
UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

PUEBLO OF POJOAQUE, a federally recognized
Indian Tribe; JOSEPH M. TALACHY, Governor
of the Pueblo of Pojoaque,

Plaintiffs,

v. Case No. 1:15-CV-00625 JB/GBW

STATE OF NEW MEXICO, SUSANA
MARTINEZ, JEREMIAH RITCHIE, JEFFERY(sic) S.
LANDERS, SALVATORE MANIACI,
PAULETTE BECKER, ROBERT M. DOUGHTY
III, CARL E. LONDENE and JOHN DOES I-V,

Defendants.

DEFENDANTS’ AMENDED1 RESPONSE TO PUEBLO’S MOTION TO STAY THE
ORDER AND RESTORE THE PRELIMINARY INJUNCTION PENDING APPEAL

Defendants State of New Mexico, Susana Martinez, Jeremiah Ritchie, Jeffrey S. Landers,

Salvatore Maniaci, Paulette Becker, Robert M. Doughty III, and Carl E. Londene (“Defendants”)

submit this amended response to Plaintiffs Pueblo of Pojoaque and Joseph M. Talachy’s

(“Plaintiffs”) Motion to Stay the Order and Restore the Preliminary Injunction Pending Appeal

(“Motion”). As explained in detail below, this Court had jurisdiction to enter its September 30,

2016 Memorandum Opinion and Order (“MOO”), in which this Court carefully and correctly

ruled on each of Plaintiffs’ claims. Plaintiffs have not and cannot demonstrate any reversible

error, and Plaintiffs’ failure to satisfy their burden to prove the likelihood of success on appeal is

fatal to their motion to stay2 and restore the preliminary injunction3 pending appeal.

1 This response is amended to correct counsel’s misunderstanding of the declaration of Jeffrey Landers. (See infra at
11 and Ex. B ¶ 6.)
2 In the Motion, Plaintiffs do not object to the Court’s rulings that the State of New Mexico should be dismissed
from the lawsuit and removed as an enjoined party from the preliminary injunction. They also do not contest the
Court’s order dismissing Count V of their Complaint (tortious interference with contractual relations).
3 Plaintiffs seem to recognize that the preliminary injunction dissolved ipso facto upon the Court’s entry of final
judgment. See United States ex rel. Bergen v. Lawrence, 848 F.2d 1502, 1512 (10th Cir. 1988)(“With the entry of
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Accordingly, Defendants respectfully request that the Court deny the Motion.

A. Defendants’ interlocutory appeal of the preliminary injunction did not deprive the
Court of jurisdiction to enter its MOO.

In arguing that this Court lacked jurisdiction to rule on the merits and enter the MOO,

Plaintiffs continue to insist that the Court should disregard on-point Tenth Circuit precedent.

They rely on Stewart v. Donges, 915 F.2d 572 (10th Cir. 1990). As the Court aptly noted in the

MOO, Plaintiffs’ reliance on Donges is misplaced because Donges is inapplicable. (See MOO at

96-97.) Donges sets forth only the general rule that a court is divested of jurisdiction during the

pendency of an interlocutory appeal and does not address the present situation where the

interlocutory appeal was from a preliminary injunction. Donges, 915 F.2d at 573. This situation

is one of the “exception[s] to this general rule.” Anderson Living Trust v. WPX Energy Prod.,

LLC, 308 F.R.D. 410, 436 n.15 (D.N.M. 2015) (Browning, J.); 16 C. Wright, A. Miller, E.

Cooper, Federal Practice and Procedure § 3921.2 (“Wright & Miller”)(“Ordinarily an

interlocutory injunction appeal under § 1292(a)(1) does not defeat the power of the trial court to

proceed further with the case.”)

Wright & Miller has explained the reason for this exception as follows: “Interlocutory

injunction appeals would come at a high cost if the trial court were required to suspend

proceedings pending disposition of the appeal. The delay and disruption alone would be costly.

As importantly, cases involving injunctive relief are apt to present an urgent need for action.” 16

Wright & Miller § 3921.2. Indeed,

[t]he desirability of prompt trial-court action in injunction cases justifies the trial-
court consideration even of issues that may be open in the court of appeals. A
good illustration is provided by a motion to dismiss for failure to state a claim.
The court of appeals may determine whether a claim has been stated as part of the

the final judgment, the life of the preliminary injunction came to an end, and it no longer had a binding effect on any
one.”)(quotation marks & citation omitted). Defendants have moved to dismiss their appeal of the preliminary
injunction as moot, a motion that Plaintiffs have opposed. (See Defs.’ Mot. Dismiss Appeal, Dkt. No. 125-2.)
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interlocutory appeal. District courts, however, have exercised the power to
dismiss for failure to state a claim pending appeal. It is desirable to recognize
district-court power to take such action, both in the interest of expeditious
disposition and in the face of uncertainty as to the extent to which the court of
appeals will exercise its power.

Id. The Tenth Circuit has agreed with this rationale, citing these sections of Wright & Miller with

approval and holding that “[a]lthough the filing of a notice of appeal ordinarily divests the

district court of jurisdiction, in an appeal from an order granting or denying a preliminary

injunction, a district court may nevertheless proceed to determine the action on the merits.” Free

Speech v. Fed. Election Comm’n, 720 F.3d 788, 791-92 (10th Cir. 2013)(internal quotation

marks & citation omitted). In Free Speech, the Tenth Circuit affirmed the district court’s

decision to dismiss the action while an interlocutory appeal of the preliminary injunction was

pending, even though the legal issues presented in motion to dismiss were “identical” to those in

the preliminary injunction. Id. at 792.

Plaintiffs neither address the rationale of this exception to the general rule nor cite to any

case that has held that an interlocutory appeal of a preliminary injunction deprives the district of

jurisdiction to decide the underlying merits of the case. (See Pls.’ Mot. at 9-12.) The only binding

authority on point – Free Speech – confirms that this Court had jurisdiction to enter the MOO.

720 F.3d at 791-92.

B. Prudential concerns do not support a stay pending appeal and restoration of the
preliminary injunction.

Plaintiffs move for a stay pending appeal and the restoration of the preliminary injunction

under Federal Rule of Civil Procedure 62(c) and Federal Rule of Appellate Procedure

8(a)(1)(A),(C). In deciding a motion to stay the Court’s judgment and restore the preliminary

injunction, this Court will consider the same factors that the Tenth Circuit will consider, and

under both Fed. Rule Civ. Proc. 62(c) and Fed. Rule App. Proc. 8(a), the factors to consider
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when a party requests a stay are the same: “(1) whether the stay applicant has made a strong

showing that he is likely to succeed on the merits; (2) whether the applicant will be irreparably

injured absent a stay; (3) whether issuance of the stay will substantially injure the other parties

interested in the proceeding; and (4) where the public interest lies.” Hilton v. Braunskill, 481

U.S. 770, 776 (1987); Homans v. City of Albuquerque, 264 F.3d 1240, 1243 (10th Cir. N.M.

2001)(“‘For us to consider a request for a stay or an injunction pending appeal, 10th Cir. R. 8.1

requires the applicant to address the [same four factors]. In ruling on such a request, this court

makes the same inquiry as it would when reviewing a district court's grant or denial of a

preliminary injunction.’”).

1. Plaintiffs are not entitled to a stay pending appeal and restoration of the
preliminary injunction, because they have not demonstrated that they are likely to
succeed on appeal.

Plaintiffs argue that their burden to establish the likelihood of success on the merits is

diminished if they are able to meet the other three requirements, and that they only need to show

“questions going to the merits so serious, substantial, difficult and doubtful, as to make the issues

ripe for litigation and deserving of more deliberate investigation.” (Pls.’ Mot. at 3 (quoting City

of Chanute v. Kan. Gas and Elec. Co., 754 F.2d 310, 314 (10th Cir. 1985).) That is not the case

in this context. Again, Plaintiffs cite the general rule. However, in cases such as this where

Plaintiffs are seeking to enjoin governmental action taken in the public interest pursuant to a

statutory or regulatory scheme through the restoration of a preliminary injunction, Plaintiffs must

meet their high burden of demonstrating a strong likelihood of success on the merits. See

Heideman v. S. Salt Lake City, 348 F.3d 1182, 1189 (10th Cir. 2003)(explaining that although

typically “where the moving party has established that the three ‘harm’ factors tip decidedly in

its favor, the ‘probability of success requirement’ is somewhat relaxed,” in the case where “a
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preliminary injunction seeks to stay governmental action taken in the public interest pursuant to a

statutory or regulatory scheme, the less rigorous fair-ground-for-litigation standard should not be

applied”) (internal quotation marks & citations omitted). In addition, when a claim for injunctive

relief fails on the merits, the court may “short-circuit the factor-weighing process” and deny the

motion. Soskin v. Reinertson, 353 F.3d 1242, 1257 (10th Cir. 2004); see also Warner v. Gross,

776 F.3d 721, 736 (10th Cir. 2015)(explaining that the standard for a stay is the same as for a

preliminary injunction and denying both the plaintiff’s request for a preliminary injunction and a

stay because he had not demonstrated a likelihood of success on the merits).

The preliminary injunction previously issued in this case barred governmental action

taken in the public interest pursuant to a statutory scheme. Therefore, in considering whether to

stay the MOO and restore the preliminary injunction, the Court should not apply a “fair ground

for litigation” test and instead should determine whether Plaintiffs have made a strong showing

that they are likely to succeed on the merits of their claim. Heideman, 348 F.3d at 1189.4 And

when the Court reaches the conclusion that Plaintiffs are not likely to succeed on the merits of

their claim on appeal, that factor alone is fatal to their Motion. Soskin, 353 F.3d at 1257; Warner,

776 F.3d at 736. As discussed in more detail in Defendants’ numerous dispositive motions and

the Court’s MOO, Plaintiffs cannot succeed on their claim that New Mexico’s exercise of police

power over non-Indian licensees with respect to gaming outside of Indian lands violates

Pojoaque Pueblo’s tribal sovereignty rights and is preempted by federal law.

4 In any event, even if the “serious” questions standard were applicable, the Court’s thorough analysis in the MOO
lays to rest any substantial doubt about the correctness of the result reached.
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Plaintiffs’ first argument on their likelihood of success on the merits is the fact that they

were able to obtain a preliminary injunction at the outset of this case from Judge Brack.5 (See

Pls.’ Mot. at 3-4, 13-15, 18.) This argument is misplaced. The preliminary injunction was by no

means determinative, and was not even “a preliminary adjudication on the merits but rather a

device for preserving the status quo and preventing the irreparable loss of rights before

judgment.” Sierra On-Line, Inc. v. Phoenix Software, Inc., 739 F.2d 1415, 1422 (9th Cir. 1984);

see also City of Chanute v. Williams Natural Gas Co., 955 F.2d 641, 649 (10th Cir. 1992),

overruled on other grounds by Systemcare, Inc. v. Wang Labs. Corp., 117 F.3d 1137 (10th Cir.

1997)(“In a summary judgment proceeding, the district court is not bound by its prior factual

findings determined in a preliminary injunction hearing.”).

The initial assessment of likelihood of success embodied in the preliminary injunction

ruling has been superseded by this Court’s thoroughly researched determination that Plaintiffs

cannot succeed on the merits. Indeed, the preliminary injunction in this case was based on Judge

Brack’s acceptance of Plaintiffs’ then-unchallenged contention that the State’s regulation of its

non-Indian licensees outside Indian lands necessarily violated the Pueblo’s sovereignty and was

preempted by federal law. Without more developed briefing and argument, Judge Brack did not

focus on the fact that Defendants’ actions were directed at non-Indian entities with regard to their

licenses to do business with other non-Indian entities off tribal lands, and not their ability to

continue doing business with the Pueblo. As this Court has recognized, those facts fundamentally

impact the tribal sovereignty and preemption analysis.

Plaintiffs next re-hash their argument on their central theory in this case: that Defendants’

regulation of its state-licensed, non-Indian vendors and their ability to do business with other

5 Plaintiffs assume Judge Brack’s recusal arises from Judge Brack’s prior employment at the Rodey Law Firm. For
the record, that assumption is incorrect: Judge Brack has never been employed by the Rodey Law Firm. Judge
Brack’s brother is, however, a director and shareholder of the Rodey Law Firm.
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state-licensed, non-Indian entities amounts to an impermissible assertion of jurisdiction over the

Pueblo in violation of its federal rights under IGRA. But in the MOO, this Court exhaustively set

forth the law with regard to preemption and comprehensively analyzed the issue of IGRA’s

preemptive scope before correctly concluding that IGRA does not preempt Defendants’ actions.

(See MOO at 54-62, 98-126.) In so doing, the Court recognized that “‘[i]n areas of traditional

state regulation,’” such as New Mexico’s regulation of non-Indian gaming activity, the Court

“‘assume[s] that a federal statute has not supplanted State law unless Congress has made such an

intention clear and manifest.’” (Id. at 101 (quoting Bates v. Dow Agrosciences, LLC, 544 U.S.

431, 449 (2005)).) The Court explained that the history, purpose, and language of IGRA reveal

that “[IGRA] is intended to expressly preempt the field in the governance of gaming activities on

Indian lands,” leaving “fully intact a State’s regulatory power over tribal gaming outside Indian

territory – which is capacious.” (Id. at 105 (internal quotation marks & citation omitted).) The

Court further noted that “Plaintiffs cannot isolate any ‘clear and manifest’ Congressional intent

in IGRA to preempt the exercise of state regulatory action outside tribal lands, because

manifestation of such intent does not exist.” (Id. at 106 (citing 25 U.S.C. §§ 2701-2721).)

The arguments that Plaintiffs make in their Motion thus are the same arguments that this

Court thoroughly considered and rejected in the MOO regarding IGRA’s preemptive force.

Plaintiffs continue to fail to appreciate the difference between regulation of gaming on Indian

lands and gaming off Indian lands, and erroneously conflate impact with regulation. Their

position is contrary to the language of IGRA itself and ignores federal cases interpreting the

same, all of which draw the distinction between state regulation of gaming on Indian lands,

which is preempted, and the State’s authority to regulate gaming within its jurisdiction, which is

not. See 18 U.S.C. §§ 1166-1168 and 25 U.S.C. §§ 2701-2721; Michigan v. Bay Mills Indian
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Cmty., 134 S. Ct. 2024, 2034 (2014) (“Everything – literally everything – in IGRA affords tools

(for either state or federal officials) to regulate gaming on Indian lands, and nowhere else.”)

(emphasis added); Muscogee (Creek) Nation v. Pruitt, 669 F.3d 1159, 1178-79 (10th Cir. 2012)

(holding that the state’s legitimate authority permitted it to seize, on state land, cigarettes lacking

tax stamps that were being shipped into Indian country for sale by Indian dealers); Srader v.

Verant, 1998-NMSC-025, ¶¶ 11-16, 125 N.M. 521, 964 P.2d 82 (concluding that when a

compact is not in place IGRA plainly does not preempt the enforcement of the State’s gambling

laws outside of Indian land). Plaintiffs have not met their burden to establish a likelihood of

success on appeal.

Nor can Plaintiffs demonstrate “[c]lear error” by merely alleging that the Court failed to

“conduct severance analysis to determine that the Pueblo is operating illegally.” (Pls.’ Mot. at

17.) As the Court explained in its MOO, Plaintiffs’ proposed severance analysis is both

fundamentally an “appeal to rewrite IGRA,” and also “misses the point” because

[s]evering the allegedly offending language in the statute does nothing to
demonstrate the Plaintiffs’ likelihood of success on the merits at trial – it would
merely sanction Pojoaque Pueblo’s present Class III gaming operations.
Likelihood of success, however, turns on whether the Defendants’ regulatory
actions violated the Plaintiffs’ rights at the time they occurred. Mid-litigation
sanctioning of the Plaintiffs’ gaming operations does not demonstrate this; and it
certainly does not amount to a ‘strong showing’ that the Plaintiffs are likely to
succeed on the merits.

(MOO at 142-143 (quoting Hilton, 481 U.S. at 776).)

Plaintiffs’ final arguments relate to the Court’s dismissal of their Supremacy Clause and

Section 1983 and 1985 claims with prejudice, instead of without prejudice, which does not

permit Plaintiffs to attempt to cure any defect with an amended pleading. (Pls.’ Mot. at 16-17.) If

Plaintiffs wanted this option, they should have sought leave to amend in their response to

Defendants’ dispositive motions, which they did not. More significantly, however, in each of
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these causes of action Plaintiffs would nonetheless need to identify a federal right that

Defendants have violated. As summarized above and explained in greater detail in the MOO and

Defendants’ dispositive motion briefing, however, Plaintiffs have not and cannot identify any

federal right that Defendants have violated based upon Defendants’ regulation of state licensees.

Any amendment therefore would be futile.6 TV Commc’ns, Network, Inc. v. Turner Network

Television, Inc., 964 F.2d 1022, 1028 (10th Cir. 1992)(“Although Fed. R. Civ. P. 15(a) requires

leave to amend be given freely, that requirement does not apply where an amendment obviously

would be futile.”). Because Plaintiffs fail to demonstrate a likelihood of success on the merits,

Plaintiffs’ Motion must be denied.

2. Plaintiffs have not shown that the remaining prudential concerns support a stay
pending appeal and restoration of the preliminary injunction.

Based on the foregoing, the Court need not address the other factors that also must

support a preliminary injunction and otherwise are to be considered in ruling on a motion to stay.

When there is no basis for injunctive relief on the merits, the court may “short-circuit the factor-

weighing process” regardless of how the other factors might be weighed. Soskin, 353 F.3d at

1257; see also Warner, 776 F.3d at 736. But even if the remaining equitable factors were to be

considered, they no more support a stay and restoration of the preliminary injunction than does

an assessment of Plaintiffs’ probability of success.

6 Furthermore, to make out a claim under Section 1985(3), Plaintiffs would have to prove a “conspiracy[y]
motivated by some racial, or perhaps otherwise class-based, invidiously discriminatory animus.” O’Connor v. St.
John’s College, 290 Fed. Appx. 137, 141 n.4 (10th Cir. 2008)(citation & internal quotation marks omitted).
Plaintiffs cannot simply amend their complaint to allege invidious discrimination because that allegation has no
basis, and would therefore be futile. Plaintiffs have not and cannot colorably claim that Defendants’ actions were
taken because of their race or national origin when Defendants have entered into compacts with all of the other
Pueblos and Tribes in New Mexico and have taken no action against other Tribes’ vendors. See Decl. of Jeremiah
Ritchie at ¶¶ 6-7, attached hereto as Exhibit A. The distinction between the Pueblo of Pojoaque and the other
Pueblos in New Mexico is not their race, but that the Pueblo of Pojoaque is the only Pueblo that is illegally gaming
without a compact.
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Irreparable Injury

Plaintiffs largely summarize their claims of irreparable harm that they raised at the

preliminary injunction hearing and note that “Judge Brack has already found that the Pueblo will

suffer irreparable harm if injunctive relief is not granted.” (Pls.’ Mot. at 20.) Plaintiffs fail to

acknowledge, however, that they have failed to support their claim of irreparable harm with

admissible evidence. Plaintiffs’ claimed injury would occur only if their vendors cease to do

business with the Pueblo of Pojoaque. However, Plaintiffs have not submitted any admissible

evidence from any of its vendors stating that this would occur if Defendants are not enjoined

from taking enforcement action against them. Instead, at the preliminary injunction hearing,

Plaintiffs relied on unsworn declarations from tribal members that (1) are not made subject to the

penalty of perjury as required under 28 U.S.C. § 17467 and (2) contained hearsay from vendors

regarding their potential decisions to cease operations with the Pueblo of Pojoaque. See Decl. of

Joseph Talachy at ¶ 9, Dkt. No. 23-1; Decl. of Michael Allgeier at ¶¶ 13-14, 18-19, 21, 25-26,

Dkt. No. 23-9; Decl. of Terrence Bailey at ¶ 7-17, 20, 22-28, Dkt. No. 23-15; Supp. Decl. of

Terrence Bailey at ¶¶ 6-15, 18-19, Dkt. No. 27-1; 2nd Supp. Decl. of Terrence Bailey at ¶¶ 4-5, 7-

10, Dkt. No. 30. Although evidentiary standards may be relaxed in the context of a preliminary

injunction, see Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981)), in the present context

Plaintiffs have provided the Court with no admissible evidence to substantiate their claim of

irreparable harm to support their request for a stay and restoration of the preliminary injunction.

7 The Tenth Circuit has repeatedly emphasized that, to be valid, declarations “must comply with § 1746” and
“subscribe” that the declaration is “true under penalty of perjury.” United States v. Miles, 393 Fed. Appx. 392, 393
(10th Cir. 2009). On numerous occasions, the Tenth Circuit has “previously found declarations omitting this
language to be insufficient. Indeed, we have consistently focused on the importance of this language.” Id. at 393-394
(citing Price v. Philpot, 420 F.3d 1158, 1166 n.6 (10th Cir. 2005) (“In describing the requirements of a § 1746
declaration, we have consistently emphasized that the writer must ‘subscribe’ the statement ‘as true under penalty of
perjury.’”)).
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Not only is Plaintiffs’ claim of irreparable injury based on inadmissible evidence, but it is

also outdated and vastly overstated. It has been a year since the preliminary injunction was

entered and one of the most significant potential harms that Plaintiffs presented at the

preliminary injunction hearing – their alleged inability to upgrade their casino management

system – is now no longer a threat because the upgrade has occurred.8 Plaintiffs also do not

acknowledge in their Motion that the Pueblo’s ability to engage in Class II gaming rights are not

affected by Defendants’ actions or at issue in this litigation.9 (See generally Compl.); Am. Decl.

of Jeffrey Landers at ¶ 7, attached as Ex. B. Plaintiffs already possess the Class II casino

management software and are currently doing business with three of the ten manufacturers for

Class II gaming machines. See Am. Decl. of Jeffrey Landers at ¶¶ 3-7. Moreover, Plaintiffs’

ability to continue Class III gaming likely would not be jeopardized even without the

reinstatement of the preliminary injunction because “there are in excess of thirty manufacturers

of Class III gaming machines that are not licensed by NMGCB and which thus would be

available for use by the Pueblo of Pojoaque, should those gaming machine manufactures licensed

by the NMGCB decide to stop doing business with the Pueblo of Pojoaque.” Id. at ¶ 8. And to

the extent that the Pueblo of Pojoaque’s Class III gaming operations would be affected, Plaintiffs

fail to support their claim that “[t]he Pojoaque Valley’s entire regional economy as well as

greater northern New Mexico would be devastated” because Plaintiffs have shown no reason

why other Pueblos, Indian Nations, and Tribes could or would not fill the void. In short,

Plaintiffs’ claim of irreparable harm is, at a minimum, grossly overstated.

8 The Pueblo’s Buffalo Thunder Casino’s website advertises this upgrade. See The Bally’s Experience at Buffalo
Thunder, http://buffalothunderresort.com/blog/ballys-experience-buffalo-thunder/ (last visited 10/13/16), attached
hereto as Exhibit B(2).
9 Plaintiffs’ counsel previously admitted during the December 29, 2015 hearing in this matter that Plaintiffs have the
option of going to Class II gaming only. (12/29/15 Hearing Tr. at 60.)
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Furthermore, and most fundamentally, as the Court noted in the MOO (MOO at 120-121,

Dkt. No. 118), and as Plaintiffs’ counsel previously admitted during the December 29, 2015

hearing in this matter (12/29/15 Hearing Tr. at 60), any such harm can be avoided upon the entry

of a compact. Defendants are, and always have been, willing to enter into a compact with the

Pueblo of Pojoaque on the same terms that all of the other Pueblos and Indian Tribes located in

New Mexico have already agreed to, which will avoid any potential financial or other disruption

to the Pueblo’s gambling operations. See Decl. of Jeremiah Ritchie at ¶ 8, attached as Ex. A. As

the court has observed, this controversy is best resolved between the State and tribal sovereigns

themselves, rather than by a federal court.

And equity in any event will not support an injunction to maintain the Pueblo’s revenue

stream from what is a clearly illegal gaming enterprise. See, e.g., Original Great Am. Chocolate

Chip Cookie Co. v. River Valley Cookies, 970 F.2d 273, 281-82 (7th Cir. 1992) (reversing

preliminary injunction where plaintiff had violated trademark laws; “Unclean hands is a

traditional defense to an action for equitable relief, and is as relevant to preliminary as to final

relief.”); Big Time Worldwide Concert & Sport Club at Town Ctr., LLC v. Marriott Int’l, Inc.,

236 F. Supp. 2d 791, 808-10 (E.D. Mich. 2003) (denying preliminary injunction where plaintiff

ticket scalper was violating Michigan criminal law).

Balance of Hardships

It is the State’s sovereign interests that are suffering irreparable injury in this case where

the Court’s preliminary injunction has barred the State for almost a year from exercising its

legitimate police power. Cf. Mashantucket Pequot Tribe v. Town of Ledyard, 722 F.3d 457, 476-

77 (2d Cir. 2013) (recognizing state’s “sovereign interest in being in control of, and able to

apply, its laws throughout its territory”); Kansas v. United States, 249 F.3d 1213, 1227-28 (10th
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Cir. 2001) (“[The State’s] interests in adjudicating the applicability of IGRA, and the

ramifications of such adjudication, are sufficient to establish the real likelihood of irreparable

harm if the Defendants’ gaming plans go forward at this stage of the litigation.” (citations

omitted)).

“[T]he ability of [government] to enact and enforce measures it deems to be in the public

interest is ... an equity to be considered in balancing hardships.” Heideman, 348 F.3d at 1191.

Plaintiffs’ claim of injury is “simply a refashioning,” Crowe & Dunlevy, P.C. v. Stidham, 640

F.3d 1140, 1158 (10th Cir. 2011), of their general tribal sovereignty interference claim which, as

has been shown, lacks merit, and their assertion of outdated and inadmissible claims of

irreparable and avoidable harm of their own making. The harm to Defendants’ interest in

exercising its police power over the holders of State-issued gaming licenses to regulate gaming

activity within the State outweighs Plaintiffs’ claimed harm.

Public Interest

“[W]here the Plaintiffs’ claim of the public interest is largely a restatement of their own

... interest, and the [State’s] claim of public interest is largely a restatement of its own interest in

regulating the conduct in question, the ‘public interest’ prong of the preliminary injunction

inquiry is nothing more than a restatement of the ‘balance of hardships’ prong.” Heideman, 348

F.3d at 1191. That balance favors Defendants. Plaintiffs’ sovereignty on its lands does not

prevent the State from regulating its licensees. The Court can note that other Indian Tribes in

New Mexico vigorously dispute the suggestion that the Pueblo of Pojoaque’s continued

operation of its casinos in violation of federal law is in the public interest. See Decl. of Jeremiah

Ritchie at ¶ 9 and Ex. A(1), attached hereto as Ex. A. In any event, it is not in the public interest
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to enjoin the State from enforcing compliance with the Gaming Control Act by its licensees with

respect to their off-reservation activities.

In summary, the foregoing factors need not be considered in this case because Plaintiffs’

legal claim plainly lacks merit and an injunction cannot be justified. But, if considered, none of

these equitable factors weighs in favor of granting a stay of the MOO and restoring the

preliminary injunction.

C. Conclusion.

For the reasons stated above, Defendants respectfully request that the Court deny the

Motion.

Respectfully submitted,

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A.

By: /s/ Krystle A. Thomas
Henry M. Bohnhoff
Edward Ricco
Krystle A. Thomas

P.O. Box 1888
Albuquerque, NM 87103
(505) 765-5900
hbohnhoff@rodey.com
ericco@rodey.com
kthomas@rodey.com
Attorneys for Defendants
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CERTIFICATE OF SERVICE:

I hereby certify that on October 21, 2016, I filed the foregoing electronically through the
CM/ECF system, which caused the following parties or counsel to be served by electronic
means, as more fully reflected on the Notice of Electronic Filing:

Carrie A. Frias, Esq.
cfrias@puebloofpojoaque.org
Attorneys for Pueblo of Pojoaque

Scott Crowell, Esq.
scottcrowell@hotmail.com
Attorneys for Pueblo of Pojoaque

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A.

By: /s/ Krystle A. Thomas
Krystle A. Thomas
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