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i

CORPORATE DISCLOSURE STATEMENT

Appellants Joel Rosette, Ted Whitford, and Tim McInerney are natural

persons. Appellants are sued in their official capacities as officers and directors of

Plain Green, LLC.

Plain Green, LLC is wholly owned by the Chippewa Cree Tribe of the

Rocky Boy’s Reservation. It has no parent corporation, and no publicly held

corporation owns 10% or more of its stock.

/s/ Neal Kumar Katyal
Neal Kumar Katyal
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IN THE

United States Court of Appeals
for the Second Circuit

Nos. 16-2019 (lead), 16-2132, 16-2135, 16-2138, 16-2140 (consolidated)

JESSICA GINGRAS and ANGELA C. GIVEN, on behalf of themselves
and all others similarly situated,

Plaintiffs-Appellees,

v.

JOEL ROSETTE, TED WHITFORD, and TIM MCINERNEY, in their
official capacities as officers and directors of Plain Green, LLC;

THINK FINANCE, INC.; TC LOAN SERVICE, LLC; KENNETH E. REES;
TC DECISION SCIENCES, LLC; TAILWIND MARKETING, LLC;

SEQUOIA CAPITAL OPERATIONS, LLC; and TECHNOLOGY

CROSSOVER VENTURES,

Defendants-Appellants.

On Appeal from the
United States District Court for the District of Vermont

Case No. 5:15-cv-101 (Hon. Geoffrey W. Crawford)

BRIEF FOR APPELLANTS

JOEL ROSETTE, TED WHITFORD, AND TIM McINERNEY

JURISDICTIONAL STATEMENT

The District Court had jurisdiction over this case pursuant to 28 U.S.C.

§§ 1331, 1332, and 1367. However, the District Court lacked jurisdiction over
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Defendants Joel Rosette, Ted Whitford, and Tim McInerney (the “Tribal

Defendants”) because they are entitled to tribal sovereign immunity.

On May 18, 2016, the District Court denied the various Defendants’ motions

to compel arbitration and denied in relevant part the Defendants’ motions to

dismiss, including the Tribal Defendants’ motion to dismiss under Fed. R. Civ. P.

12(b)(1) on the basis of tribal sovereign immunity. On June 17, 2016, the Tribal

Defendants timely appealed from that order. SPA74.

Under the collateral order doctrine, this Court has jurisdiction over an

interlocutory appeal from a district court’s denial of tribal sovereign immunity.

See, e.g., Burlington N. & Santa Fe Ry. v. Vaughn, 509 F.3d 1085, 1089 (9th Cir.

2007); cf. Atlantica Holdings, Inc. v. Sovereign Wealth Fund Samruk-Kazyna JSC,

813 F.3d 98, 116 (2d Cir. 2016), petition for cert. filed, No. 16-201 (filed Aug. 10,

2016). It also has jurisdiction over an appeal from a district court’s denial of a

motion to compel arbitration. See 9 U.S.C. § 16(a)(1)(B).

INTRODUCTION

This case, against this set of Tribal Defendants, should proceed no further in

federal district court. Plaintiffs’ complaint levels serious accusations against all of

the Defendants, alleging that they exploited struggling individuals through an

illegal “payday lending” scheme. The Tribal Defendants fully intend to dispute the

truth of those allegations. But for now, their truth or falsity is beside the point.
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What matters is that the District Court was not the proper forum for any such

dispute.

To begin, the Tribal Defendants, who were named only in their official

capacities as officers of the Chippewa Cree Tribe, are unique among the

defendants in this case. Under settled Supreme Court precedent, they may not be

sued in federal court for violations of state law. See Ex parte Young, 209 U.S. 123,

159-60 (1908); Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 104-06

(1984). The District Court was thus the wrong forum for Plaintiffs’ state-law

claims against the Tribal Defendants. Moreover, because the key federal statute

Plaintiffs rely on does not apply to government entities or their officials when sued

in their official capacity, the federal-law claims against the Tribal Defendants

cannot survive, either. This Court should enforce tribal sovereign immunity and

reverse the denial of the Tribal Defendants’ motion to dismiss.

Even if it did have jurisdiction over the Tribal Defendants, the District Court

was still the wrong forum for Plaintiffs’ claims. It is undisputed that Plaintiffs

signed an arbitration agreement that covers all of the claims brought in federal

court. See A114-117. The District Court nevertheless refused to enforce that

agreement, deeming it plausibly unconscionable after an unprecedented, free-

wheeling inquiry into the integrity of the Tribe’s judicial system. All of that, in the

face of an arbitration agreement that delegates “any issue concerning the validity,
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enforceability, or scope” of the agreement to an (indisputably neutral) arbitrator.

A115. The Federal Arbitration Act (“FAA”), 9 U.S.C. § 1 et seq., demands

otherwise. For that reason, too, the District Court was an improper forum, and this

Court should reverse the denial of the Tribal Defendants’ motion to compel

arbitration.

STATEMENT OF THE ISSUES

1. Whether the District Court erred in denying the Tribal Defendants’

motion to dismiss on the basis of tribal sovereign immunity.

2. Whether the District Court erred in refusing to compel arbitration

under the FAA.

STATEMENT OF THE CASE

This case involves federal and state law claims against persons associated

with Plain Green, LLC, a tribal lending entity wholly owned by the federally-

recognized Chippewa Cree Tribe of the Rocky Boy’s Indian Reservation (the

“Tribe”). Plaintiffs are two individuals who borrowed money from Plain Green

and who seek to represent a class of similarly situated persons. The Tribal

Defendants are sued only in their official capacities as officers and directors of

Plain Green. Plaintiffs have not filed suit against the Tribe or Plain Green itself.

In the decision on appeal, Judge Geoffrey W. Crawford of the U.S. District

Court for the District of Vermont granted the Tribal Defendants’ motion to dismiss
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in part and denied it in part, granted in part and denied in part the other

Defendants’ motions to dismiss, and denied all of the Defendants’ motions to

compel arbitration. Gingras v. Rosette, No. 5:15-cv-101, 2016 WL 2932163 (D.

Vt. May 18, 2016).

I. FACTUAL BACKGROUND

The Chippewa Cree Tribe of the Rocky Boy’s Reservation is a federally

recognized Indian Tribe located in Box Elder, Montana. The Tribe is an

independent sovereign nation within the United States and remains responsible for

its own government. Although the Tribe’s inherent sovereign authority long

predates the founding of the United States, the U.S. government affirmed the

Tribe’s right to self-government in the Indian Reorganization Act of 1934, ch. 576,

48 Stat. 984 (25 U.S.C. § 461 et seq.).

The Tribe thereafter established the written Constitution and Bylaws of the

Chippewa Cree Tribe. A268. It also codified a Chippewa Cree Law and Order

Code. Id. Its Constitution and its Code together detail the responsibilities and

procedures of the Tribe’s governing body, the Chippewa Cree Business

Committee. Id. In addition, the Tribe has a robust judicial system. Its courts are

overseen by six trial and appellate court judges who have an active docket of

criminal, civil, and family law matters. A201.
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In 2011, the Tribe’s Business Committee chartered Plain Green as an online

lending entity pursuant to the Committee’s authority to promote the general

welfare of the Tribe. A270-271. The Tribe wholly owns Plain Green, which it

operates as “the economic arm of the Tribe.” A268. In that capacity, Plain Green

is designed to increase tribal revenues; to serve the social, economic, educational,

and health needs of the Tribe; and to “enhance the Tribe’s economic self-

sufficiency and self-determination.” A268, 270. Because Plain Green is an arm of

the Tribe, the Tribe has affirmed that it and its officers share all of the “rights,

powers, privileges and federal immunities of the Tribe,” A270, including sovereign

immunity from suit, A272. See, e.g., World Touch Gaming, Inc. v. Massena

Mgmt., LLC, 117 F. Supp. 2d 271, 275 (N.D.N.Y. 2000) (citing Kiowa Tribe of

Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 757-58 (1998)).

The Tribal Defendants are officers and directors of Plain Green. A29-30.1

They are defendants in their official capacities only. Id.

Plaintiffs, two residents of Vermont, are repeat customers of Plain Green.

A29, 37-38, 40-41. Since 2011, Plaintiffs have taken out and paid off many

1 For purposes of this appeal, the Tribal Defendants assume without
conceding the truth of the non-conclusory factual allegations in Plaintiffs’
complaint.
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installment loans from Plain Green. Id. Each Plaintiff, however, has an

outstanding balance on her most recent loan. A38, 41.

When taking out each loan, Plaintiffs agreed to be bound by a “Consumer

Loan Agreement” with Plain Green. See, e.g., A109-118.2 The Agreement

contains a choice-of-law provision: It “is subject solely to the exclusive laws and

jurisdiction of the Chippewa Cree Tribe of the Rocky Boy’s Indian Reservation,

Montana.” A109.

Plaintiffs also agreed, as part of their respective Consumer Loan

Agreements, to arbitrate “any dispute [they] have with [Plain Green] or anyone

else under this Agreement.” A114. The arbitration agreement entitles Plaintiffs to

select either the American Arbitration Association (“AAA”) or JAMS to

administer the arbitration, and to have the arbitration conducted within thirty miles

of their residence. A115. It further provides that Plain Green will pay the filing

fee and any costs or fees charged by the arbitrator, regardless of which party

initiates arbitration. A116.

The arbitration agreement informed Plaintiffs in bold, capital letters of their

“RIGHT TO OPT OUT” of arbitration. A114. It explained that Plaintiffs could

reject arbitration by providing written notice; the rest of the Consumer Loan

2 Although Plaintiffs signed several different loan agreements over the years,
the key provisions are identical in all material respects. For ease of reference, this
brief cites one agreement, which is illustrative.
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Agreement would remain intact. Id. It further explained what arbitration entails—

that it is an alternative to a judicial proceeding, that “a dispute is resolved by an

arbitrator instead of a judge or jury,” that its “procedures are simpler and more

limited,” and so on. A114-115. After those explanations, the arbitration

agreement again cautioned in bold capital letters that, “by entering into this

Arbitration Provision . . . YOU ARE GIVING UP YOUR RIGHT TO HAVE A

COURT RESOLVE ANY DISPUTE ALLEGED AGAINST [PLAIN GREEN]

OR RELATED THIRD PARTIES.” A115. Plaintiffs chose not to opt-out.

The arbitration agreement includes a delegation clause as well. The

agreement anticipates that there might be “Dispute[s]” about its “validity,

enforceability, or scope.” Id. The parties agreed that any such threshold disputes,

like the merits of their claims, would “be resolved by arbitration.” A114-115.

Several other contractual provisions are also relevant to this suit. First,

Plaintiffs agreed to waive their right to pursue a class action against Plain Green, as

well as their right to proceed through class arbitration. A116. They also agreed

that “[t]he validity, effect, and enforceability of this waiver of class action lawsuit

and class-wide arbitration is to be determined solely by a court of competent

jurisdiction located within the Chippewa Cree Tribe, and not by the arbitrator.” Id.

Second, the arbitration agreement establishes that the arbitrator’s award may be

reviewed by a Chippewa Cree court: “The arbitration award will be supported by
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substantial evidence and must be consistent with this Agreement and applicable

law or may be set aside by the tribal court upon judicial review.” Id. Finally, the

agreement contains an express severability clause, instructing that if any portion

“is held invalid, the remainder shall remain in effect.” A117.

II. PROCEDURAL HISTORY

A. Plaintiffs’ Suit

Despite their apparent prior satisfaction with Plain Green’s lending products

and their express waiver of the right to proceed as a class, Plaintiffs filed this

putative class action in the District of Vermont. A28. Plaintiffs have essentially

alleged that Plain Green’s entire business model is unlawful. See, e.g., A29. The

various Defendants are entities associated with Plain Green, including the Tribal

Defendants in their official capacities; Plaintiffs did not name either the Tribe or

Plain Green itself as a defendant. A29-30.

In their first amended complaint (the operative complaint here), Plaintiffs

alleged violations of the Vermont Consumer Fraud Act. A65-66. They also

alleged violations of several federal laws: the Consumer Financial Protection Act

(“CFPA”), the Federal Trade Commission Act (“FTCA”), the Electronic Fund

Transfer Act (“EFTA”), and the Racketeer Influenced and Corrupt Organizations

Act (“RICO”). A62-65, 67-68. They sought damages from the other Defendants

but sought only declaratory and injunctive relief from the Tribal Defendants. A70.
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The Tribal Defendants moved to dismiss, arguing (as relevant here) that

tribal sovereign immunity bars this suit. They and the other Defendants moved in

the alternative to compel arbitration under the governing Consumer Loan

Agreements. See 9 U.S.C. § 4.

B. The District Court’s Ruling

The District Court began by acknowledging that the Tribe and the Tribal

Defendants are generally immune from suit in federal court. SPA7-8. It remarked,

however, that “[t]he answer to the Tribal Defendants’ sovereign-immunity claim

stems from an exception” for official-capacity suits seeking injunctive and

declaratory relief only. SPA8. That exception, the District Court concluded,

applied to Plaintiffs’ state-law claims under the Vermont Consumer Fraud Act, not

just their federal-law claims. SPA10-11. As for those federal claims, the District

Court dismissed the CFPA and FTCA counts but permitted the EFTA and RICO

counts to move forward. SPA42-49, 52-72. Of particular relevance here, it held

that the Tribal Defendants were subject to RICO liability, notwithstanding the

majority rule that government entities are incapable of forming the necessary mens

rea. SPA55. It also grounded its exercise of personal jurisdiction over the Tribal

Defendants on RICO’s so-called “ends of justice” exception. SPA23-24 (citing 18

U.S.C. § 1965(b)).
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The District Court next rejected the Tribal Defendants’ motion to compel

arbitration. It attempted to limit the arbitration agreement’s delegation clause,

concluding that for putative classes, “the arbitrator is without authority to consider

the scope of his or her authority as an arbitrator.” SPA30. It also held that

Plaintiffs had sufficiently alleged “that the tribal law and the tribal court system

have been corrupted by large investors from outside the reservation,” meaning that

discovery on such purported corruption was needed. SPA31-32. And after turning

to the arbitration agreement itself, it held that the agreement might be

unconscionable because it “does not include basic federal and state protections

against predatory loan practices.” SPA35. The District Court thus elected to retain

jurisdiction over the suit.

The Tribal Defendants appealed. SPA74.

STANDARD OF REVIEW

This Court reviews de novo the District Court’s legal conclusions in denying

the motion to dismiss based on tribal sovereign immunity. Garcia v. Akwesasne

Hous. Auth., 268 F.3d 76, 88 (2d Cir. 2001).

This Court also reviews de novo the District Court’s refusal to compel

arbitration, its interpretation of the Consumer Loan Agreements (including the

arbitration agreement), and its ruling on whether the issue of arbitrability in this

case is to be decided by the court or by the arbitrator. See Lloyd v. J.P. Morgan
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Chase & Co., 791 F.3d 265, 269 (2d Cir. 2015) (“A district court’s denial of a

motion to compel arbitration is reviewed de novo.”) (quoting Specht v. Netscape

Commc’ns Corp., 306 F.3d 17, 26 (2d Cir. 2002)); Ment Bros. Iron Works Co. v.

Interstate Fire & Cas. Co., 702 F.3d 118, 121 (2d Cir. 2012) (“we review de novo

the interpretation of contracts”); Contec Corp. v. Remote Sol. Co., 398 F.3d 205,

208 (2d Cir. 2005) (“Our review of ‘whether the issue of arbitrability is for the

court or for the arbitrator’ is de novo.”) (quoting Bell v. Cendant Corp., 293 F.3d

563, 565 (2d Cir. 2002)).

SUMMARY OF ARGUMENT

The District Court should be reversed and this suit dismissed for two

independent reasons: Tribal immunity bars Plaintiffs’ claims, and the parties’

arbitration agreement must be enforced in any event.

I. The Tribe’s sovereign immunity requires that the Tribal Defendants

be dismissed from this case. In allowing Plaintiffs’ state-law claims and RICO

claims to go forward, the District Court stretched the Ex parte Young doctrine

beyond all recognition.

In an unprecedented decision, the District Court permitted Plaintiffs to sue

the Tribal Defendants in their official capacities under a state law, the Vermont

Consumer Fraud Act. SPA10-11. That decision is unprecedented because Ex

parte Young has for decades authorized official-capacity suits for violations of
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federal law only. See Ex parte Young, 209 U.S. at 159-60. In fact, the Supreme

Court has expressly rejected attempts to extend the doctrine to state-law claims.

Pennhurst, 465 U.S. at 104-06.

The District Court acknowledged that it was departing from Ex parte Young

and Pennhurst. SPA10. It justified that departure with a sentence or two of dicta

from the Supreme Court’s recent decision in Michigan v. Bay Mills Indian

Community, 134 S. Ct. 2024 (2014). But the Bay Mills Court surely did not intend

to overturn long-settled doctrine with its stray language about a hypothetical state-

law suit against tribal officials. This Court should disregard the cryptic passage as

dicta or interpret it as a reference to a suit against tribal officials in their individual

capacity—a suit perfectly consistent with the rest of the Supreme Court’s

immunity jurisprudence. Ex parte Young thus bars Plaintiffs’ state-law claims and,

properly interpreted, Bay Mills cannot resuscitate them. Those claims should be

dismissed.

The Ex parte Young exception to sovereign immunity is likewise unavailable

for Plaintiffs’ RICO claims. Although those claims properly involve federal law,

they do not involve a federal law that “appl[ies] substantively” to Tribes. Garcia,

268 F.3d at 88. Courts in this Circuit and nationwide have long held that

government entities and their officials are not subject to RICO suits. Yet the

District Court dismissed that rule as “unpersuasive” and wrongly sided with an
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esoteric out-of-Circuit decision instead. SPA55. This Court should restore

uniformity to the Circuit’s RICO jurisprudence, reaffirm that RICO does not apply

substantively to Tribes, and dismiss Plaintiffs’ RICO claims, too.

II. If this Court does not reverse the District Court’s denial of tribal

sovereign immunity, then it should reverse the District Court’s denial of the Tribal

Defendants’ motion to compel arbitration. The FAA establishes a liberal federal

policy favoring arbitration, and arbitration agreements in commercial contracts

must be enforced according to their terms. The Consumer Loan Agreements that

govern Plaintiffs’ transactions with Plain Green contain an arbitration agreement

providing that “any dispute” between Plaintiffs and Plain Green “will be resolved

by binding arbitration.” A114. Under the FAA, that agreement must be enforced.

The arbitration agreement also contains an express delegation clause, which

clearly and unmistakably assigns “any issue concerning the validity, enforceability,

or scope of this loan or the Agreement to Arbitrate” to the arbitrator. A115. Thus,

the District Court was required to compel arbitration of any challenges to the

validity of the arbitration agreement or to the underlying loan agreement, rather

than passing on those challenges in the first instance, unless Plaintiffs

demonstrated that the delegation clause itself was invalid. Plaintiffs’ threadbare,

conclusory allegations about corruption do not relate to the validity of the

delegation clause in particular, much less establish that the clause is invalid.
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Finally, even if this Court, rather than the arbitrator, were to assess the

validity of the arbitration agreement, it should hold that the agreement is valid. At

most, any unenforceable provisions must be severed, leaving the remaining

portions of the arbitration agreement to be enforced.

ARGUMENT

I. TRIBAL IMMUNITY BARS PLAINTIFFS’ SUIT AGAINST THE
TRIBAL DEFENDANTS.

Federally recognized Indian Tribes are “domestic dependent nations that

exercise inherent sovereign authority.” Bay Mills, 134 S. Ct. at 2030 (internal

quotation marks omitted). Although Congress has “plenary control” over Tribes,

“unless and until Congress acts, the tribes retain their historic sovereign authority.”

Id. (citation omitted).

One key component of that sovereignty is “the common-law immunity from

suit traditionally enjoyed by sovereign powers.” Santa Clara Pueblo v. Martinez,

436 U.S. 49, 58 (1978). Just as “an unconsenting State is immune from suits

brought in federal courts,” Emps. of the Dep’t of Pub. Health & Welfare, Mo. v.

Dep’t of Pub. Health & Welfare, Mo., 411 U.S. 279, 280 (1973), Tribes are exempt

from suit unless Congress has “unequivocally” abrogated their immunity, Santa

Clara Pueblo, 436 U.S. at 58 (internal quotation marks omitted). Courts must

therefore “dismiss[] any suit against a tribe absent congressional authorization (or a

waiver).” Bay Mills, 134 S. Ct. at 2031. The same is true of suits against tribal
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officials who are acting in their official capacity and within the scope of their

authority—including this suit. See Chayoon v. Chao, 355 F.3d 141, 143 (2d Cir.

2004) (per curiam); A28-29 (stating that the Tribal Defendants are “sued in their

official capacity”).3

Absent waiver or abrogation, there is just one exception to immunity for

both States and Tribes: Ex parte Young, 209 U.S. 123. In analyzing the Tribal

Defendants’ motion to dismiss, the District Court seized on Ex parte Young and

permitted both federal and state claims to go forward. But Ex parte Young is not

nearly so broad; it applies only where a plaintiff sues a state or tribal official, in his

or her official capacity, for prospective relief from a violation of federal law. See

id. at 156-59; Santa Clara Pueblo, 436 U.S. at 69. No federal court decision,

before the misguided one below, has permitted private plaintiffs to sue tribal

officials for violations of state law. The Tribal Defendants thus remain immune to

suit for any purported violations of the Vermont Consumer Fraud Act.

3 For purposes of immunity from suit, an “arm” of the Tribe—that is, an entity
like Plain Green, which the Tribe wholly owns and operates—is treated the same
as the sovereign itself. See, e.g., Allen v. Gold Country Casino, 464 F.3d 1044,
1046 (9th Cir. 2006) (“When the tribe establishes an entity to conduct certain
activities, the entity is immune if it functions as an arm of the tribe.”); see also Will
v. Mich. Dep’t of State Police, 491 U.S. 58, 70 (1989). Plain Green’s status as an
“arm” of the Tribe is not at issue in this case: Plaintiffs intentionally refrained from
suing Plain Green itself; sued the Tribal Defendants in their “official capacity,”
A28-29; and argued that Ex parte Young (a doctrine about government officials)
applies here. The District Court appropriately accepted Plaintiffs’ concessions.
See, e.g., SPA3, 9-10.
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The Tribal Defendants also remain immune to suit for any purported RICO

violations. Even though Plaintiffs’ RICO claims seek injunctive relief for

violations of federal law, Plaintiffs face two additional hurdles: (1) the law under

which they seek relief “must apply substantively” to Tribes; and (2) they “must

have a private cause of action to enforce the substantive rule.” Garcia, 268 F.3d at

88. Their RICO claims founder at both steps.

As a result, tribal immunity applies in full force, and Plaintiffs’ claims

against the Tribal Defendants should be dismissed.

A. Ex parte Young Does Not Apply To State-Law Claims.

1. A Federal Court May Grant Prospective Relief Against
State Officials For Violations Of Federal Law Only.

Sovereign immunity bars Plaintiffs’ claims under the Vermont Consumer

Fraud Act, see A65-66, for the simple reason that Ex parte Young does not apply to

state-law claims. The Supreme Court crafted the Ex parte Young exception to

sovereign immunity to ensure enforcement of federal law. In that limited context,

the Court embraced the legal fiction that a state official who “comes into conflict

with the superior authority of [the U.S.] Constitution” is “stripped of his official or

representative character and is subjected in his person to the consequences of his

individual conduct.” 209 U.S. at 159-60. A State thus “has no power to impart to

him any immunity from responsibility to the supreme authority of the United

States.” Id. at 160 (emphasis added).
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A violation of federal law, then, is the critical premise of Ex parte Young.

The Supreme Court has often reiterated that critical premise in the century since Ex

parte Young was decided. For example, it recently explained that the exception

applies only “when a federal court commands a state official to do nothing more

than refrain from violating federal law.” Va. Office for Prot. & Advocacy v.

Stewart, 563 U.S. 247, 255 (2011) (emphasis added). Indeed, the Supreme Court

emphasized that “[t]he doctrine is limited to that precise situation.” Id. As this

Court has similarly observed, Ex parte Young “operates to end ongoing violations

of federal law and vindicate the overriding ‘federal interest in assuring the

supremacy of that law.’ ” In re Deposit Ins. Agency, 482 F.3d 612, 618 (2d Cir.

2007) (quoting Green v. Mansour, 474 U.S. 64, 68 (1985)).

Attempts to extend Ex parte Young to state-law violations were quickly

rebuffed. In its seminal Pennhurst decision, the Supreme Court held that a federal

court may not order state officials to conform their conduct to state law. It

explained that any argument to the contrary “misconstrues the basis of the doctrine

established in Young and Edelman [v. Jordan, 415 U.S. 651 (1974)].” Pennhurst,

465 U.S. at 104. That is because “the Young doctrine has been accepted as

necessary to permit the federal courts to vindicate federal rights and hold state

officials responsible to ‘the supreme authority of the United States.’ ” Id. at 105
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(emphasis added) (quoting Ex parte Young, 209 U.S. at 160). The same rationale

does not apply to violations of state law:

In such a case the entire basis for the doctrine of Young and Edelman
disappears. A federal court’s grant of relief against state officials on the
basis of state law, whether prospective or retroactive, does not vindicate the
supreme authority of federal law. On the contrary, it is difficult to think of a
greater intrusion on state sovereignty than when a federal court instructs
state officials on how to conform their conduct to state law.

Id. at 106.

This Court has had no difficulty applying Pennhurst and Ex parte Young:

“[A] state official acting in his official capacity may be sued in a federal forum to

enjoin conduct that violates the federal Constitution.” Dube v. State Univ. of N.Y.,

900 F.2d 587, 595 (2d Cir. 1990). But “a federal court’s grant of injunctive relief

against a state official may not be based on violations of state law.” Id.; see

generally 17A James Wm. Moore, Moore’s Federal Practice § 123.40 & n.43.2

(3d ed. 2016) (citing cases).

2. For Ex parte Young Purposes, Tribal Officials Are Treated
The Same As State Officials.

The analysis is the same for tribal officials as for state officials. Both States

and Tribes (and their officials, when acting in their official capacity) generally

enjoy sovereign immunity from suit—for States, Eleventh Amendment immunity;

for Tribes, “the common-law immunity” of “sovereign powers.” Santa Clara

Pueblo, 436 U.S. at 58. Just like state officials, tribal officials may be sued in
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federal court to enjoin violations of federal law. See id. at 59 (citing Ex parte

Young, 209 U.S. 123); see also, e.g., Garcia, 268 F.3d at 87-88 (citing Santa Clara

Pueblo and Ex parte Young, and explaining that plaintiff could sue tribal official in

his official capacity for injunctive relief); Chayoon, 355 F.3d at 143 (similar);

Cohen’s Handbook of Federal Indian Law § 7.05[1][a] (2012) (noting that Santa

Clara Pueblo extended Ex parte Young to the tribal immunity context). And just

like state officials, tribal officials may not be sued in federal court for violations of

state law.4

Although this Court has not yet had occasion to say so, the conclusion

follows ineluctably from the importation of Ex parte Young-type suits to the tribal

context. Multiple district courts within this Circuit have recognized this exact

point. See Warren v. United States, 859 F. Supp. 2d 522, 543 (W.D.N.Y. 2012)

(rejecting state-law claim against tribal officials because “the doctrine of Ex parte

Young applies to violations of federal law only”), aff’d, 517 F. App’x 54 (2d Cir.

4 In the proceedings below, Plaintiffs argued that Tribes’ off-reservation
commercial activities are subject to state regulation. That is generally true. See
Nevada v. Hicks, 533 U.S. 353, 362 (2001). It is also irrelevant. As the Supreme
Court has made clear, Tribes (and their officials, when acting in an official
capacity) are nevertheless immune from suit based on those same off-reservation
activities. See Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 755 (1998)
(“To say substantive state laws apply to off-reservation conduct, however, is not to
say that a tribe no longer enjoys immunity from suit. . . . There is a difference
between the right to demand compliance with state laws and the means available to
enforce them.”).
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2013); Frazier v. Turning Stone Casino, 254 F. Supp. 2d 295, 310 (N.D.N.Y.

2003) (dismissing complaint against tribal officials because it asserted only

“violations of state law and, thus, the Ex Parte Young exception is inapplicable”).

Federal courts nationwide have likewise applied Ex parte Young to tribal officials

without suggesting that Tribes might be uniquely subject to state-law suits. See,

e.g., Vann v. U.S. Dep’t of the Interior, 701 F.3d 927, 930 (D.C. Cir. 2012) (there

is no “basis for distinguishing this [federal-law] case involving an American Indian

tribe from a run-of-the-mill Ex parte Young action”); Crowe & Dunlevy, P.C. v.

Stidham, 640 F.3d 1140, 1154 (10th Cir. 2011) (Ex parte Young is “an exception

not just to state sovereign immunity but also to tribal sovereign immunity”);

Burlington N. & Santa Fe Ry. v. Vaughn, 509 F.3d 1085, 1092 (9th Cir. 2007) (Ex

parte Young “has been extended to tribal officials sued in their official capacity”);

Tamiami Partners, Ltd. v. Miccosukee Tribe of Indians of Fla., 63 F.3d 1030, 1050

(11th Cir. 1995) (Ex parte Young “applies in suits brought against tribal authorities

in their official capacities”); N. States Power Co. v. Prairie Island Mdewakanton

Sioux Indian Cmty., 991 F.2d 458, 460 (8th Cir. 1993) (“Ex parte Young applies to

the sovereign immunity of Indian tribes, just as it does to state sovereign

immunity”).
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3. The Supreme Court Did Not Overrule Pennhurst With
Vague Dicta In Bay Mills.

In one fell swoop, the District Court wiped away a century of Ex parte

Young precedent. It did so because of two sentences of dicta in Bay Mills, in

which the Supreme Court mentioned a hypothetical suit against tribal officials for

violations of state law. SPA10-11 (quoting Bay Mills, 134 S. Ct. at 2035). From

those two sentences, the District Court concluded that “Bay Mills establishes that

‘tribal officials may be subject to suit in federal court for violations of state law

under the fiction of Ex parte Young when their conduct occurs outside of Indian

lands.’ ” SPA10-11 (quoting Alabama v. PCI Gaming Auth., 801 F.3d 1278, 1290

(11th Cir. 2015)). That conclusion badly misconstrues Bay Mills. For at least

three reasons, the Supreme Court did not silently jettison its landmark Pennhurst

decision in the process of upholding a Tribe’s assertion of sovereign immunity.

First, the passage in Bay Mills that the District Court seized upon was the

purest form of dicta. The question that the Supreme Court confronted in Bay Mills

was whether a federal law, the Indian Gaming Regulatory Act (“IGRA”), 25

U.S.C. § 2701 et seq., abrogated tribal sovereign immunity for suits seeking to

enjoin off-reservation gaming activity. See 134 S. Ct. at 2028. The Supreme

Court held that it did not, because IGRA abrogated immunity only for violations

that occurred “on Indian lands.” Id. at 2032. It also declined Michigan’s invitation
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to overturn Kiowa, 523 U.S. 751, and to curtail tribal sovereign immunity for off-

reservation commercial activity. See Bay Mills, 134 S. Ct. at 2036.

Notably, the Bay Mills Court did not confront a lawsuit brought under Ex

parte Young. Rather, after analyzing the language of IGRA, the Court concluded

that “Congress wrote the statute it wrote.” Id. at 2033-34 (internal quotation marks

omitted). It then observed that the resulting statutory landscape—in which tribal

immunity continued to protect off-reservation gaming activity but not on-

reservation activity—was not as anomalous as Michigan had suggested. There

were a variety of ways in which Michigan could still regulate off-reservation

gaming. Most relevant here, the Court hypothesized that Michigan might deny a

casino license to the Tribe, “[a]nd if Bay Mills went ahead anyway, Michigan

could bring suit against tribal officials or employees (rather than the Tribe itself)

seeking an injunction for, say, gambling without a license.” Id. at 2035. Citing Ex

parte Young, the Court noted that “tribal immunity does not bar such a suit for

injunctive relief against individuals, including tribal officers, responsible for

unlawful conduct.” Id. (emphasis in original).

The propriety of such a hypothetical state-law suit was not argued by the

parties, briefed to the Court, or decided as a necessary component of the Court’s

holding. It was pure dicta—and importantly, dicta that, if read broadly, would

overturn decades of settled Supreme Court holdings. Although this Court
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generally defers to Supreme Court dicta, it may decline to do so where, “upon

plenary consideration, a different result is warranted.” Donovan v. Red Star

Marine Servs., Inc., 739 F.2d 774, 782 (2d Cir. 1984); see also United States v.

Colasuonno, 697 F.3d 164, 179 (2d Cir. 2012) (refraining from following Supreme

Court dicta where there was a “particular hazard” in doing so).

A different result is indeed warranted here. The Supreme Court likely did

not intend to overturn a canonical decision like Pennhurst without acknowledging

the longstanding rule that it was changing. To the contrary, the Court began the

short passage at issue with a reaffirmation of prior law: “As this Court has stated

before . . . .” Bay Mills, 134 S. Ct. at 2035. If the remainder of the sentence

appears to modify Ex parte Young, that was more likely an error. See Bowles v.

Russell, 551 U.S. 205, 209 n.2 (2007) (“Given the choice between calling into

question some dicta in our recent opinions and effectively overruling a century’s

worth of practice, we think the former option is the only prudent course.”).

Second, the dicta in Bay Mills is not so clear as the District Court thought; it

can and should be read consistently with Ex parte Young and Pennhurst. The

District Court believed that Bay Mills had approved official-capacity suits for

violations of state law. See SPA10-11. But the Supreme Court said no such thing;

it stated only that Michigan might “bring suit against tribal officials,” even
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emphasizing with italics that such suits would be brought against “individuals.”

134 S. Ct. at 2035.

That matters. The briefing in Bay Mills had suggested that traditional Ex

parte Young suits might be brought against tribal officials for violations of federal

law, especially IGRA. See, e.g., U.S. Br. at *33, Bay Mills, 134 S. Ct. 2024

(No. 12-515), 2013 WL 5863581 (Oct. 31, 2013) (describing “claims under the

theory of Ex parte Young” that state laws “are preempted by IGRA[]”); Michigan

Reply Br. at *20, 2013 WL 6157114 (Nov. 22, 2013) (discussing “Ex parte Young-

type claims alleging IGRA violations”). The United States also suggested that

Michigan might “seek to enforce applicable state laws in state court against the

individuals directly involved in gaming,” referring to one of the same Michigan

statutes that the Supreme Court later cited. U.S. Br. at *33, 2013 WL 5863581

(emphasis added). It then added that tribal officials or other tribal members might

be sued in their individual capacity for off-reservation activities, without the

protection of sovereign immunity. See id. at *34 (citing Puyallup Tribe, Inc. v.

Dep’t of Game of Wash., 433 U.S. 165, 172-73 (1977)); see also Resp. Br. at *56,

2013 WL 5782252 (Oct. 24, 2013) (“Michigan could seek to enforce its gambling

laws against the individuals running the Vanderbilt facility, rather than against the

tribe itself.” (emphasis added)).
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The parties, however, never argued that a plaintiff might bring an Ex parte

Young-type suit against tribal officials in their official capacity for violations of

state law. And the Supreme Court did not bless such a suit, even in dicta. Its brief

hypothetical is best read as contemplating a lawsuit against tribal officials or other

tribal members in their individual capacity—which would cohere with the Court’s

own precedent and with its assurance that it was repeating only what “this Court

has stated before.” Bay Mills, 134 S. Ct. at 2035; see Puyallup Tribe, 433 U.S. at

168 & n.3, 171, 173 (permitting suit against individual tribal defendants, including

three tribal officials, for violation of state conservation measures). That far more

reasonable interpretation of the Bay Mills dicta would bar Plaintiffs’ official-

capacity suit here.

Third, even if Bay Mills extended Ex parte Young to state-law suits against

tribal officials in their official capacity, this Court should narrowly construe that

new intrusion on sovereign immunity. Because the stray Bay Mills comments

conflict with longstanding Supreme Court precedent, this Court should follow

those comments only as far as they go. And they go only so far as suggesting that

a State might bring suit against tribal officials for off-reservation conduct in that

State. See 134 S. Ct. at 2035 (suggesting that “Michigan could bring suit against

tribal officials or employees”). If the Supreme Court meant to alter tribal

immunity—and, as explained above, it did not—the best explanation is that it did
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so out of a special solicitude for States’ enforcement of their own laws. Cf.

Massachusetts v. EPA, 549 U.S. 497, 518 (2007) (“States are not normal litigants

for the purposes of invoking federal jurisdiction.”). Outside of that limited context,

Pennhurst still controls. Cf. United States v. Logan, 419 F.3d 172, 181 (2d Cir.

2005) (“[W]e should follow the directly controlling case and leave to the Supreme

Court ‘the prerogative of overruling its own decisions.’ ” (quoting Agostini v.

Felton, 521 U.S. 203, 237 (1997))).

In PCI Gaming, the only other case that has broadly construed the Bay Mills

dicta, the State of Alabama brought suit against tribal officials. See 801 F.3d at

1290. The Eleventh Circuit (wrongly) invoked the State’s power to regulate on its

own lands in rejecting the traditional limits of Ex parte Young. See id. But it

upheld tribal immunity on other grounds. See id. at 1290-91.

Before the District Court in this case, then, no other federal court had

permitted an official-capacity suit to go forward against tribal officials based on

violations of state law. On top of that, no other court had even suggested that such

a suit would be permissible if the plaintiff were a private party, rather than the

State itself. At the very least, if this Court adopts the broadest possible reading of

the Bay Mills dicta, it should not break further new ground and approve state-law

suits brought by private plaintiffs.
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For any one of these three reasons, tribal immunity bars Plaintiffs’ state-law

claims against the Tribal Defendants, and Bay Mills instructs no differently.

B. Ex parte Young Does Not Authorize RICO Claims Against The
Tribal Defendants.

The Tribal Defendants are immune from Plaintiffs’ federal RICO claims,

too. Although Ex parte Young permits plaintiffs to seek injunctive relief against

tribal officials who violate federal law, that general rule is subject to “two

important qualifications.” Garcia, 268 F.3d at 88. First, the federal law “must

apply substantively” to Indian Tribes. Id. Second, Plaintiffs “must have a private

cause of action to enforce the substantive rule.” Id. Plaintiffs’ RICO claims fail

both requirements.

The District Court stated, without citation, that the Garcia qualifications are

not “components of the jurisdictional analysis.” SPA9. But Garcia set out those

qualifications while assessing a motion to dismiss for lack of jurisdiction based on

a Tribe’s assertion of sovereign immunity. See 268 F.3d at 84, 88. At least one

subsequent decision has followed suit. See Warren, 859 F. Supp. 2d at 543 (in

determining whether Ex parte Young applied, concluding that some causes of

action did not apply substantively and that the plaintiff lacked a private right of

action under another). Following Garcia’s lead, this Court should reject Plaintiffs’

RICO claims as part of its sovereign immunity analysis. There is no reason to

permit discovery into those claims if Tribes are not proper RICO defendants in the
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first place. After all, as the Supreme Court has cautioned, immunity principles

protect defendants “not merely” from trial but from “the burdens of such pretrial

matters as discovery.” Behrens v. Pelletier, 516 U.S. 299, 308 (1996) (internal

quotation marks omitted).5

1. RICO Does Not Apply Substantively To Government
Entities Like Indian Tribes.

Government entities—such as Indian Tribes and “arms” of Tribes—are not

subject to RICO liability because they are incapable of forming the mens rea

necessary to commit a predicate act. Here, for example, Plaintiffs allege that the

Tribal Defendants committed the predicate acts of mail fraud and wire fraud, each

of which requires intent. A67 (citing 18 U.S.C. §§ 1341, 1343).

Because such predicate acts require a specific intent that government entities

cannot formulate, this Court has held (in an unpublished opinion) that “there is no

municipal liability under RICO.” Rogers v. City of N.Y., 359 F. App’x 201, 204

(2d Cir. 2009). Numerous other courts have held the same. See, e.g., Lancaster

Cmty. Hosp. v. Antelope Valley Hosp. Dist., 940 F.2d 397, 404 (9th Cir. 1991)

5 That is especially true here, where the District Court relied on the RICO
claims to justify its exercise of personal jurisdiction over the Tribal Defendants.
See SPA18-19. In other words, if RICO does not “apply substantively” to Tribes,
then the Tribal Defendants are not subject to this suit at all, and the Tribe’s
immunity remains uncompromised. For that same reason, the Tribal Defendants
need not, at this point in the proceedings, separately challenge the District Court’s
EFTA rulings; success on RICO grounds preserves the Tribe’s immunity from all
other remaining claims.
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(“government entities are incapable of forming a malicious intent”); Frooks v.

Town of Cortlandt, 997 F. Supp. 438, 457 (S.D.N.Y. 1998) (“every court in this

Circuit that has considered the issue has held that a municipality cannot form the

requisite criminal intent to establish a predicate act” under RICO), aff’d, 182 F.3d

899 (2d Cir. 1999); Nu-Life Constr. Corp. v. Bd. of Educ. of the City of N.Y., 779 F.

Supp. 248, 251 (E.D.N.Y. 1991) (“a municipal entity . . . is incapable of forming

the criminal intent necessary to establish the underlying predicate offenses . . . and

therefore may not be held civilly liable under RICO”); see generally Gregory P.

Joseph, Civil RICO: A Definitive Guide § 11A, at 109-10 (4th ed. 2015) (listing

cases).

The rule that a government entity cannot be sued under RICO extends to its

officials, when sued—as here—in their official capacity. As one leading treatise

explains:

Because governmental entities are not subject to RICO liability,
governmental employees are also exempt from RICO liability to the extent
that they are sued for acting in their official capacities. A lawsuit against a
government official acting in his or her official capacity is in substance an
attempt to end-run the governmental entity’s insusceptibility to suit and to
hold the entity liable on principles of respondeat superior in circumstances in
which it has no direct liability.

Joseph, supra, § 11A, at 112-13.

The overwhelming majority of courts have followed that reasoning,

permitting RICO suits against officials in their individual capacity but barring such
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suits against officials in their official capacity. See, e.g., Wood v. Inc. Vill. of

Patchogue, 311 F. Supp. 2d 344, 354 (E.D.N.Y. 2004) (“Because the Village

cannot be held liable in a civil RICO case as a matter of law, neither may its

employees be responsible in their official capacities.”); Frooks, 997 F. Supp. at

457 (“[B]ecause the Town cannot be held liable under RICO as a matter of law,

neither may the Town employees in their official capacities.”); see also, e.g.,

LaFlamboy v. Landek, 587 F. Supp. 2d 914, 937 (N.D. Ill. 2008); Lathrop v.

Juneau & Assocs., Inc., 220 F.R.D. 330, 335 (S.D. Ill. 2004); Rini v. Zwirn, 886 F.

Supp. 270, 295 (E.D.N.Y. 1995); Hoekstra v. City of Arnold, No. 08-0267, 2009

WL 259857, at *12 (E.D. Mo. Feb. 3, 2009); Guoba v. Sportsman Props., Inc., No.

03-5039, 2006 WL 2792753, at *4 (E.D.N.Y. Sept. 26, 2006). This Court should

join that chorus and hold that RICO does not apply to the Tribal Defendants, sued

here in their official capacities.

The District Court inexplicably dismissed the majority rule as

“unpersuasive.” SPA55. It instead relied on a dated, outlier decision, Genty v.

Resolution Tr. Corp., 937 F.2d 899 (3d Cir. 1991), which attributed government

entities’ exclusion from RICO liability not to their lack of mens rea but to their

immunity from punitive damages. See id. at 909, 914. Yet several decisions in

this Circuit, including the sole relevant decision from this Court, have adopted the

very reasoning that Genty rejected. See Rogers, 359 F. App’x at 204 (favorably
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citing Frooks, 997 F. Supp. at 457). And because Genty ultimately held that the

municipality at issue was not subject to RICO, it offers scant support for the

District Court’s decision in any event. See 937 F.2d at 910. Indeed, there is even

some doubt whether Genty remains good law at all. See Joseph, supra, § 11A, at

111. The District Court was thus wrong to adopt its dicta and to introduce an

aberration into this Circuit’s previously-uniform RICO jurisprudence.

Because RICO does not apply substantively to the Tribal Defendants, there

is no available action under Ex parte Young. As a result, the Tribe’s immunity

remains intact, and the Tribal Defendants should be dismissed from this suit. See

SPA18-19 (relying on RICO claims as sole ground for exercising personal

jurisdiction over the Tribal Defendants).

2. RICO Does Not Authorize Private Suits For Equitable
Relief.

Should this Court nevertheless hold that RICO applies to Tribes and to the

Tribal Defendants, the second Garcia limitation bars relief. Congress created a

private right of action for individuals to seek damages for RICO violations. See 18

U.S.C. § 1964(c). It left actions for injunctive relief, like this one, within the

purview of the U.S. Attorney General. Id. § 1964(b). The Ninth Circuit has held

as much, and several other Circuits have agreed, albeit in dicta. See Religious

Tech. Ctr. v. Wollersheim, 796 F.2d 1076, 1088-89 (9th Cir. 1986); Johnson v.

Collins Entm’t Co., 199 F.3d 710, 726 (4th Cir. 1999); In re Fredeman Litig., 843
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F.2d 821, 828-30 (5th Cir. 1988); Ganey v. Raffone, 91 F.3d 143 (6th Cir. 1996)

(tbl.), 1996 WL 382278, at *4 n.6.

This Court, however, recently joined the Seventh Circuit in concluding that

private plaintiffs may seek equitable relief under RICO. See Chevron Corp. v.

Donziger, No. 14-0826, 2016 WL 4173988 (2d Cir. Aug. 8, 2016); see also Nat’l

Org. for Women, Inc. v. Scheidler, 267 F.3d 687, 695 (7th Cir. 2001), rev’d on

other grounds, 537 U.S. 393 (2003). The Tribal Defendants acknowledge that a

panel of this Court may not overrule the Chevron decision. They wish to preserve

this issue for further review, if necessary.

II. IN THE ALTERNATIVE, THIS DISPUTE SHOULD BE SUBMITTED
TO ARBITRATION.

The Consumer Loan Agreements that Plaintiffs entered into contain an

“Agreement to Arbitrate.” The arbitration agreement provides that “any dispute

[Plaintiffs] have with [Plain Green] or anyone else under this Agreement will be

resolved by binding arbitration.” A114. It also delegates to the arbitrator “any

issue concerning the validity, enforceability, or scope of . . . the Agreement to

Arbitrate” itself. A115. The arbitration agreement and delegation clause together

mean that the Tribal Defendants’ motion to compel arbitration should have been

granted. But the District Court denied the motion, holding that the delegation

clause does not validly delegate questions of arbitrability to the arbitrator and that
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the arbitration agreement as a whole is (at least plausibly) invalid. Both

conclusions are wrong, and this Court should reverse.

“The FAA was enacted in 1925 in response to widespread judicial hostility

to arbitration agreements.” AT&T Mobility, LLC v. Concepcion, 563 U.S. 333, 339

(2011). The FAA “establishes ‘a liberal federal policy favoring arbitration

agreements.’ ” Sutherland v. Ernst & Young LLP, 726 F.3d 290, 295 (2d Cir.

2013) (per curiam) (quoting CompuCredit Corp. v. Greenwood, 132 S. Ct. 665,

669 (2012)). Section 2 of the FAA provides that:

A written provision in . . . a contract evidencing a transaction involving
commerce to settle by arbitration a controversy thereafter arising out of such
contract . . . shall be valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract.

9 U.S.C. § 2. This text reflects the “overarching principle that arbitration is a

matter of contract.” NASDAQ OMX Grp., Inc. v. UBS Sec., LLC, 770 F.3d 1010,

1033 (2d Cir. 2014) (quoting Am. Express Co. v. Italian Colors Rest., 133 S. Ct.

2304, 2309 (2013)). Through Section 2, the FAA “places arbitration agreements

on an equal footing with other contracts and requires courts to enforce them

according to their terms.” Rent-A-Center, W., Inc. v. Jackson, 561 U.S. 63, 67

(2010) (citation omitted).

If a party to a lawsuit so requests, the FAA requires a court to stay the

lawsuit “upon being satisfied that the issue involved in such suit or proceeding is

referable to arbitration,” 9 U.S.C. § 3, and to enter an order compelling the parties
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to arbitrate “upon being satisfied that the making of the agreement for arbitration

or the failure to comply therewith is not in issue,” id. § 4. The District Court failed

to do so here.

A. The Issue Of Arbitrability Is For The Arbitrator, Not The Court.

As an initial matter, the District Court erred in even considering Plaintiffs’

challenge to the arbitration agreement. Under the plain terms of the agreement and

binding Supreme Court precedent, any such challenge is to be decided by the

arbitrator, not by a court.

1. The Agreement Clearly And Unmistakably Assigns
Questions About Its Validity To The Arbitrator.

Because “arbitration is a matter of contract,” the parties to an arbitration

agreement “can agree to arbitrate ‘gateway’ questions of ‘arbitrability,’ ” Rent-A-

Center, 561 U.S. at 68-69, including questions about the validity of the arbitration

agreement itself. “Just as the arbitrability of the merits of a dispute depends upon

whether the parties agreed to arbitrate that dispute, so the question ‘who has the

primary power to decide arbitrability’ turns upon what the parties agreed about that

matter.” PaineWebber Inc. v. Bybyk, 81 F.3d 1193, 1198 (2d Cir. 1996) (quoting

First Options of Chi., Inc. v. Kaplan, 514 U.S. 938, 943 (1995)). Thus, when an

arbitration agreement “clea[rly] and unmistakabl[y]” delegates threshold questions

of arbitrability to the arbitrator, the FAA requires a court to enforce the agreement

by compelling the parties to arbitrate those questions rather than passing upon
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them itself. Rent-A-Center, 561 U.S. at 69 n.1 (quoting First Options, 514 U.S. at

944); see also Schneider v. Kingdom of Thailand, 688 F.3d 68, 71 (2d Cir. 2012).

1. The arbitration agreement between Plaintiffs and Plain Green contains

a clear and unmistakable delegation clause: It provides that “any dispute” “will be

resolved by binding arbitration,” and it defines the term “Dispute” to include “any

issue concerning the validity, enforceability, or scope of . . . the Agreement to

Arbitrate.” A114-115. The agreement further emphasizes that “[t]he term Dispute

is to be given its broadest possible meaning.” A115.

This Court has found that similar language clearly and unmistakably

delegates issues of arbitrability to the arbitrator. In T.Co Metals, LLC v. Dempsey

Pipe & Supply, Inc., 592 F.3d 329 (2d Cir. 2010), for example, this Court held that

an arbitration agreement “clear[ly] and unmistakabl[y]” expressed an intention to

delegate such issues to the arbitrator by incorporating a rule that “[t]he tribunal

shall interpret and apply these Rules insofar as they relate to its powers and

duties.” Id. at 344 (third set of brackets in original) (quoting Article 36 of the

International Centre of Dispute Resolution). And in Contec, the Court reached the

same conclusion where the arbitration agreement incorporated a rule that “[t]he

arbitrator shall have the power to rule on his or her own jurisdiction, including any

objections with respect to the existence, scope or validity of the arbitration

agreement.” 398 F.3d at 208 (brackets in original) (quoting AAA Rule R-7(a)).
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The substantially equivalent language in the agreement in this case likewise

satisfies the “clear and unmistakable” standard. The FAA accordingly required the

District Court to compel arbitration without considering Plaintiffs’ challenge to the

validity of the arbitration agreement.

2. The District Court disregarded the arbitration agreement’s clear

delegation clause because Plaintiffs filed this case as a putative class action. A

separate clause of the agreement waives Plaintiffs’ right to proceed through class-

action litigation or class arbitration and provides that “[t]he validity, effect, and

enforceability of this waiver of class action lawsuit and class-wide arbitration is to

be determined solely by a court of competent jurisdiction located within the

Chippewa Cree Tribe, and not by the arbitrator.” A116 (emphasis added). The

District Court misread that clause as broadly delegating all “[q]uestions related to

the arbitrability of class action claims” to the tribal court. SPA31.

But that is not what the class waiver says. It does not delegate any dispute

about arbitrability to the tribal court. Rather, it assumes that the parties will

arbitrate (as Plaintiffs agreed to do) and merely assigns the tribal court one

potential question about how the arbitration would proceed: Would it proceed

through individual arbitration, as the agreement states, or could Plaintiffs demand

to proceed as a class by demonstrating that the class arbitration waiver is invalid?

See Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662, 683 (2010)
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(observing that “parties may agree to limit the issues they choose to arbitrate”). In

other words, the question that was assigned to the tribal court does not relate to the

validity of the agreement to arbitrate, but merely to the validity of the class

waiver. The validity of the class waiver is not at issue here; Plaintiffs have not

asserted that it is invalid.6

3. The District Court also appears to have doubted that the agreement

delegates questions of arbitrability to the arbitrator because it provides that the

tribal court might review the arbitrator’s award. A116. But the availability of

tribal court review has nothing to do with whether the contract clearly and

unmistakably assigns questions of arbitrability to the arbitrator. Indeed, arbitral

awards are always subject to judicial review under the FAA. See 9 U.S.C. §§ 10-

11; see also Cortez Byrd Chips, Inc. v. Bill Harbert Constr. Co., 529 U.S. 193,

197-98 (2000). If the fact that the arbitrator’s decision might not be the final word

meant that the contract did not clearly and unmistakably delegate a given issue to

him, then no delegation clause would ever be enforced—an absurd result in light of

the many statements of this Court and the Supreme Court that parties may indeed

agree to arbitrate arbitrability. See, e.g., Rent-A-Center, 561 U.S. at 68-69; First

6 Nor could they: The Supreme Court has made abundantly clear that class
waivers in arbitration agreements must be enforced. See Italian Colors, 133 S. Ct.
2304; Concepcion, 563 U.S. 333.
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Options, 514 U.S. at 943; Schneider, 688 F.3d at 74 (“Walter Bau and Thailand

clearly and unmistakably agreed to arbitrate issues of arbitrability”).

The District Court apparently thought that this case was special because of

the scope of the tribal court review provided for by the agreement. In the District

Court’s view, “[t]he arbitrations conducted pursuant to this agreement more closely

resemble bench trials with a right of appellate review rather than binding

arbitrations.” SPA31. But the argument refutes itself: No one would say that the

decision in a bench trial is not the trial judge’s to make simply because the losing

party has the right to appeal. Unsurprisingly, then, the District Court cited no case

endorsing its novel rule.

The District Court thus erred in reading the agreement to nullify its own

delegation clause, which clearly and unmistakably assigns “any issue concerning

the validity, enforceability, or scope of . . . the Agreement to Arbitrate” to the

arbitrator. A115.

2. The Delegation Clause Is Valid And Must Be Enforced.

In order to prevent the District Court from enforcing the delegation clause

and compelling arbitration of their challenges to the arbitration agreement,

Plaintiffs claimed that the delegation clause is invalid. But their arguments on

invalidity, which go to either the arbitration agreement as a whole or the

underlying commercial contract, are irrelevant: The delegation clause assigns such
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arguments to the arbitrator, and courts must compel arbitration unless the

delegation clause is itself invalid. See generally First Options, 514 U.S. at 942

(differentiating the possible types of disputes about arbitration agreements).

In Rent-A-Center, the Supreme Court reached that conclusion from two

premises. First, because Section 2 of the FAA “states that a ‘written provision’ ‘to

settle by arbitration a controversy’ is ‘valid, irrevocable, and enforceable’ without

mention of the validity of the contract in which it is contained,” “a party’s

challenge to another provision of the contract, or to the contract as a whole, does

not prevent a court from enforcing a specific agreement to arbitrate.” 561 U.S. at

70 (quoting 9 U.S.C. § 2). Instead, the Court “require[s] the basis of [the]

challenge to be directed specifically to the agreement to arbitrate before the court

will intervene.” Id. at 71. Second, the same rule applies to a delegation clause

within an arbitration agreement. That is because “[a]n agreement to arbitrate a

gateway issue”—that is, a delegation clause—“is simply an additional, antecedent

agreement the party seeking arbitration asks the federal court to enforce, and the

FAA operates on this additional arbitration agreement just as it does on any other.”

Id. at 70; see also id. at 71 (explaining that the delegation provision is “the ‘written

provision . . . to settle by arbitration a controversy,’ 9 U.S.C. § 2,” and “[t]he

‘remainder of the contract’ is the rest of the agreement to arbitrate” (citation

omitted)). As a result, unless Plaintiffs “challenged the delegation provision
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specifically,” this Court “must treat it as valid under § 2, and must enforce it under

§§ 3 and 4, leaving any challenge to the validity of the Agreement as a whole for

the arbitrator.” Id. at 72.

The District Court did not hold that the delegation clause is invalid, but nor

did it enforce the clause and compel arbitration. Instead, it ruled that Plaintiffs had

plausibly alleged “a variety of facts which bring into question the independence

and objectivity of the tribal legal system.” SPA32. In particular, the District Court

believed that Plaintiffs had alleged “that the tribal law and the tribal court system

have been corrupted by large investors from outside the reservation.” SPA31-32.

The District Court’s skepticism of the Tribe’s judicial system meant that Plaintiffs

were entitled to discovery, and potentially a trial, on their allegations of corruption.

Id. That decision is as unsupported as it is offensive.

1. Plaintiffs’ allegations fall far short of Rent-A-Center’s requirements.

First, Plaintiffs’ threadbare allegations that “the tribal law . . . ha[s] been

corrupted” do not go to the validity of the delegation clause in particular. Plaintiffs

contend that Defendants Rees and Think Finance caused the Tribe to “adopt a

finance code that is acceptable to all parties” and to “[r]evise the Tribal Credit

Transaction Code to provide for a broader array of lending products.” A54

(citation omitted; brackets in original); see also A55. At most, Plaintiffs allege that

Defendants Rees and Think Finance have influenced the Tribe’s consumer finance
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laws; they do not allege any improper influence over the Tribe’s general contract

law, which the arbitrator would apply in evaluating Plaintiffs’ argument that the

arbitration agreement is invalid.7 Plaintiffs’ allegations thus do not go to the

validity of the delegation clause but rather to the validity of the underlying

agreement. Again, that means they are for the arbitrator, not the court, to consider.

Intimations of “corruption” in the tribal court system also do not go to the

validity of the delegation clause. Plaintiffs do not allege that the arbitrator would

herself be biased or subject to improper influence. Nor could they: Under the

terms of the arbitration agreement, Plaintiffs are entitled to choose either of two

well-regarded and indisputably neutral arbitration organizations—the AAA and

JAMS—to administer the arbitration, and they may elect to have the arbitration

conducted “within thirty miles of [their] residence.” A115; see also Gilmer v.

Interstate/Johnson Lane Corp., 500 U.S. 20, 30 (1991) (declining “to indulge the

presumption that the parties and arbitral body conducting a proceeding will be

unable or unwilling to retain competent, conscientious and impartial arbitrators”

7 If tribal contract law is insufficiently developed to resolve Plaintiffs’
contentions, that law can be supplemented with the state law of Montana and with
federal law. See Gunson v. BMO Harris Bank, N.A., 43 F. Supp. 3d 1396, 1400
n.2 (S.D. Fla. 2014) (“Under Chippewa Cree tribal law, the Court ‘may apply laws
and regulations of the United States or the State of Montana.’ ”) (quoting Law and
Order Code of the Chippewa Cree Tribe § 1.9 (1987)). Plaintiffs do not contend
that the application of Montana or federal law would be unconscionable, nor that
those bodies of law would be inadequate to address any issue of arbitrability not
already covered by Chippewa Cree law.
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(quoting Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614,

634 (1985))); Guyden v. Aetna Inc., 544 F.3d 376, 386 (2d Cir. 2008) (declining to

find an arbitration agreement unenforceable based on “speculation” “that the

arbitrator will knowingly refuse or fail to apply controlling law and then insulate

that failure from review through the form of its written decision”).

Because Plaintiffs have therefore failed to challenge the validity of the

delegation clause itself, Rent-A-Center requires this Court to enforce that clause

and to compel arbitration.

2. In any event, Plaintiffs’ allegations are too vague, speculative, and

irrelevant to justify the District Court’s refusal to compel arbitration. The District

Court’s conclusion that “Plaintiffs allege that the tribal law and the tribal court

system have been corrupted by large investors from outside the reservation”

overstates the allegations in the complaint. SPA32. Plaintiffs’ complaint in fact

makes a number of conclusory assertions that tribal law is “favorable to the

Defendants Rees and Think Finance and the fraudulent scheme that they sought to

perpetrate”; the delegation clause is designed “to shield Defendants’ widespread

fraudulent practices from federal court review”; the Chippewa Cree government

“is in substantial flux and turmoil”; “[w]idespread corruption has gripped the

Tribe”; and other such inflammatory rhetoric. A54-55. In light of those supposed

conditions, the complaint ominously warns that “there is no guarantee that
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Plaintiffs will receive a fair, complete, simple, or final resolution from the tribal

courts.” A53.

There are several missing pieces. For starters, such “naked assertions devoid

of further factual enhancement” cannot support the District Court’s decision to

deny arbitration and allow discovery. Gallop v. Cheney, 642 F.3d 364, 368 (2d

Cir. 2011) (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)); see also Starr v.

Sony BMG Music Entm’t, 592 F.3d 314, 317 n.1 (2d Cir. 2010) (refusing to

consider allegations that “are no more than conclusions” because they “are not

entitled to the assumption of truth” (quoting Iqbal, 556 U.S. at 679)).

Moreover, the complaint contains no allegation (not even a conclusory one)

of corruption or wrongdoing on the part of any member of the tribal judiciary, past

or present. Plaintiffs allege that the Tribal Defendants are corrupt and that certain

former tribal officials—but no judges—have been convicted of various crimes.

A55-56. And Plaintiffs allege that one tribal official, Ken Blatt-St. Marks,

replaced the Tribe’s chief judge, “apparently” fired several other tribal judges, and

is engaged in a dispute with the Tribe’s Business Committee. A57. None of this

distinguishes the Tribe from States that have had similar controversies in the recent

past, and none of it lends any support to the suggestion that the tribal court system

is itself corrupt. There is thus a complete absence of factual support for the

conclusory and implausible allegation that “Defendants Rees and Think Finance
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. . . presumably could control actions taken by the tribal court.” A55. Because

Plaintiffs have not plausibly alleged facts indicating that the Tribe’s judges are

corrupt, there is no risk of their “serv[ing] as the judge in their own cause.”

SPA32.

In the end, even if the District Court appropriately considered Plaintiffs’

allegations of “corruption” to the Tribe’s law and court system, those allegations

fall well short of justifying the District Court’s refusal to enforce the delegation

clause. Its decision to permit intrusive discovery into the internal affairs of the

Chippewa Cree Tribe was improper for that reason, too.

3. Finally, the District Court’s decision to delay arbitration by ordering

discovery and perhaps a trial on Plaintiffs’ corruption allegations runs afoul of the

text and structure of the FAA itself. The FAA provides for limited judicial review

of an arbitral award by a federal court. 9 U.S.C. §§ 10-11. Among other things, it

empowers a reviewing court to “make an order vacating the award . . . where the

award was procured by corruption, fraud, or undue means.” Id. § 10(a)(1). “The

FAA also protects against bias, by providing that courts may overturn arbitration

decisions ‘[w]here there was evident partiality or corruption in the arbitrators.’ ”

Gilmer, 500 U.S. at 30 (brackets in original) (quoting 9 U.S.C. § 10(a)(2)).

Congress has thus made a considered judgment that the purposes of the FAA

are better served by allowing judicial consideration of whether an award was
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tainted by corruption after an award has actually been made, not by allowing a

party resisting arbitration to win delays through hypothetical allegations that any

prospective arbitration is sure to be tainted by corruption. If parties who agree to

arbitrate could delay arbitration by seeking ex ante discovery into alleged

corruption, the objectives underlying the FAA’s ex post review process would be

badly frustrated. This Court has recognized that the FAA “substantiat[es] a

national policy favoring arbitration with just the limited review needed to maintain

arbitration’s essential virtue of resolving disputes straightaway,” Doscher v. Sea

Port Grp. Sec., LLC, No. 15-2814, 2016 WL 4245427, at *10 (2d Cir. Aug. 11,

2016) (quoting Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 588 (2008)),

and thus avoids “full-bore legal and evidentiary appeals,” Hall St., 552 U.S. at 588.

That objective applies with all the more force where a party seeks a “full-bore legal

and evidentiary” hearing before the arbitration has even begun.

If Plaintiffs believe that corruption has tainted an arbitral award after they

have actually proceeded through arbitration (including any review by the tribal

court), then they can present their concerns to a federal court at that time. In the

meantime, the District Court’s ruling, which promises a burdensome process of

discovery and perhaps a trial that could delay arbitration by years, cannot stand. It

is flatly at odds with “the unmistakably clear congressional purpose that the

arbitration procedure, when selected by the parties to a contract, be speedy and not
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subject to delay and obstruction in the courts.” Prima Paint Corp. v. Flood &

Conklin Mfg. Co., 388 U.S. 395, 404 (1967).

4. There is, of course, a more fundamental problem with the District

Court’s ruling. Neither Plaintiffs nor the District Court cited any authority for the

startling proposition that a court may deny a motion to compel arbitration and open

discovery into “corruption” in the judiciary of another sovereign.

A federal district court in this Circuit, for example, would not refuse to

transfer a case to a federal or state court in Montana merely because a litigant

alleged that the judges of those courts “have been corrupted by large investors

from outside” Montana. SPA32. Nor would one district court in this Circuit allow

a litigant who has not yet appeared before the judge to whom she is assigned to

seek discovery about whether the assigned judge is biased or corrupt. Indeed,

while the District Court—relying on its mistaken belief that Plaintiffs had alleged

corruption within the tribal judiciary—appealed to the “elementary principle of

justice that no one should serve as the judge in their own cause,” id., the applicable

rule for federal (and most state) judges is precisely the opposite: The judge whose

impartiality is questioned first rules on the recusal motion herself. See 28 U.S.C.

§ 455 (describing conditions under which a federal judge “shall disqualify

himself”); Leslie W. Abramson, Deciding Recusal Motions: Who Judges the
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Judges?, 28 Val. U. L. Rev. 543, 544-45 & nn.4-5 (1994) (citing comparable rules

in the majority of States).

A litigant could doubtless level allegations like Plaintiffs’ against non-Indian

sovereigns within the United States. Governors and other high-ranking state

officials are indicted by federal prosecutors with some frequency. Several state

supreme court justices and a number of federal judges have been involved in well-

publicized scandals in recent years. Indeed, the Supreme Court of the United

States has twice in the past decade taken the drastic step of vacating or reversing

decisions of state supreme courts because the likelihood of bias was “too high to be

constitutionally tolerable.” Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 872

(2009) (citation omitted); see also Williams v. Pennsylvania, 136 S. Ct. 1899

(2016). Still, counsel for Tribal Defendants is unaware of any other case in which

a federal court has refused to transfer the case, or otherwise allow a coordinate

court to take jurisdiction in the first instance, based on allegations of bias or

corruption in the other court.

In short, the District Court’s decision is difficult to understand as anything

other than the application of a double standard to the judiciary of an Indian Tribe.

This Court should not bless such unequal and condescending treatment of the

Chippewa Cree Tribe—a “domestic dependent nation[]” with “inherent sovereign

authority.” Bay Mills, 134 S. Ct. at 2030 (citation omitted). It should enforce the
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delegation clause and reverse the District Court’s denial of the motion to compel

arbitration.

B. The Arbitration Agreement Is Valid And Must Be Enforced.

Even if this Court proceeds to consider Plaintiffs’ challenge to the validity of

the arbitration agreement, the agreement is valid and must be enforced according to

its terms. Relying on inapposite decisions of the Fourth and Seventh Circuits, the

District Court held that Plaintiffs are entitled to discovery and perhaps a trial

because they have plausibly alleged that “[b]y incorporating the tribal financial law

and making all arbitrations reviewable by the tribal court on both the law and the

facts, the defendants have effectively insulated themselves from claims that they

have violated state and federal lending laws.” SPA35. That, too, was incorrect.

Plaintiffs’ twin challenges to the contract’s choice-of-law and tribal-court

provisions are not aimed at the arbitration agreement and therefore fail, largely for

the same reasons that Plaintiffs’ challenge to the delegation clause fails.

“[A] party’s challenge to another provision of the contract, or to the contract

as a whole, does not prevent a court from enforcing a specific agreement to

arbitrate.” Rent-A-Center, 561 U.S. at 70. In other words, “as a matter of

substantive federal arbitration law, an arbitration provision is severable from the

remainder of the contract.” Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S.

440, 445 (2006); see also Denney v. BDO Seidman, L.L.P., 412 F.3d 58, 65 (2d

Case 16-2019, Document 101, 09/30/2016, 1874826, Page63 of 154



50

Cir. 2005) (discussing “controlling law in this Circuit, which indicates that where

an arbitration provision is severable from the contract in which it is embedded,

arbitration provisions may indeed be enforceable even if aspects of the underlying

agreements are not”). Thus, just as a challenge to the validity of an arbitration

agreement does not preclude the enforcement of a delegation clause, a challenge to

the validity of other contractual terms in the overall contract does not preclude the

enforcement of the arbitration agreement. In either context, the FAA requires that

the challenge be resolved by the arbitrator, not by the court. And in the latter

context, the FAA further requires that “any doubts concerning the scope of

arbitrable issues should be resolved in favor of arbitration, whether the problem at

hand is the construction of the contract language itself or an allegation of waiver,

delay, or a like defense to arbitrability.” Chelsea Square Textiles, Inc. v. Bombay

Dyeing & Mfg. Co., 189 F.3d 289, 294 (2d Cir. 1999) (quoting Moses H. Cone

Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25 (1983)).

1. Plaintiffs first complain of the Consumer Loan Agreement’s choice-

of-law provision. That provision states that the Agreement “is subject solely to the

exclusive laws and jurisdiction of the Chippewa Cree Tribe of the Rocky Boy’s

Indian Reservation.” A109. The choice-of-law clause is valid, as “the FAA lets

parties tailor . . . choice of substantive law.” Hall St., 552 U.S. at 586. But more

importantly, the question of its validity was not properly before the District Court.
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A challenge to the choice-of-law provision is a “challenge to another provision of

the contract,” which “does not prevent a court from enforcing a specific agreement

to arbitrate.” Rent-A-Center, 561 U.S. at 70. Rather, Plaintiffs must ask the

arbitrator to reject the choice-of-law provision.

As discussed above, Plaintiffs do not suggest that anything in Chippewa

Cree contract law, supplemented as necessary by Montana and federal law, would

prevent the arbitrator from fairly considering such a challenge. And if the

arbitrator decides that the choice-of-law provision is unconscionable, she can sever

it pursuant to the contract’s severability clause and proceed with the arbitration.

A117 (“If any of this Agreement to Arbitrate is held invalid, the remainder shall

remain in effect.”).

2. The same conclusion applies to Plaintiffs’ challenge to the contract’s

provision for the tribal court to participate in the arbitration process by reviewing

the award. As discussed above, Plaintiffs have failed to allege any facts that

plausibly call into question the impartiality of the tribal court system. The District

Court appeared to believe that judges who are members of an Indian Tribe cannot

be trusted to be impartial where the Tribe’s interests are concerned, although state

and federal judges are routinely trusted to adjudicate the interests of their own

sovereigns. See SPA35 (“By . . . making all arbitrations reviewable by the tribal

court on both the law and the facts, the defendants have effectively insulated
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themselves from claims that they have violated state and federal lending laws.”).

There is no basis for such disparagement of the Chippewa Cree judiciary. And

again, even if Plaintiffs had credibly challenged the tribal court system, the

challenge would be for the arbitrator to consider. As with the choice-of-law

provision, the arbitrator could sever the tribal-court provision if need be. A117.

3. The District Court rested its ruling on two decisions from other courts

of appeals, Hayes v. Delbert Services Corp., 811 F.3d 666 (4th Cir. 2016), and

Jackson v. Payday Financial, LLC, 764 F.3d 765 (7th Cir. 2014). Both decisions

are inapposite.

In Hayes, the Fourth Circuit refused to compel arbitration in favor of a non-

Indian debt collector on the ground that the arbitration agreement “purport[ed] to

renounce wholesale the application of any federal law to the plaintiffs’ federal

claims.” 811 F.3d at 673. The Fourth Circuit reasoned that “a party may not

underhandedly convert a choice of law clause into a choice of no law clause—it

may not flatly and categorically renounce the authority of the federal statutes to

which it is and must remain subject.” Id. at 675. But that principle has no

application here: As the District Court acknowledged, “[t]he present case is a little

different. . . . There is no express disclaimer of all federal law although there is

such language with respect to state law.” SPA34. That distinction renders Hayes

irrelevant, because the Fourth Circuit rested its ruling entirely on the agreement’s
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express waiver of otherwise-applicable federal laws—the very feature that the

District Court recognized is absent here. Hayes never suggested that parties may

not avoid a certain State’s laws, which of course is the function of standard choice-

of-law provisions.

This case differs in other ways, too. As the District Court acknowledged,

the arbitration clause in Hayes “required arbitration by an authorized representative

of the tribe,” while the arbitration agreement here allows Plaintiffs to elect an

arbitration “actually conducted by an AAA or JAMS arbitrator at a location

convenient for the borrower.” Id. In addition, because the entity seeking to

compel arbitration in Hayes was non-Indian, 811 F.3d at 669, the Fourth Circuit

had no occasion to consider the substantial interest that an Indian Tribe has in

establishing regulations for an arm of the Tribe in the exercise of its “inherent

sovereign authority,” Bay Mills, 134 S. Ct. at 2030 (citation omitted).

Finally, the Fourth Circuit in Hayes determined that the agreement’s

problematic provisions were not severable because they went to “the ‘essence’ of

the contract.’ ” 811 F.3d at 675-76 (quoting 8 Samuel Williston & Richard A.

Lord, A Treatise on the Law of Contracts § 19:73 (4th ed. 1993)). The court did

not indicate whether the agreement in Hayes included an express severability

clause like the one here, nor did it say how such a clause would have affected the

outcome. That is a critical omission: As discussed further below, the severability
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clause here requires, at the very least, that this Court sever any unconscionable

provisions and compel arbitration.

The Seventh Circuit’s decision in Jackson is even less relevant than Hayes.

The main problem in Jackson was that the arbitration was assigned to a tribal elder

and was supposed to be carried out pursuant to tribal procedures that did not

actually exist. The court therefore decided that “the arbitral mechanism specified

in the agreement is illusory.” 764 F.3d at 768. That holding has no relevance here.

The arbitration agreement between Plaintiffs and Plain Green allows Plaintiffs to

select an arbitrator from the AAA or JAMS and provides that “[t]he arbitration will

be governed by the chosen arbitration organization’s rules and procedures

applicable to consumer disputes, to the extent that those rules and procedures do

not contradict either the law of the Chippewa Cree Tribe or the express terms of

this Agreement to Arbitrate . . . .” A115. Plaintiffs do not and cannot contend that

the procedures of the well-established arbitration organizations referenced in the

agreement are, as in Jackson, “illusory.”

C. If This Court Determines That Any Provision Is Unenforceable,
That Provision Must Be Severed And The Remainder Of The
Agreement Enforced.

As mentioned above, the arbitration agreement contains an express

severability clause. A117 (“If any of this Agreement to Arbitrate is held invalid,

the remainder shall remain in effect.”). Thus, were this Court to conclude that any
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one of the contractual provisions challenged by Plaintiffs is both properly before

the Court and unenforceable, it should sever the offending provision and enforce

the remainder of the agreement by compelling arbitration. The FAA’s requirement

that “[c]ourts must rigorously enforce arbitration agreements according to their

terms” demands no less. United Bhd. of Carpenters & Joiners of Am. v. Tappan

Zee Constructors, LLC, 804 F.3d 270, 274 (2d Cir. 2015) (quoting Italian Colors,

133 S. Ct. at 2309); see also Spinetti v. Serv. Corp. Int’l, 324 F.3d 212, 220-22 (3d

Cir. 2003). As the Eighth Circuit has aptly warned, if courts “were to hold entire

arbitration agreements unenforceable every time a particular term is held invalid, it

would discourage parties from forming contracts under the FAA and severely chill

parties from structuring their contracts in the most efficient manner for fear that

minor terms eventually could be used to undermine the validity of the entire

contract.” Gannon v. Circuit City Stores, Inc., 262 F.3d 677, 682 (8th Cir. 2001).

The District Court erred in ignoring the severability clause and opening up a

freewheeling inquiry into the arbitration agreement as a whole. At the very least,

this Court should reverse on that ground.
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CONCLUSION

For the foregoing reasons, the District Court’s decision should be reversed.

The Tribal Defendants should be dismissed from this suit or, in the alternative,

their motion to compel arbitration should be granted.
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Case No. 5:15-cv-101 

OPINION AND ORDER RE: CROSS MOTION FOR JURISDICTIONAL DISCOVERY 
AND MOTIONS TO DISMISS AND TO COMPEL ARBITRATION 

(Docs.43,64,65,66,67, 76, 77) 

Plaintiffs have filed a class action against individuals and companies involved in an 

online lending venture operated by the Chippewa Cree Tribe of the Rocky Boy's Indian 

Reservation in Montana (the Tribe) . They claim that the "payday" loans offered by Plain Green, 

LLC violate federal and state law because of the usurious interest rates (between 198 and 376% 

annually) and other unlawful features of the loans such as the lender's automatic access to the 

consumer's bank account to facilitate repayment. 

All Defendants have filed motions to dismiss or to compel arbitration. (Docs. 64, 65, 66, 

67, 76, 77.) Also pending is Plaintiffs ' Motion for Juiisdictional Discovery on the issues of 

subject-matter jurisdiction and arbitration. (Doc. 43 .) The court heard argument on all of the 

SPA-1
Case 16-2019, Document 101, 09/30/2016, 1874826, Page75 of 154



pending motions on December 16, 2015. Plaintiffs filed Supplemental Authority and 

Supplemental Documents on January 18, 2016 (Doc. 107) and April 8, 2016 (Doc. 114), at 

which time the court took the motions under advisement. 

Background 

The facts as they appear in Plaintiffs 43-page First Amended Complaint ("FAC") (Doc. 

18) may be summarized as follows. 1 

Plaintiffs are Vermont residents who have bon-owed money from Plain Green, LLC. 

Plain Green holds itself out as a "tribal lending entity wholly owned by the Chippewa Cree Tribe 

of the Rocky Boy's Indian Reservation." (Doc. 18 if 2.) The reservation is located in Montana. 

Plain Green operates its lending business over the internet. It has no physical place of 

business in Vermont or any property or employees in Vermont. Instead, bon-owers reply to an 

internet site and apply for credit through an online application process. (Id. if 21.) Within the 

banking industry, these loans are commonly called "payday loans" because they are frequently 

marketed as loans sufficient to tide the bon-ower over until the next paycheck. Plain Green 

employs subsidiaries of Think Finance, Inc. to market, administer, and collect its loans. (Id. 

ir 57.) 

Plaintiffs bon-owed relatively small sums of money from Plain Green for periods of up to 

one year. Frequently one loan would follow close on the heels of the repayment of the previous 

loan. 

In July 2011, Plaintiff Jessica Gingras borrowed $1,050 from Plain Green at a rate of 

198.17%. She repaid this loan with interest. During July and August 2012, she bon-owed a total 

of $2,900 at a rate of 371.82%. She has not repaid the second loan. (Id. ifil 48-50.)2 

1 Additional factual allegations are recited as necessary in the discussion below. 

2 
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Plaintiff Angela Given bmTowed $1,250 from Plain Green in July 2011. She completed 

repayment a year later. The annual interest rate was 198.45%. (Id. if 60.) Within a few days, in 

July 2012, she bonowed $2,000. She completed repayment a year later in July 2013 at an annual 

interest rate of 159.46%. (Id. if 61.) She also bonowed $250 in May 2013 which she repaid 

within a few weeks at an annual interest rate of 376.13%. In July 2013, she bonowed $3,000 at 

59.83%. She has not completed repayment of the most recent loan. 

Plaintiffs allege that the high interest rates violate Vermont's usury laws which permit a 

maximum rate of interest of 24%. See 9 V.S.A. § 41a. The loan agreements contain other 

provisions which Plaintiffs say violate state and federal law, including the provision for 

automatic access to the borrower's bank account in violation of the Electronic Funds Transfer 

Act, 15 U.S.C. § 1693k(l). (Doc. 18 iii! 181-195.) 

Plaintiffs have not sued Plain Green. Instead, they have sued Joel Rosette, who is the 

Chief Executive Officer of Plain Green, and Ted Whitford and Tim Mclnemey (the "Tribal 

Defendants"), who are members of Plain Green's Board of Directors. All three are sued in their 

official capacity for declaratory and injunctive relief only pursuant to the authority expressed in 

Ex Parte Young, 209 U.S. 123 (1908). 

Plaintiffs have also sued Think Finance, Inc. ("Think Finance" or "TF") and its former 

President, Chief Executive Officer, and Chairman of the Board Kenneth Rees. Think Finance is 

a Delaware corporation. Kenneth Rees is a citizen of Texas. The FAC alleges that these 

defendants developed a plan to make loans through a tribal entity in order to take advantage of 

tribal immunity from state banking laws. (Doc. 18 if 80.) They control the operations of Plain 

2 In addition to loans taken out from Plain Green, Jessica Gingras bmTowed $1,200 from 
FBDLoans in March 2000. This loan was transfened to ThinkCash (a company operated by 
Kenneth Rees) and later transfened to Plain Green. (Id. if 47.) 

3 
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Green. They dictated the tenns of the Tribe's finance code. In Plaintiffs' view, Plain Green is a 

shell company created by Think Finance and Mr. Rees in order to provide a layer of legal 

protection for a lending business which the Federal Trade Commission and state banking 

regulators have determined to be illegal. (See id. 13; see also id. 137 ("Plain Green's very 

existence is an effort to avoid liability.").) Plaintiffs allege that the tribal law relevant to this 

lending business and the tribal courts with potential jurisdiction over any dispute have been 

subverted by the money generated by Plain Green. 

The next group of defendants are subsidiaries of Think Finance which perform various 

tasks in connection with the payday lending operation. These include TC Decision Sciences, 

LLC, Tailwind Marketing, LLC, and TC Loan Service, LLC. (These defendants, together with 

Think Finance, Inc., are referred to as the "Think Defendants.") 

Finally, Plaintiffs have sued two of the financial institutions which they claim provide the 

funding for loans made by Plain Green. These are Sequoia Capital Operations, LLC (Sequoia) 

and Technology Crossover Ventures (TCV).3 

Both of the loan agreements between Plain Green and Plaintiffs contain arbitration 

clauses. The clauses are detailed and cover several pages of the parties' loan agreements.4 The 

arbitration provisions require the borrowers to submit any dispute to binding arbitration, 

including disputes with "related third parties." (Doc. 13-5 at 50.) The borrower may opt out of 

the arbitration provision within 60 days of the receipt of loan funds. (Id. at 49.) The borrower 

3 At the December 16, 2015 hearing, counsel for TCV remarked that "Technology 
Crossover Ventures" does not exist, and that Plaintiffs presumably intended to name "TCV V" as 
a defendant. The court treats TCV Vas the defendant in question, and refers to it as "TCV." 
Counsel for Sequoia Capital Operations, LLC remarked that that entity is an operations 
organization that makes no investments, and that Plaintiffs presumably intended to name Sequoia 
Capital. The court treats Sequoia Capital as the defendant in question, and refers to it as 
"Sequoia." 

4 The F AC incorporates the agreements by reference. (See Doc. 18 1 118.) 

4 
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may select the procedures of the American Arbitration Association or JAMS and the arbitration 

may occur on the reservation or within 30 miles of the borrower's residence at the choice of the 

borrower. Plain Green will bear the cost of the arbitration including the filing fee and the 

arbitrator's costs. Each side pays its own attorneys fees. The arbitrator may award attorneys 

fees to the prevailing party. 

The arbitrator is required to apply Chippewa Cree tribal law to the dispute. He or she is 

not authorized to hear class-wide claims. He or she must refer any dispute over class arbitration 

to a tribal court of the Chippewa Cree Tribe. The arbitrator must make written findings to 

support an award. Any award must be supported by substantial evidence and must be consistent 

with the loan agreement. The tribal court has authority to aside an award if these conditions are 

not met. The arbitration agreement and the loan agreement as a whole are subject to tribal law 

and are not subject to the laws of any state. 

Analysis 

I. Subject-Matter Jurisdiction 

The pending motions to dismiss or to compel arbitration invoke almost all of the 

categories of defenses outlined in Fed. R. Civ. P. 12(b). The court begins with Rule 12(b)(l)-

the defense of lack of subject-matter jurisdiction. 5 "A district court properly dismisses an action 

under Fed. R. Civ. P. 12(b)(l) for lack of subject matter jurisdiction ifthe court 'lacks the 

statutory or constitutional power to adjudicate it .... "' Cortlandt St. Recovery Corp. v. Hellas 

Telecomms., S.A.R.L., 790 F.3d 411, 417 (2d Cir. 2015) (quoting Makarova v. United States, 

5 The various motions to compel arbitration raise an issue that is also of great importance, 
but the court's first obligation is to satisfy itself that it has jurisdiction. See Goldman, Sachs & 
Co. v. Golden Empire Sch. Fin. Auth., 764 F.3d 210, 213 (2d Cir. 2014) (addressing jurisdiction 
prior to arbitrability); Bergman v. Spruce Peak Realty, LLC, 847 F. Supp. 2d 653 (D. Vt. 2012) 
(noting that, "[ o ]rdinarily, subject matter jmisdiction must 'be established as a threshold matter"' 
(quoting Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 94-95 (1998))). 

5 
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201 F.3d 110, 113 (2d Cir. 2000)). A court lacks constitutional power to adjudicate a case where 

"the plaintiff lacks constitutional standing to bring the action." Id. 

"The plaintiff bears the burden of 'alleg[ing] facts that affirmatively and plausibly 

suggest that it has standing to sue."' Id. (alteration in original) (quoting Amidax Trading Grp. v. 

S. WI.FT SCRL, 671 F.3d 140, 145 (2d Cir. 2011)). "In resisting a motion to dismiss under 

Rule 12(b)(l), plaintiffs are permitted to present evidence (by affidavit or otherwise) of the facts 

on which jurisdiction rests." Gualandi v. Adams, 385 F.3d 236, 244 (2d Cir. 2004). "[C]ourts 

generally require that plaintiffs be given an opportunity to conduct discovery on these 

jurisdictional facts, at least where the facts, for which discovery is sought, are peculiarly within 

the knowledge of the opposing party." Id. 

Plaintiffs assert the following five bases for federal subject-matter jurisdiction: (1) federal 

question jurisdiction under 28 U.S.C. § 1331; (2) diversity jurisdiction under 28 U.S.C. § 1332; 

(3) class action jurisdiction under 28 U.S.C. § 1332; (4) jurisdiction under RICO, 18 U.S.C. 

§ 1965; and (5) jurisdiction under the Federal Consumer Financial Law, 12 U.S.C. § 5481. (Doc. 

85 at 28.) Plaintiffs assert federal-question jurisdiction on the basis of claims arising under the 

Consumer Financial Protection Act of 2010 ("CFPA"), 12 U.S.C. §§ 553 l(a) and 5536(a), the 

Federal Trade Commission Act ("FTCA"), 15 U.S.C. § 45, and the Electronic Funds Transfer 

Act ("EFTA"), 15 U.S.C. § 1693k(l). They also assert a civil RICO claim pursuant to 18 U.S.C. 

§ 1962(c). 

The Tribal Defendants seek dismissal under Rule 12(b)(l) asserting that: (1) the action is 

barred by tribal sovereign immunity, and (2) the Plaintiffs lack Article III standing. Plaintiffs 

argue that tribal immunity and subject-matter jurisdiction are distinct concepts. They also asse1i 

that they have Article III standing. 
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A. Tribal Sovereign Immunity 

The first issue is whether tribal sovereign immunity is a jurisdictional question at all. 

Plaintiffs assert that Michigan v. Bay Mills Indian Community, 134 S. Ct. 2024 (2014), stands for 

the proposition that tribal immunity and federal subject-matter jurisdiction are entirely separate 

concepts. The court disagrees. In Bay Mills, the Supreme Court observed that no provision of 

the Indian Gaming Regulatory Act, 25 U.S.C. § 2701 et seq., limited the grant of jurisdiction 

under the general federal-question statute, 28 U.S.C. § 1331. Bay Mills, 134 S. Ct. at 2029 n.2. 

But that observation related to the initial question of whether federal-question jurisdiction 

existed, not the subsequent question of whether tribal sovereign immunity might destroy subject-

matter jurisdiction. See Ninigret Dev. Corp. v. Narragansett Indian Wetuomuck Haus. Auth., 

207 F.3d 21, 28 (1st Cir. 2000) (noting that a federal court can address tribal sovereign immunity 

only after it confirms that subject-matter jurisdiction exists). 

Courts in the Second Circuit have held that Rule 12(b )(1) is a proper vehicle for invoking 

tribal sovereign immunity. See Garcia v. Akwesasne Haus. Auth., 268 F.3d 76, 84 (2d Cir. 2001) 

(analyzing tribal sovereign immunity as an issue of subject-matter jurisdiction); City of New York 

v. Golden Feather Smoke Shop, Inc., No. 08-CV-3966(CBA), 2009 WL 705815, at *2 (E.D.N.Y. 

Mar. 16, 2009) ('"[A] motion to dismiss based on tribal immunity is appropriately examined 

under Fed. R. Civ. P. 12(b)(l).'" (quoting Bassett v. Mashantucket Pequot Museum & Research 

Ctr. Inc., 221 F. Supp. 2d 271, 276 (D. Conn. 2002))). Decisions from outside the Second 

Circuit-some post-dating Bay Mills-are in accord.6 The court therefore analyzes the Tribal 

Defendants' sovereign-immunity claim in the Rule 12(b)(l) context. 

6 See Pistor v. Garcia, 791F.3d1104, 1111 (9th Cir. 2015) (tribal sovereign immunity is 
"quasi-jurisdictional" and may be decided under Rule 12(b )(1 )); Fort Yates Pub. Sch. Dist. No. 4 
v. Murphy ex rel. C.MB., 786 F.3d 662, 670 (8th Cir. 2015) ("Tribal sovereign immunity is a 
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"Indian tribes are domestic dependent nations that exercise inherent sovereign authority." 

Bay Mills, 134 S. Ct. at 2030 (internal quotation marks omitted). "Among the core aspects of 

sovereignty that tribes possess ... is the 'common-law immunity from suit traditionally enjoyed 

by sovereign powers.'" Id. (quoting Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978)). 

Tribal immunity applies to suits brought by States as well as those brought by individuals. Id. 

at 2031. Tribal immunity also applies "for suits arising from a tribe's commercial activities, 

even when they take place off Indian lands." Id. (citing Kiowa Tribe of Okla. v. Mfg. Techs., 

Inc., 523 U.S. 751 (1998)).7 Generally, a plaintiff"cannot circumvent tribal immunity by merely 

naming officers or employees of the Tribe when the complaint concerns actions taken in 

defendants' official or representative capacities and the complaint does not allege they acted 

outside the scope of their authority." Chayoon v. Chao, 355 F.3d 141, 143 (2d Cir. 2004) (per 

curiam). 

The answer to the Tribal Defendants' sovereign-immunity claim stems from an exception 

to the general rule stated in Chayoon. As individuals sued for injunctive and declaratory relief in 

their official capacity, the Tribal Defendants are subject to suit by analogy to Ex Parte Young. 

'jurisdictional threshold matter.'" (quoting Harmon Indus., Inc. v. Browner, 191 F .3d 894, 903 
(8th Cir. 1999))); Furry v. Miccosukee Tribe of Indians of Fla., 685 F.3d 1224, 1228 (11th Cir. 
2012) ("Tribal sovereign immunity is a jurisdictional issue."); Memphis Biofitels, LLC v. 
Chickasaw Nation Indus., Inc., 585 F.3d 917, 920 (6th Cir. 2009) (dismissal for lack of 
jurisdiction proper if entity enjoyed tribal sovereign immunity); Ninigret Dev. Corp. v. 
Narragansett Indian Wetuomuck Haus. Auth., 207 F .3d 21, 28 (1st Cir. 2000) ("[T]ribal 
sovereign immunity is jurisdictional in nature .... "). 

7 Four dissenting Justices in Bay Mills opined that Kiowa was wrongly decided and has 
led to "inequities" and "mounting consequences." Bay Mills, 134 S. Ct. at 2045-46 (Thomas, J., 
dissenting). Notably, the dissenters gave one example of particular interest in this case, stating: 
"payday lenders (companies that lend consumers short-term advances on paychecks at interest 
rates that can reach upwards of 1,000 percent per annum) often anange to share fees or profits 
with tribes so they can use tribal immunity as a shield for conduct of questionable legality." Id. 
at 2052. 

8 

SPA-8
Case 16-2019, Document 101, 09/30/2016, 1874826, Page82 of 154



The Supreme Court has recognized the application of the doctrine to tribe members. See Bay 

Mills, 134 S. Ct. at 2035 (under analogy to Ex Parte Young, tribal immunity does not bar suit 

"for injunctive relief against individuals, including tribal officers, responsible for unlawful 

conduct"); Santa Clara Pueblo, 436 U.S. at 59. 

The Second Circuit in Garcia noted two important "qualifications" limiting a plaintiffs 

ability to obtain injunctive relief when she invokes the Ex Parte Young-type exception. First, 

any law under which a plaintiff seeks injunctive relief "must apply substantively" to the tribe. 

Garcia, 268 F.3d at 88. An example of a circumstance in which a law does not "apply 

substantively" to a tribe is when the law specifically exempts "an Indian tribe" from its 

prohibitions. See id. (citing 42 U.S.C. § 2000e(b)). Second, a plaintiff"must have a private 

cause of action to enforce the substantive rnle." Id. The Tribal Defendants assert that Plaintiffs' 

federal claims fail on both counts. However, the court does not read the "qualifications" 

articulated in Garcia as components of the jurisdictional analysis. The court treats the Tribal 

Defendants' arguments on these points as necessary below.8 

The Tribal Defendants argue that Plaintiffs seek more than prospective injunctive or 

declaratory relief, and actually seek money damages from the Tribal Defendants-a remedy not 

available under the Ex Parte Young-type exception. (See Doc. 66 at 19 n.5.) The FAC does 

indeed asse1i (apparently without excepting the Tribal Defendants) that "funds should be 

returned to the people who fell victim to Defendants' illegal scheme"; and further requests an 

"[ e ]quitable surcharge seeking return of all interest charged above a reasonable rate and any 

financial charges associated with the loan" and also "[a] constrnctive trnst over funds obtained 

8 Similarly, the court addresses below the Tribal Defendants' assertion that Plaintiffs' 
EFTA claim is time-barred, as well as Defendants' argument that RICO's civil remedies 
provision does not authorize equitable relief. 
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illegally." (Doc. 18 at 42-43.) The court concludes that, to the extent the FAC seeks money 

damages against the Tribal Defendants, that relief is unavailable. 9 

Finally, the Tiibal Defendants assert that the Ex Parte Young-type exception applies only 

to violations of federal law, and that as a result all of Plaintiffs' state-law claims fail. (Doc. 66 

at 23.) Ex Parte Young is itself "inapplicable in a suit against state officials on the basis of state 

law." Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 106 (1984). Thus under the Ex 

Parte Young doctrine, "a federal court's grant of injunctive relief against a state official may not 

be based on violations of state law." Dube v. State Univ. of NY., 900 F.2d 587, 595 (2d Cir. 

1990) (citing Pennhurst, 465 U.S. at 106). Extending that reasoning to tribal cases, the court in 

Frazier v. Turning Stone Casino held that Ex Parte Young "only allows an official acting in his 

official capacity to be sued in a federal forum to enjoin conduct that violates federal law." 

254 F. Supp. 2d 295, 310 (N.D.N.Y. 2003) (emphasis added). 

Frazier might have been persuasive authority prior to the Supreme Court's decision in 

Bay Mills. But in Bay Mills the Supreme Court stated that, if a tribe were to set up an off-

reservation casino, the state "could bring suit against tribal officials or employees (rather than the 

Tribe itself) seeking an injunction for, say, gambling without a license." 134 S. Ct. at 2035. 

That is because "a State, on its own lands, has many other powers over tribal gaming that it does 

not possess (absent consent) in Indian territory," and because, when not on Indian lands, tribal 

officials "are subject to any generally applicable state law." Id. at 2034. Thus, as other courts 

have recognized, Bay Mills establishes that "tribal officials may be subject to suit in federal court 

9 As a practical matter, Plaintiffs claim that only a tiny percentage of the revenues 
generated by Plain Green remain with the Tribe. The tenn sheet outlining the discussion of 
revenues allocates 5% to the Tribe. The rest goes to Think Finance and other non-tiibal 
companies. (Doc. 18-1.) 
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for violations of state law under the fiction of Ex Parte Young when their conduct occurs outside 

oflndian lands." Alabama v. PC! Gaming Auth., 801F.3d1278, 1290 (I Ith Cir. 2015). 10 

Plaintiffs assert that "the activities of the Plain Green enterprise occmTed outside the 

reservation." (Doc. 85 at 32.) The Tribal Defendants disagree (at least in paii), maintaining that 

the loan agreements at issue were formed on the Tribe's reservation. (Doc. 66 at 32.) In support 

of that argument, the Tribal Defendants cite 2 Williston on Contracts§ 6:62 (4th ed.): "[I]f the 

acceptance is not made simultaneously with the offer, and is made in a different place, ... the 

place of the contract is the place where the last act necessary to the completion of the contract is 

done .... " The Tribal Defendants then rely on the following assertion in Joel Rosette's 

affidavit: "The act triggering the release of a loan to a borrower is Plain Green's final 

assessment of the consumer's loan application. Plain Green undertakes this final determination 

from its office," which is on the Tribe's Reservation. (Doc. 66-1ifil6, 9.) 

The Tribal Defendants do not explain why the "final assessment" of a consumer's loan 

application is an "acceptance" in the language of contract-formation. In any case, even if the 

contract was formed on the Tribe's reservation, a substantial part of the events giving rise to 

Plaintiffs' claims occurred outside the reservation. 11 The Second Circuit made a similar 

observation in Otoe-Missouria Tribe of Indians v. New York State Department of Financial 

Services, concluding that the plaintiff-tribes in that case (which were also involved in making 

short-term internet loans) had "provided insufficient evidence to establish that they are likely to 

10 Even prior to Bay Mills, the Supreme Comi had held that sovereign immunity did not 
prevent suit to enjoin off-reservation violations of state law by individual tribe members. 
Puyallup Tribe, Inc. v. Dep 't of Game of State of Wash., 433 U.S. 165, 171 (1977). 

11 The court reaches the same conclusion in its analysis of the venue issue, infra. 

11 

SPA-11
Case 16-2019, Document 101, 09/30/2016, 1874826, Page85 of 154



succeed in showing that the internet loans should be treated as on-reservation activity." 769 F.3d 

105, 115 (2d Cir. 2014). 

As the court observed in Otoe-Missouria: 

Much of the commercial activity at issue takes place in New York. That is where 
the bon-ower is located; the borrower seeks the loan without ever leaving the state, 
and certainly without traveling to the reservation. Even if we concluded that the 
loan is made where it is approved, the transaction ... involves the collection as 
well as the extension of credit, and that collection clearly takes place in New 
York. The loan agreements permit the lenders to reach into the bon-owers' 
accounts, most or all of them presumably located in New York .... 

Id. Here, the circumstances are similar and the Tribal Defendants have presented no more 

evidence than the tribes in Otoe-Missouria. Thus, at least for the purposes of the motions to 

dismiss, the result predicted in that case is the same in this one: the relevant conduct occun-ed 

outside oflndian lands. The Tribal Defendants may thus be subject to suit under the Ex Parte 

Young analogy. 

Finally, the Tribal Defendants assert that nothing in Bay Mills authorizes suits by private 

citizens based on violations of state law. (Doc. 92 at 16.) It is true that Plaintiffs in this case are 

private citizens, whereas in Bay Mills and PC! Gaming the plaintiffs were States. But Bay Mills 

does not explicitly limit the application of the Ex Parte Young analogy to suits brought by States. 

In fact, the Court stated that, "[u]nless federal law provides differently, Indians going beyond 

reservation boundaries are subject to any generally applicable state law." Bay Mills, 134 S. Ct. 

at 2035 (internal quotation marks omitted; emphasis added). That plain language includes state 

laws that may be enforced by private citizens. See Am. Indian Law Deskbook § 7:4 (noting that 
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tribal officer-capacity suits under Bay Mills are a "potential remedy for states and other parties" 

(emphasis added)). 12 

Ultimately, tribal sovereign immunity may limit the shape and nature of the relief against 

the Tribal Defendants, but it is not a complete bar to a lawsuit against them. 

B. Standing 

The Tribal Defendants, joined by the Think Defendants and TCV, contend that Plaintiffs 

lack standing because they have not yet incun-ed injury or damages and because they do not seek 

redress for injuries they have sustained personally. (Doc 66 at 24-27.) 13 Plaintiffs respond that 

they continue to owe money on unlawful loans and suffer reputational harm through credit 

reporting of non-payment. The court agrees with Plaintiffs that the F AC contains sufficient 

allegations to support individualized standing for each Plaintiff. There is little dispute that both 

hon-owed money on terms which would violate Vermont's usury laws. (See Doc. 91 at 12, 

Arnicus brief filed by the Office of the Vermont Attorney General.) Whether Plain Green is 

subject to these laws is in dispute, but Plaintiffs' status as people alleging injury through 

violations of state law is not. 

Defendants' arguments that no injury is sustained because a person has an outstanding 

loan balance which has not been reduced to judgment or otherwise affected her interests is 

contrary to the allegations of the F AC, which the comi accepts as true at this stage of the case. 

The specific relief sought by Plaintiffs demonstrates their direct, personal stake in the dispute. 

They seek declaratory relief under statutes including the Ve1mont Consumer Fraud Act. Such 

12 These conclusions make it unnecessary to consider the Ve1mont Attorney General's 
argument (Doc. 91 at 4) that Plain Green is not a tribal entity or an "arm of the Tribe" to which 
tribal immunity might apply in the first place. 

13 The Think Defendants and TCV incorporate the Tribal Defendants' standing argument. 
(Doc. 65 at 20; Doc. 76 at 26.) 
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relief could relieve them of any future repayment obligation. They seek repayment of any 

interest collected above a legal rate. And they seek an injunction shielding them from future 

collection efforts. (Doc. 18 at 43.) As these claims make clear, Plaintiffs' interest in the subject 

matter of this lawsuit and the clear potential for relief in their individual cases confers standing 

for purposes of Article III. 

II. Personal Jurisdiction 

The next step is to consider Rule 12(b )(2): whether the court has personal jurisdiction 

over each of the Defendants. The Tribal Defendants, Mr. Rees, Sequoia, and TCV all asse1i that 

the court lacks personal jurisdiction over them. (Doc. 66 at 32; Doc. 67-2 at 16; Doc. 77-1 at 4; 

Doc. 76 at 14.) As with the subject-matter jurisdiction issues, the personal-jurisdiction issues 

require some relatively extensive analysis. 

"On a motion to dismiss for lack of personal jurisdiction, the plaintiff bears the burden of 

showing that the court has jurisdiction over the defendants." Dodge v. Manchester Police Dep 't, 

No. 5:13-CV-228, 2014 WL 4825632, at *4 (D. Vt. Sept. 25, 2014). "In the absence of 

jurisdictional discovery, the court presumes the trnth of the complaint's allegations and constrnes 

the complaint in the light most favorable to the plaintiff." Id. "A plaintiff must make a prima 

facie showing of jurisdiction." Id. 

Personal jurisdiction may be either general or specific in nature. Plaintiffs do not contend 

that any of the defendants has a presence in Vermont which would support general jurisdiction 

for all purposes. They argue that the specific acts alleged in the F AC give rise to personal 

jurisdiction for purposes of claims arising out of those acts. 

The exercise of personal jurisdiction over non-resident defendants raises issues of due 

process because of the potential unfairness of compelling these parties to defend actions in 
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distant jurisdictions. The Due Process Clause of the Fourteenth Amendment limits the asse1iion 

of personal jurisdiction in diversity cases. In federal question cases, similar protection is 

afforded by the Due Process Clause of the Fifth Amendment. Omni Capital Int'l, Ltd. v. Rudolf 

Woljf & Co., 484 U.S. 97, 104 (1987). 

Within the strncture of the Federal Rules of Civil Procedure, the permissible scope of 

effective service is co-extensive with the limits of personal jurisdiction. As amended in 1993, 

Fed. R. Civ. P. 4(k) provides for service and therefore the exercise of personal jurisdiction over 

persons subject to the jurisdiction of state comis of general jurisdiction and "when authorized by 

a federal statute." A variety of federal statutes, including the RICO statute, provide for 

nationwide service of process. See 18 U.S.C. § 1965. The extension of personal jurisdiction in 

these federal question cases remains subject to the constitutional limits of due process. 

With this background in mind, the questions the court must answer in resolving the 

personal jurisdiction issues in this case are: 

1. Would Defendants be subject to personal jurisdiction in the courts of general 

jurisdiction in Vermont under principles of due process expressed in International Shoe Co. v. 

Washington, 326 U.S. 310 (1945)? 

2. Alternatively, does the provision for nationwide service of process in the RICO statute 

support the court's exercise of personal jurisdiction over Defendants? 

3. Does the exercise of the jurisdiction over the state-law claims fall within the doctrine 

of pendent personal jurisdiction? 

A. Officials of Plain Green-the Tribal Defendants 

Plaintiffs have sued three tribal members who play impmiant roles in Plain Green. These 

are Mr. Rosette, the chief executive officer, and Ted Whitford and Tim Mclnerney, two board 
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members. All three are residents of Montana. They serve as proxies in this case for Plain Green, 

and suit is filed against them in their official capacity to avoid the defense of tribal sovereign 

immunity. See supra; see also Bay Mills, 134 S. Ct. at 2035 (recognizing the application of Ex 

Parte Young to suits against tribal leaders). 

The F AC alleges that Mr. Rosette is "responsible for all operations of Plain Green." 

(Doc. 18 if 6.) As CEO, he "is responsible for and can stop the illegal activity desciibed in this 

Complaint." (Id.) Mr. Whitford and Mr. Mclnemey are board members. The F AC alleges that 

the board of directors "has the power to fire the CEO of Plain Green and appoint a new CEO 

who will comply with the law." (Id. iii! 7, 8.) 

Personal juiisdiction over state or tiibal officials in an Ex Parte Young case raises special 

issues in "minimum contacts" analysis. Is the court consideiing the contacts between Vermont 

and the individuals, or the contacts between the state and Tribe and Vermont? See Tracy 0. 

Appleton, Note, The Line Between Liberty and Union: Exercising Personal Jurisdiction Over 

Officials From Other States, 107 Colum. L. Rev. 1944 (Dec. 2007). The lower courts have 

differed on this issue, and it has not been resolved by the Supreme Court. See Leroy v. Great W 

United Corp., 443 U.S. 173, 180-81 (1979) (by-passing issue in order to resolve case on non

constitutional grounds). 

One line of authoiity looks to contacts between the forum and the defendant state or tiibe. 

In Great Western United Corp. v. Kidwell, the Fifth Circuit held that specific jurisdiction existed 

in Texas over an Idaho official because of the effects ofldaho regulations on business conducted 

in Texas. 577 F.2d 1256, 1267-68 (5th Cir. 1978), rev'd on other grounds sub nom., Leroy v. 

Great W United Corp., 443 U.S. 173 (1979); see also Ass 'nfor Molecular Pathology v. U.S. 

Patent and Trademark Office, 669 F. Supp. 2d 365 (S.D.N.Y. 2009), afj"d in part, rev 'din part, 
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653 F.3d 1329 (Fed. Cir. 2011) (holding that state university officials in Utah were subject to suit 

in New York due to the actions of a university foundation in seeking to enforce patents in the 

forum state). In these cases, whether an individual official had personal contact with the forum 

state was not necessary to a determination that the court had jurisdiction. Personal jurisdiction 

for officials sued in a representative capacity arose from the conduct of their state or agency. 

The Second Circuit considered these issues in Grand River Enterprises Six Nations, Ltd. 

v. Pryor, 425 F.3d 158 (2d Cir. 2005), cert. denied, 549 U.S. 951 (2006). In Pryor, parties 

challenging the action of 30 state attorneys general in reaching a master settlement in the 

nationwide cigarette litigation of the 1990s filed suit in New York. The Second Circuit held that 

personal jurisdiction over state officials was present as a result of the trips they or their 

representatives made to New York City to negotiate the settlement. The decision followed 

traditional "minimum contacts" analysis in predicating personal jurisdiction on physical presence 

of the named defendants within the forum state. Had the master settlement agreement been 

negotiated in Chicago, the federal courts in New York State would have had no basis for 

jurisdiction over the state attorneys general from other states. Although the effects of the master 

settlement agreement would still have been felt in New York State (and every other state which 

joined in the settlement), personal jurisdiction over state officials would not be present except as 

a result of the contacts of individuals with the forum state. 

Plaintiffs make no claim that the Tribal Defendants ever visited Vermont or 

communicated with anyone in Vermont. Instead, they rely on Plain Green's contacts with 

Ve1mont. They allege that Plain Green operated a website which advertised loans across the 

United States, including Vermont. Once Plaintiffs replied to the advertisement from their homes 

in Vermont, Plain Green sent them a series of emails and a loan application. Following approval 
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of the loan, Plain Green transfen-ed the loan principal to their bank accounts in Vermont. These 

frequent contacts would have been sufficient to subject Plain Green to personal jurisdiction in 

Vermont at least for causes of action, like this one, which arise out of the particular contacts and 

resulting loan transaction. See Chloe v. Queen Bee of Beverly Hills, LLC, 616 F.3d 158 (2d Cir. 

2010) (internet sales of handbags from California to New York residents satisfies minimum 

contacts requirements); Blue Compass Corp. v. Polish Masters of Am., 777 F. Supp. 4, 5 (D. Vt. 

1991) (California defendant who adve1iised his business in at least one national magazine and 

obtained one Vermont customer had sufficient contacts with Vermont to support personal 

jurisdiction). 

But Plain Green's contacts with Vermont are not vicariously attributed to its officials any 

more than directors of a corporation are subject to suit personally in any forum where the actions 

of the corporation satisfy the minimum contacts test. See Dumont v. Corr. Corp. of Am., No. 

2:14-cv-209, 2015 WL 3791407, at *5 (D. Vt. June 17, 2015) (citing cases). In following Pryor, 

the court rules that the absence of contacts between Vermont and the Tribal Defendants means 

that these Defendants would not be subject to suit in a Vermont state court of general 

jurisdiction. The first of the two potential bases for personal jurisdiction is not present. 

The court turns now to the question of whether the grant of nationwide service within the 

RICO statute provides a second basis for personal jurisdiction. Section 1965(a) of Title 18 

provides for suit in any district court in which a defendant "resides, is found, has an agent, or 

transacts his affairs." Section 1965(b) permits a suit for civil remedies to be filed in "any district 

court of the United States in which it is shown that ends of justice require that other parties 

residing in any other district be brought before the court .... " 
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The Second Circuit has never interpreted these provisions to provide for nationwide 

personal jurisdiction over any defendant named in a RICO complaint. In PT United Can Co. 

Ltd. v. Crown Cork & Seal Co., Inc., 138 F.3d 65 (2d Cir. 1998), the court held that§ 1965(a) by 

its express te1ms required traditional "minimum contacts" within the forum state for at least one 

defendant. Section 1965(b) permits other defendants to be brought in from distant jurisdictions 

upon a showing of necessity despite the absence of minimum contacts. "There is no impediment 

to prosecution of a civil RICO action in a court foreign to some defendants if it is necessary, but 

the first preference, as set fo1ih in§ 1965(a), is to bring the action where suits are normally 

expected to be brought." PT United, 138 F.3d at 71-72. This restrictive reading has withstood 

the test of time, and is still the law in this Circuit. See Pincione v. D 'Alfonso, 506 Fed. App'x 22 

(2d Cir. 2012). 

In the context of this case,§ 1965(a) and (b) require that at least one Defendant meet the 

minimum contacts test before parties not otherwise subject to suit in Vermont can be sued here. 

None of the three Tribal Defendants meet "minimum contacts" tests in Vermont. Unless the 

presence of other defendants triggers the "ends of justice" provision of§ 1965(b ), the absence of 

contact between the Tribal Defendants and Vermont places them outside the scope of the 

nationwide jurisdiction permitted under certain circumstances by the RICO statute. 

B. Kenneth Rees and the Think Defendants 

Plaintiffs allege that Mr. Rees and the companies which he controls performed the actual 

work of Plain Green, including making the loans provided to Plaintiffs. Assuming this to be true 

for purposes of the motions to dismiss, the role of Rees and the Think Defendants in providing 

the leadership, underwriting, marketing, and servicing for the Plain Green loans subjects them to 

personal jurisdiction. They cannot avoid personal jurisdiction for these actions by acting in the 
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name of Plain Green. If, as Plaintiffs allege, these Defendants were the critical actors in making 

loans on illegal tenns to Ve1mont residents, then they are subject to personal jurisdiction for 

claims arising out of the acts they performed. 

The use of the internet is an important factor in analyzing the minimum contacts test for 

Rees and the Think Defendants. Although Mr. Rees has visited Vennont rarely and never for 

reasons related to Plain Green, (see Doc. 67-1 if 9), the Think Defendants have entered the 

Vermont marketplace by creating a website which is accessible to any Vermont consumer with 

an internet connection. The Second Circuit has recognized that this degree of "interactivity"

the direct connection between an internet business located at a great remove from the forum state 

and its customers within the forum state-is a factor which supports a finding of minimum 

contacts. See Best Van Lines, Inc. v. Walker, 490 F.3d 239, 252 (2d Cir. 2007) (citing Zippo 

Mfg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119 (W.D. Pa. 1997)). 

Turning to the specific allegations, the F AC alleges that Mr. Rees "personally designed 

and directed the business activity described in the Complaint." (Doc. 18 if 10.) After federal 

regulators shut down his former business known as ThinkCash, Inc., Mr. Rees renamed the 

business Think Finance, Inc. With a new identity in hand, he approached the Tribe and offered 

to "provide everything the Tribe needed to run a successful payday loan enterprise if the Tribe 

would let them use the concept of tribal immunity to stymie state and federal regulators." (Id. 

if 23.) The Tribe created Plain Green in order to join with Mr. Rees and Think Finance in the 

payday lending business. (Doc. 18-1 (Term Sheet for Think Finance-Chippewa Cree 

Transaction).) 

The F AC charges Rees and the Think Defendants with using their control over Plain 

Green to violate state and federal law. These include seeking to avoid state usury limits; 
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blocking access to infonnation about b01rowers' accounts; and misrepresenting the nature of the 

Plain Green loans to credit reporting agencies. (Doc. 18 iii! 32-35.) In Plaintiffs' words, 

"[ d]efendants Rees and Think Finance intentionally and willfully dominated and still dominate 

the operations of Plain Green. Other than the sovereignty that they attempted to purchase, Rees 

and Think Finance provided everything that the enterprise needed to operate." (Id. if 80.) 

These allegations are neither conclusory nor implausible. They are factually detailed-at 

least as detailed as is possible without the advantages of discovery. They include a description 

of a similar business venture involving Mr. Rees and the First Bank of Delaware which was 

dissolved following an FDIC enforcement action and consent decree concerning similar 

practices. (Id. iii! 38-40.) They are consistent with similar allegations in a case brought by the 

Pennsylvania Attorney General's office against Think Finance, Inc. and other parties in the 

Eastern District of Pennsylvania. See Pennsylvania v. Think Finance, Inc., No. 14-cv-7139, 2016 

WL 183289 (E.D. Pa. Jan. 14, 2016). 

The critical issue for a determination of the court's personal jurisdiction over Rees and 

the Think Defendants is whether their activities satisfy the minimum contacts test. Defendants 

assert that Mr. Rees has had few personal contacts with Vermont, owns no property in the state, 

and has not visited since 1999 and then for non-business reasons. But a personal, physical 

presence in the state is not required to satisfy the minimum contacts test. Plaintiffs allege that 

Mr. Rees and the companies which he controls developed a nationwide, illegal lending scheme 

which resulted in predatory loans to Vermont residents. According to the F AC, the actions he 

took in other states led to predictable results in Vermont and other states where borrowers 

responded to the website and took out loans. This is typical of jurisdiction based on "minimum 

contacts" arising from activities in one state which is directed into others. See Calder v. Jones, 
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465 U.S. 783 (1984) (employees of a national publication subject to personal jurisdiction for 

libel claim in the forum where the results of targeted intentional conduct were felt). 

The same analysis applies to the Think Defendants. According to the F AC, all of these 

companies joined in developing, marketing, and operating the loan operation. As designed by 

Mr. Rees and as executed by his companies, the loans were made over the internet to residents of 

many states, including Ve1mont. They were marketed through Plain Green in order to skirt state 

consumer protections. The affiliated corporations which provided specific services such as 

marketing and underwriting expected their efforts to result in loans made in states including 

Vermont. The misconduct alleged by Plaintiffs is entirely intentional and directed into Vermont 

(as well as many other states). That Rees and the Think Defendants might have to respond in 

court to defend their practices in a state like Vermont where they enabled Plain Green to lend 

money is hardly surprising or unfair. 

The court concludes that Plaintiffs have made plausible allegations sufficient to support a 

determination of minimum contacts for purposes of personal jurisdiction for the specific claims 

made in this case against Rees and the Think Defendants. As the comi's discussion indicates, 

they could have been sued on these claims in the Vermont state courts on the basis of their 

actions in developing the payday loan which they operated through Plain Green and which they 

directed into Vermont. Such conduct satisfies both the minimum contacts test and the related 

requirement of due process that the exercise of personal jurisdiction meet general standards of 

fairness. 

C. Sequoia Capital and Technology Crossover Ventures 

The court has an insufficient basis for making a ruling about minimum contacts and due 

process requirements with respect to Sequoia and TCV because Plaintiffs allege very little about 
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their respective roles in the Plain Green operation. As the following discussion of personal 

jurisdiction under RICO makes clear, however, they are potentially subject to suit as additional 

defendants subject to the court's jurisdiction in the interests of justice. See 18 U.S.C. § 1965(b). 

The court returns to the question of personal jurisdiction over Sequoia and TCV in the course of 

its RICO analysis below. 

D. Nationwide Jurisdiction Under RICO 

Because the comi has determined that Rees and the Think Defendants are subject to 

personal jurisdiction, it returns to the question of whether 18 U.S.C. § 1965(b) permits the Tribal 

Defendants to be sued in Vermont. The Second Circuit has interpreted § 1965(b) to permit the 

exercise of jurisdiction over parties who do not meet the minimum contacts test so long as at 

least one other defendant meets the test and the exercise of jurisdiction is required by the "ends 

of justice." PT United, 138 F.3d at 71 n.5. The standard is one of necessity and oflast resort. 

"There is no impediment to prosecution of a civil RICO action in a court foreign to some 

defendants if it is necessary, but the first preference, as set forth in§ 1965(a), is to bring the 

action where suits are normally expected to be brought. Congress has expressed a preference in 

§ 1965 to avoid, where possible, haling defendants into far flung fora." Id. at 71-72. 

The court concludes that the ends of justice fairly require jurisdiction in Vermont against 

the Tribal Defendants pursuant to 18 U.S.C. § 1965(b). Several reasons support this conclusion. 

First, the impact of this lawsuit on the Tribal Defendants is modest. There is no claim against 

them for money damages. They are being asked only to cease violating federal and state 

consumer protections. This court has no jurisdiction over Plain Green and understands that 

Plaintiffs seek only injunctive relief against its officials in the fonn of an order requiring them to 

obey state and federal laws that regulate lending in Vermont. 
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Second, it is not clear that there is another forum in which all defendants can be sued 

(except pursuant to § 1965(b )). Only the Tribal Defendants are citizens of Montana. The other 

parties and Mr. Rees are from different states. While the record is not fully developed on this 

point, no party has offered an alternative forum in which personal jurisdiction is present for all 

parties. 

Third, there is nothing inherently unfair or unjust about requiring representatives of a 

lender doing business in Vermont to appear to defend their practices in this state. These 

Defendants are already ably represented by highly qualified counsel. The payday lending 

business gives every indication of being a highly lucrative business which can afford to appear 

through counsel in the states in which it operates. 

Finally, there is the issue of the viability of the RICO claims. "Ends of justice" RICO 

jurisdiction can only be exercised if the allegations state a viable RICO claim. See 7 W 57th St. 

Realty Co., LLC v. Citigroup, Inc., No. 13 Civ. 981(PGG), 2015 WL 1514539, at *7 n.2 

(S.D.N.Y. Mar. 31, 2015) (citing cases). For the reasons discussed in detail below, the court 

concludes that the F AC states viable RICO claims against the Tribal Defendants. This case 

qualifies as one in which 18 U.S.C. § 1965(b) extends the personal jurisdiction of the federal 

court to RICO claims against the Tribal Defendants, who would not otherwise be subject to suit 

in Vermont. Once the Tribal Defendants are before the court on this basis, the doctrine of 

pendent personal jurisdiction permits the comi to hear the other claims against them which arise 

from state law or federal statutes other than RICO. 

The comi cannot reach the same conclusion as to Sequoia and TCV. For the reasons 

discussed below, the court concludes that the F AC fails to state a viable RICO claim against 

those Defendants. Absent RICO jurisdiction over those Defendants, the court reiterates its 
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observation that there is an insufficient basis for making a ruling about minimum contacts and 

due process requirements with respect to them because Plaintiffs allege very little about their 

respective roles in the Plain Green operation. The court, will, however, exercise its discretion to 

permit discovery on the question of personal jurisdiction over Sequoia and TCV. See Dorchester 

Fin. Sec., Inc. v. Banco BRJ, S.A., 722 F.3d 81, 84 (2d Cir. 2013) (per curiam) (court may permit 

discovery in aid of Rule 12(b )(2) motion). 

III. Arbitration and Arbitrability 

The court comes now to the question raised by all Defendants: does this dispute belong in 

arbitration instead of in court? Each Defendant asserts that the dispute must go to arbitration. 

(Doc. 64 at 2; Doc. 66 at 27-31; Doc. 67-2 at 23; Doc. 77-1at8-10; Doc. 76 at 26-30.) 

Plaintiffs maintain that the purported arbitration agreement is unenforceable as, among other 

things, "unconscionable" and "fraudulent." (See Doc. 85 at 48-78.) 

Neither Plaintiff made use of the "opt out" provision during the first 60 days following 

receipt of her loan. Both seek to apply state and federal consumer loan protections to this case. 

Neither wishes to go to arbitration. And both seek to serve as class representatives. For these 

reasons, the first issue for the court is to determine whether Plaintiffs are bound by the arbitration 

clause and the related choice-of-law clause. The questions which must be answered are: 

1. What law governs the issue of arbitrability? 

2. Does tribal law govern the enforceability of the arbitration clause with respect to 

issues of unconscionability? 

3. Can individual borrowers in Vermont who are not nonnally subject to tribal law 

become subject to tribal law through their consent to an arbitration clause? 
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4. Is the tribal law, including its enforcement through the arbitration clause, 

unenforceable on grounds of unconscionability? 

5. Are there other reasons raised by Plaintiffs which prevent enforcement of the 

arbitration clause? 

6. Are all Defendants subject to the arbitration clause? 

The comi begins with the question of the law that governs. 

A. What law governs? 

The parties agree that the Federal Arbitration Act, 9 U.S.C. § 1 et seq., (the "FAA") 

applies to the parties' dispute. This case concerns two transactions in interstate commerce, 

conducted over the internet between a lender located on an Indian reservation in Montana and 

borrowers in Vermont. Section 2 of the FAA provides for the enforceability of arbitration 

clauses which appear in contracts subject to the Act "save upon such grounds as exist at law or in 

equity for the revocation of any contract." This "savings clause" requires the court to tum to 

state law (or possibly tribal law) to resolve claims ofunconscionability and the other grounds for 

avoidance of contracts. Littlejohn v. TimberQuest Park at Magic, LLC, 116 F. Supp. 3d 422, 

430 (D. Vt. 2015) (claims of unconscionability "are matters arising under state substantive law"); 

see also Cap Gemini Ernst & Young, US., L.L.C. v. Nacke!, 346 F.3d 360, 365 (2d Cir. 2003) 

(per curiam) ("[Q]uestions of contractual validity relating to the unconscionability of the 

underlying arbitration agreement must be resolved first, as a matter of state law, before 

compelling arbitration pursuant to the FAA."). 

"[G]enerally, a choice-of-law clause in a contract will apply to disputes about the 

existence or validity of that contract." Motorola Credit Corp. v. Uzan, 388 F.3d 39, 50 (2d Cir. 

2004). In this case, the arbitration agreement includes a provision requiring the application of 

26 

SPA-26
Case 16-2019, Document 101, 09/30/2016, 1874826, Page100 of 154



Chippewa Cree tribal law to any dispute, including disputes over arbitrability. 14 In considering 

whether to follow the Chippewa Cree law as it relates to enforcement of arbitration provisions, 

the court is guided by several considerations. All of these favor the application ofVennont 

law-the law of the forum-instead of tribal law to this limited question. 

The primary obstacle to the adoption by contract of the Chippewa Cree law of arbitration 

is that no court has ever been able to determine what that law is or where it can be found. In a 

series of cases cited by Defendants, other federal trial comts rejected claims that the Chippewa 

Cree law concerning the arbitrability of claims against non-signatories provided a different rule 

of decision than the laws of the forum state because plaintiffs were unable to produce evidence 

of a different rule under tribal law. 15 In those cases, plaintiff-borrowers sought to invoke tribal 

law on a question of arbitrability. They were unable to demonstrate any difference between the 

law of the forum state and tribal law because there was no source of tribal law (with the limited 

14 Both arbitration agreements include the following choice-of-law provision: 

This Agreement and the Agreement to Arbitrate are governed by the Indian 
Commerce Clause of the Constitution of the United States of America and the 
laws of the Chippewa Cree Tribe. We do not have a presence in Montana or any 
other state of the United States of America. Neither this Agreement nor the 
Lender is subject to the laws of any state of the United States. 

(Doc. 13-5 at 52.) 

15 See Gunson v. EMO Harris Bank, NA., 43 F. Supp. 3d 1396, 1400 (S.D. Fla. 2014) 
("Luckily, the Court need not delve into the nuances of ttibal or Delaware law, as Gunson has 
not demonstrated that there is a conflict with Florida law."); Booth v. EMO Harris Bank, NA., 
Civil Action No. 13-5968, 2014 WL 3952945, at *4 n.4 (E.D. Pa. Aug. 11, 2014) ("Plaintiff has 
not alleged that any true conflict exists, and according to [the defendants] no conflict does exist 
because the applicable tribal law allows estoppel."); Graham v. EMO Harris Bank, NA., No. 
3:13cv1460(WWE), 2014 WL 4090548, at *5 (D. Ct. July 16, 2014) ("To the extent that 
plaintiffs maintain that tribal law may apply to this controversy, the Court notes that plaintiffs 
have not demonstrated a conflict with Connecticut law on estoppel. In fact, plaintiffs state that 
they do not take a position on the applicability of any foreign law but only point out that 
defendants have not addressed the issue in their memoranda."). 
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exception of the Booth case in which counsel represented that tribal law allowed for the doctrine 

of estoppel). 

This case is no different. Although Defendants seek to apply the Chippewa Cree law 

concerning arbitration, they cannot direct the court to any specific provisions of that law. In an 

extended footnote, the Tribal Defendants argue that "Chippewa Cree law provides a standard for 

evaluating unconscionability, which may be supplemented by Montana or federal law." (Doc. 92 

at 18 n.13.) Although they refer to the Guns on decision, that is a decision in which the judge 

rejected a similar claim due to a lack of showing of the substance of Chippewa Cree law. 

Gunson v. EMO Harris Bank, NA., 43 F. Supp. 3d 1396, 1400 (S.D. Fla. 2014). 

The Tribal Defendants also cite section 10-3-602 of the Tribal Lending Code which bars 

arbitration clauses which are "oppressive, unconscionable, unfair, or in substantial derogation of 

a Consumer's rights." (Doc. 92-1 at 11.) This section adopts the standards of the American 

Arbitration Association ("AAA") as presumptive proof that an arbitration clause does not violate 

the Lending Code. The rules and standards promulgated by the AAA provide neutral procedures 

which govern the arbitration hearing itself. These standards do not define "unconscionability" or 

otherwise provide rules of decision for when a decision is subject to arbitration. The reference to 

AAA standards provides no insight into the substantive content of the tribal law. 

The denunciation of oppressive and unconscionable arbitration clauses in the tribal 

lending law tells the comi nothing about what those terms might be. Section 10-3-602 of the 

tribal finance code represents a potential starting point. It is an invitation to regulators or tribal 

courts to develop a body oflaw defining the content of "unconscionability." But Defendants 

offer no evidence that such a body oflaw exists. 
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The court intends no disrespect to the tribal law or to the judges of the tribal comis of the 

Tribe. The entry of the Tribe into payday lending appears to be relatively recent. The use and 

enforcement of arbitration provisions under tribal law do not appear to have been a topic which 

the tribal lawmakers had reason to consider in the past. The parties have not directed the court to 

any prior decisions by the tribal courts on the enforcement of agreements to arbitrate. At least on 

the record provided to the court through the parties' memoranda, Chippewa Cree law is almost 

entirely silent on questions of arbitrability of disputes. 

The absence of a body of tribal law means that a reference to tribal law within the 

contract does little to establish the terms of the parties' agreement. If this body oflaw is 

unce1iain or not yet developed, the reference to it fails to add anything to the parties' agreement. 

In the absence of evidence of the content of tribal law, the court reaches two conclusions. The 

first is that it cannot enforce the contractual choice-of-law provision because neither the court 

nor the parties have been able to determine the content of the tribal law. The court cannot adopt 

by reference an unknown body oflaw. 

The second is that the only remaining choice for substantive rules of decision about 

unconscionability and the enforcement of the arbitration clause is Vermont law. There is no 

viable alternative. But additionally, as the brief submitted by the Vermont Attorney General 

makes clear, Ve1mont has a strong interest in the issues of consumer protection raised in this 

case. The two plaintiff-bon-owers are Vermont residents. They entered into the loan agreements 

from their homes in Ve1mont. They seek to vindicate banking rules under Vermont law as well 

as federal law. The choice of Vermont law concerning the potential unconscionability of the 

arbitration clauses is neither surprising nor inherently unfair. 
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B. Who decides whether the claims made in this case are subject to arbitration? 

The parties disagree over whether the court or the arbitrator have the authority to decide 

whether the claims of unlawful lending practices are subject to arbitration. Most commonly, the 

validity of an arbitration agreement is an issue for detennination by the courts. See AT&T 

Techs., Inc. v. Commc'ns Workers of Am., 475 U.S. 643, 649 (1986). Delegation of such 

questions to the arbitrator herself is permitted on the basis of clear and unmistakable evidence 

that the parties have chosen to give such questions to an arbitrator. See Rent-A-Center, W, Inc. 

v. Jackson, 561 U.S. 63, 69 n.1 (2010). In this case, Defendants rely upon language in the 

arbitration agreement which indicates that the question of arbitrability has been delegated to the 

arbitrator. Specifically, they direct the court's attention to the definition of "disputes" subject to 

arbitration which includes the following provision: "A Dispute [subject to arbitration] includes 

... any issue concerning the validity, enforceability or scope of this loan or the Agreement to 

Arbitrate." (Doc. 13-5 at 50.) 

In response, Plaintiffs argue that the delegation clause does not really place the arbitrator 

in charge with respect to issues concerning arbitrability. Disputes concerning any claim for 

class-wide arbitration are reserved to "a court of competent jurisdiction located within the 

Chippewa Cree Tribe, and not by the arbitrator." (Doc. 13-5 at 51.) Since the claim in this case 

is a class-wide claim, the arbitrator is without authority to consider the scope of his or her 

authority as an arbitrator. Plaintiffs also contend that Defendants have failed to provide proof of 

the content of Tribal law concerning arbitration, including the extent of the arbitrator's auth01ity 

to invalidate an arbitration agreement pursuant to § 2 of the FAA. They also point to the 

inherent conflict within the arbitration provisions between the auth01ity of the arbitrator and the 
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broad scope of review and appellate supervision to be exercised by the tribal court over any 

arbitration award. 

The court agrees with Plaintiffs that issues concerning the validity of the arbitration 

clause should be decided by the court for two reasons. 

First, the arbitration clause does not explicitly delegate authority on this subject to the 

arbitrator. Questions related to the arbitrability of class action claims are sent instead to the 

tribal court. More broadly, all decisions by the arbitrator are subject to plenary review by the 

tribal court. The arbitration provisions include a statement-remarkable in the context of 

arbitration law-that "[t]he arbitration award will be suppmied by substantial evidence and must 

be consistent with this Agreement and applicable law or may be set aside by the tribal court upon 

judicial review." (Doc. 13-5 at 51.) 16 This provision removes much of the arbitrator's 

independent authority to make binding determinations on any issue, including legal issues 

concerning the scope of the arbitration agreement. It effectively refers these questions to the 

tribal court which has broad authority to review for legal and factual error. The arbitrations 

conducted pursuant to this agreement more closely resemble bench trials with a right of appellate 

review rather than binding arbitrations. 

Second, Plaintiffs' challenge to the arbitration provision is separate and distinct from 

their attack on the payday loan agreement. The challenge to the payday loan agreement is one of 

illegality. Plaintiffs allege that the exceedingly high interest rates and related loan terms violate 

substantive restrictions on consumer lending imposed at the state and federal levels. The 

challenge to the arbitration clause is different. Plaintiffs allege that the tribal law and the tribal 

16 It is difficult to imagine what this means in practice. It appears to anticipate that a 
record of the proceedings will be kept and the transcript reviewed for evidentiary support of the 
outcome. It also contemplates written findings of fact and conclusions oflaw since a one-line 
award could not be reviewed by the tribal court for consistency with tribal law. 
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court system have been corrupted by large investors from outside the reservation. The claim is 

plausible for purposes of federal pleading standards since Plaintiffs have alleged a variety of 

facts which bring into question the independence and objectivity of the tribal legal system. (The 

court makes no detennination on this issue on a motion to dismiss, but the claim-still unproven 

-is sufficient to support discovery and, potentially, proof of these allegations at trial.) 

This separate attack on the arbitration clause satisfies the majority's test in Rent-A

Center. Plaintiffs have attacked the arbitration clause directly and the delegation clause 

specifically. In paragraph 131 of the F AC, Plaintiffs allege that "[ t ]he delegation provision of 

the Purported Arbitration Agreement is also fraudulent." (Doc. 18 if 131.) Plaintiffs identify the 

right of review in the tribal courts of any decision by the arbitrator as a basis for invalidity 

because Defendants "had the ability to control the Tribe's law and presumably could control 

actions taken by the tribal court. As a result, any review by the tribal court would be nothing 

more than a sham." (Id.) Unlike the attack on the contract as a whole which the Supreme Court 

identified as subject to arbitration in Rent-a-Center, this is a focused claim that the delegation 

clause itself is unconscionable. 

Since Plaintiffs have made a specific attack on the delegation clause as unconscionable, 

the court, not the arbitrator, must determine whether the arbitration clause is valid. It is hard to 

see how the outcome could be different. If Plaintiffs are able to prove that the tribal legal 

system, both with respect to its law and to its judiciary, are subject to improper influence and 

control by Defendants, then delegating the question of arbitrability to the very system under 

attack is unlikely to result in a fair evaluation of Plaintiffs' claim that the tribal justice cannot 

fairly evaluate claims of its own shortcomings. It is an elementary principle of justice that no 

one should serve as the judge in their own cause. Nemo iudex in causa sua. 
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C. Have Plaintiffs identified a sufficient basis for a decision by the court that the 

arbitration award is unconscionable? 

Payday lending over the internet by lenders located on Indian reservations has increased 

sharply in recent years. 17 Arbitration agreements very similar to the one in this case have 

become common. Such agreements typically require arbitration which is governed by tribal law 

and conducted in a manner which permits the tribe to exert influence or control over the 

outcome. Such arbitration agreements commonly require the application of tribal law in a 

manner calculated to defeat state and federal consumer protections. Appellate courts hearing 

these cases have become increasingly candid in refusing to enforce the arbitration clauses 

because these clauses represent an obvious effort to deprive consumers of legal protections from 

unlawful lending and collection practices. 

In Hayes v. Delbert Services Corp., 811F.3d666 (4th Cir. 2016), the Fourth Circuit 

struck down an arbitration clause on facts relatively similar to those in this case. The lender-

Western Sky-was an online lender owned by a member of the Cheyenne River Sioux Tribe. Its 

offices were located on the Cheyenne River Indian Reservation in South Dakota. As in this case, 

Western Sky issued short-term, extremely high interest loans over the internet. Western Sky 

stopped issuing loans following FTC enforcement action and numerous private lawsuits. See 

FTC v. Payday Fin. LLC, 989 F. Supp. 2d 799, 822 (D.S.D. 2013) (disgorgement of profits in the 

amount of $417, 7 40). Before going out of business, Western Sky assigned its loan service and 

collection work to Delbert Services Corp. Delbert sought dismissal of a borrower's action 

17 See Illegal Lending: Facts and Figures (Report by Vermont Attorney General's Office, 
Apr. 23, 2014), at 5, available at 
http:// ago. vermont. gov I assets/files/Consumer/Illegal_ Lending/Illegal %20Lending%20Report%2 
0April%202014.pdf (noting that, increasingly, online lenders claim affiliation with Indian tribes). 

33 

SPA-33
Case 16-2019, Document 101, 09/30/2016, 1874826, Page107 of 154



complaining of illegal loan collection activities by relying upon the arbitration clause in the loan 

agreement. 

In a strongly worded decision, the Fourth Circuit held that an arbitration agreement which 

attempts to preclude a consumer's recourse to federal consumer law protecting borrowers 

rendered the arbitration provision invalid and unenforceable. The offending provision, like the 

arbitration language at issue in this case, stated that the arbitration agreement shall be governed 

by tribal law. The court recognized that the FAA favors arbitration as a legitimate exercise of 

the right to form private contracts. However, said the comt: 

[R]ather than use arbitration as a just and efficient means of dispute resolution, 
Delbert seeks to deploy it to avoid state and federal law and to game the entire 
system. Perhaps in the future companies will craft arbitration agreements on the 
up-and-up and avoid the kind of mess that Delbert is facing here. 

Hayes, 811 F.3d at 676. 

The facts of the Hayes case differ in some respects from this case. Delbert-a debt 

collector-was not located on an Indian reservation or in some other way subject to tribal law. 

The arbitration clause required arbitration by an authorized representative of the tribe subject to 

the borrower's right to select AAA, JAMS, or another arbitration organization to "administer the 

arbitration." Id. at 670. The arbitration clause stated that "no United States state or federal law 

applies to this Agreement." Id. 

The present case is a little different. The arbitration is not merely administered but 

actually conducted by an AAA or JAMS arbitrator at a location convenient for the borrower. 

There is no express disclaimer of all federal law although there is such language with respect to 

state law. But these differences are minor and do not reach the heart of the Hayes decision, 

which is that an arbitration agreement crafted to preclude federal and state consumer protections 

is unenforceable as unconscionable. As in Hayes, the arbitration clause states that it is governed 
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by the Indian Commerce Clause and "the laws of the Chippewa Cree Tribe." (Doc. 13-5 at 52.) 18 

By its express terms, therefore, the arbitration clause authorizes the arbitrator-bound by her 

oath to implement the terms of the parties' contract-to follow a body oflaw which Plaintiffs 

claim does not include basic federal and state protections against predatory loan practices 

because it was drafted in order to avoid such regulation. 

The Western Sky arbitration agreement fared no better before the Seventh Circuit. In 

Jackson v. Payday Financial, LLC, 764 F.3d 765 (7th Cir. 2014), cert. denied, 135 S. Ct. 1894 

(2015), the appellate panel refused to enforce what it te1med an "illusory" arbitration clause 

which required arbitration before a tribal elder or three members of the tribal council with the 

borrower's participation by phone or videoconference. Id. at 768. In sharply critical terms, the 

court held the agreement to be unconscionable both because it referred to arbitration procedures 

on the reservation which did not exist and because it was drafted to ensure partiality. Id. at 779. 

In the present case, the referral to AAA or JAMS arbitration avoids the criticism that the 

arbitration forum does not really exist. But the same fundamental criticism applies. By 

incorporating the tribal financial law and making all arbitrations reviewable by the tribal court on 

both the law and the facts, the defendants have effectively insulated themselves from claims that 

they have violated state and federal lending laws. Those are Plaintiffs' claims, in any event, and 

Plaintiffs are entitled to an opportunity to prove that they are hue. 

IV. Forum Non Conveniens, Venue, and Indispensable Parties 

Having determined that Defendants are properly before the court and that Plaintiffs have 

alleged facts which could render the arbitration clause unenforceable, the court turns to 

18 The reference to the Indian Commerce Clause is an irrelevancy which is repeated in 
many of the tribal lending agreements. That clause is a grant of legislative authority to Congress 
to regulate commerce "with the Indian Tribes." It has nothing to do with the auth01ity of tribes 
to enact their own laws. 
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remaining issues related to the court's authority to hear this case. These are the claims of forum 

non conveniens, venue (Rule 12(b)(3)), and absence of indispensable parties (Rule 12(b)(7)). 

A. Forum Non Conveniens 

The Tribal Defendants argue that, if the court declines to enforce the arbitration 

agreements, the court should enforce the agreements' forum-selection clauses and dismiss the 

case under the doctrine of forum non conveniens. (Doc. 66 at 31 n.20.) Mr. Rees joins in that 

argument. (Doc. 67-2 at 23.) Forum non conveniens allows a court to dismiss a case when "the 

forum chosen by the plaintiff is so completely inappropriate and inconvenient that it is better to 

stop the litigation in the place where brought and let it start all over again somewhere else." 

Grammenos v. Lemos, 457 F.2d 1067, 1074 n.5 (2d Cir. 1972). However, "since the enactment 

of 28 U.S.C. § 1404(a), 'the federal doctrine of forum non conveniens has continuing 

applicability only in cases where the alternative forum is abroad."' Saunders v. Morton, 

269 F.R.D. 387, 400 (D. Vt. 2010) (quoting Am. Dredging Co. v. Miller, 510 U.S. 443, 449 n.2 

(1994)). No party proposes a foreignjurisdiction where this case should be brought; thus forum 

non conveniens does not apply. 

The Tribal Defendants' request is, apparently, that the case be transferred to the District 

of Montana. Transfer "[ f]or the convenience of parties and witnesses" and "in the interest of 

justice" is authorized under 28 U.S.C. § 1404(a), but Defendants raise no real "convenience" 

argument. Their objections to the presence of the case in this district as opposed to some other 

court are either related to personal jurisdiction or arbitrability. The comi has already rejected 

dismissal on these grounds. The comi will not dismiss the case on forum non conveniens 

grounds or transfer the case under § 1404. 
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B. Venue 

Venue in this case is predicated on 18 U.S.C. § 1965 and the general venue statute at 

28 U.S.C. § 1391(b)(2). Either is a sufficient basis for venue in this comi. Section 1965(a) 

authorizes a civil RICO suit to be filed in any district in which the defendant "transacts his 

affairs." Section 1391(b)(2) authorizes venue in any district where "a substantial part of the 

events or omissions giving rise to the claim occurred." Plaintiffs' allegations-that as a result of 

the actions of Rees and the Think Defendants, Plain Green entered into multiple illegal loan 

transactions with Plaintiffs-satisfies either standard. Venue is proper in the District of 

Ve1mont. 

C. Indispensable Parties 

The Tribal Defendants seek dismissal under Rules 12(b )(7) and 19 because Plaintiffs 

have not brought suit against Plain Green or the Tribe itself. They argue that since the F AC 

seeks to declare Plain Green's lending model to be illegal, the lawsuit cannot proceed in the 

absence of Plain Green and the Tribe which formed it. On that theory, since Plain Green and the 

Tribe enjoy sovereign immunity, the claims against the other Defendants must be dismissed. 

Plaintiffs respond that the doctrine of Ex Parte Young permits suit against tribal officials and 

satisfies concerns about the effect of this court's ruling on an absent defendant. 

The short answer to the claim of indispensable party is that the presence of the Tribal 

Defendants in this case satisfies the requirements of Rule 19. The essential purpose of the Ex 

Parte Young doctrine is to pennit suits for injunctive relief against entities such as state agencies 

which would otherwise be subject to sovereign immunity. In the case of tribes, the courts have 

long recognized that tiibal interests may be adjudicated through Ex Parte Young. See Bay Mills, 

supra. The application of Ex Parte Young to suits against tribal officials extends to claims 
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arising under state as well as federal law. See Puyallup Tribe, Inc. v. Dep 't of Game of State of 

Washington, 433 U.S. 165 (1977) (tribal officials subject to suit to enjoin violations of state law). 

V. Plausibility and "Group Pleading" 

The Think Defendants contend that Plaintiffs have failed to allege plausibly that the 

Think Defendants have engaged in unlawful conduct, and that Plaintiffs' "group pleading" 

allegations are insufficient to state a claim against TC Loan Service, TC Decision Sciences, and 

Tailwind Marketing. (Doc. 65 at 2.) Thus, before conside1ing the motions to dismiss in the 

context of individual causes of action, the court considers the plausibility of Plaintiffs' 

allegations under principles expressed in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) 

and Ashcroft v. Iqbal, 556 U.S. 662 (2009). 

Many of the allegations in the case are undisputed. All parties agree that Plaintiffs took 

out a series ofloans from Plain Green at interest rates greatly in excess of the 24% maximum 

allowed by Vermont's usury law. The parties agree that Think Finance, Inc. provided services 

and support which enabled the Tribe to form Plain Green and enter into the internet-lending 

business. (Doc. 18-1.) In exchange for its participation, the Tribe would receive approximately 

5% of cash revenue generated by the loans. (Id.) Plain Green entered into loan agreements with 

borrowers which permitted electronic access to the borrowers' accounts. These allegations are 

entirely plausible since they are undisputed. 

Where the parties disagree most sharply is over the issue of whether Defendants are 

engaged in an illegal business. Defendants view Plain Green as a sovereign entity exempt from 

state usury requirements. There is no limit on interest rates under the law of the Tribe. For 

many years, banks operating in the United States have avoided state usury laws by establishing 

38 

SPA-38
Case 16-2019, Document 101, 09/30/2016, 1874826, Page112 of 154



themselves in states such as South Dakota and Delaware which do not have usury restrictions. 19 

Through the doctrine of federal preemption, banks providing credit card services and other loans 

have avoided the effects of state law. (See Doc. 18 if 38.)20 Defendants seek similar treatment 

for Plain Green through tribal immunity. Whether this argument succeeds presents a mixed 

question of law and fact. Factual issues may include the claim that the tribal lending law and the 

courts that enforce it are corrupt or that the law does not exist in important areas. The principal 

legal issue concerns the conflict of tribal law and Ve1mont consumer protections in the context 

of loans made through the internet. These issues do not raise questions about the plausibility of 

the pleadings. 

A second area where the parties disagree concerns the role of Mr. Rees and the Think 

Defendants in the Plain Green loan business. The F AC alleges that Mr. Rees "personally 

designed and directed the business activity described in this Complaint." (Doc. 18if10.) The 

F AC describes this business activity as an "illegal scheme" and "a new way to prey on 

unsuspecting people." (Id. if 23.) The FAC describes Mr. Rees as the former President and 

CEO (and current Chairman of the Board) of Think Finance and the current CEO of Elevate 

Credit, Inc. He is alleged to maintain a "controlling interest and operational role in Think 

Finance." (Id. if 10.) Plaintiffs allege that Mr. Rees and Think Finance "created the whole [Plain 

Green] enterprise and ran its operation through an assortment of subsidiaries and affiliates like 

Defendants Tailwind Marketing, TC Loan, and TC Decision Sciences." (Id. if 101.) 

19 See Mark Furletti, The Debate Over the National Bank Act and the Preemption of State 
Efforts to Regulate Credit Cards, 77 Temp. L. Rev. 425, 443 (2004) (reporting that in 2003, 
South Dakota, Delaware, and four other states were home to national banks holding 
approximately 70% of all credit card debt in the United States.). 

20 See also Marquette Nat'! Bank of Minneapolis v. First of Omaha Serv. Co1p., 439 U.S. 
299, 313 (1978) (under the National Bank Act, 12 U.S.C. § 85, bank located in Nebraska could 
charge out-of-state credit-card customers the lending rate allowed by Nebraska). 
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Rees and the Think Defendants describe their role in less colorful terms. Mr. Rees 

describes himself as a former Chairman of the Board of Think Finance from September 2005 

until May 2015 and a fmmer President and CEO of TC Loan Service during the same period. 

(Doc. 67-1, Affidavit of Kenneth Rees, iii! 2-3.) He denies having been a majority shareholder 

and as of the date of his affidavit in September 2015, did not have an "operational role" in Think 

Finance. The Think Defendants are described as companies providing services through "the 

usual relationship between a lender and its service providers." (Doc. 65 at 3.) One might recall 

the words of the police officer, "Nothing to see here, folks. Move along." 

Determining which side is right is beyond the scope of a motion to dismiss. But in 

weighing plausibility, the court finds the F AC to be a plausible and coherent account of 

otherwise inexplicable facts. No defendant offers a reason why Think Finance would join with a 

tribe in Montana to fmm an internet lending business except as a means of avoiding financial 

regulation under the flag of sovereign immunity. There may be other reasons, but they do not 

appear on this record. 

The Tribal Defendants offer no reason why their tribe would form an internet lender in 

exchange for a 4.5% share ofrevenue. One plausible reason is that by adopting a tribal lending 

code tailored to the needs of Think Finance and Mr. Rees, they could offer some measure of 

immunity from state regulation. It may be that the adoption of the tribal lending law in 2013 had 

no connection with the confidential "Term Sheet for Think Finance-Chippewa Cree Transaction" 

signed in 2011. Such a proposition appears unlikely since the second paragraph of the term sheet 

calls for the Tribe to "adopt a finance code that is acceptable to all parties and provide for the 

licensing of an arm of the tribe to engage in consumer lending." (Doc. 18-1 at 1.) In short, 

whether Plaintiffs can prove their allegations is a question for another day, but the allegations are 
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specific and plausible in their description of a plan to avoid financial regulation of consumer 

lending. 

The court also finds that the claim of "group pleading" does not require dismissal of the 

case. The F AC contains specific allegations against Tailwind Marketing and TC Decision 

Sciences. Tailwind Marketing provides approved bon-owers for Plain Green. (Doc. 18 if 89.) 

TC Decision Sciences provides "customer service, verification and collections of customer 

accounts" for Plain Green. (Id. if 90.) Both are controlled by Mr. Rees and Think Finance. 

There is no uncertainty about the allegations against these two companies which would support 

dismissal. 

VI. Substantive Claims 

We have arrived, at last, in the world of Rule 12(b)(6). To survive a Rule 12(b)(6) 

motion, a complaint "must contain sufficient factual matter, accepted as true, to 'state a claim to 

relief that is plausible on its face."' Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 570); 

see also Fed. R. Civ. P. 8(a)(2). Dismissal is appropriate when "it is clear from the face of the 

complaint, and matters of which the court may take judicial notice, that the plaintiff's claims are 

ban-ed as a matter oflaw." Conopco, Inc. v. Roll Int 'l, 231 F.3d 82, 86 (2d Cir. 2000). In 

addition to considering the pleadings, the court may refer to "statements or documents 

incorporated into the complaint by reference" and to "documents possessed by or known to the 

plaintiff and upon which [she] relied in bringing the suit." ATS! Commc 'ns, Inc. v. Shaar Fund, 

Ltd., 493 F.3d 87, 98 (2d Cir. 2007). Applying that standard, the court addresses below the 

motions to dismiss specific substantive claims. 
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A. Consumer Financial Protection Act (Count One) 

Defendants are correct in their claim that the Consumer Financial Protection Act 

("CFPA"), 12 U.S.C. § 5481 et seq., does not provide for a private cause of action. Although 

repmied cases on this issue are scarce, the structure and specific provisions of the CFPA makes it 

clear that Congress did not intend to create a private cause of action. It is Congressional intent 

which determines whether a statute, otherwise silent on the point, authorizes private lawsuits. 

See MF. v. State of NY Exec. Dep't Div. of Parole, 640 F.3d 491, 495 (2d Cir. 2011) (analysis 

focuses on congressional intent). The CFP A is explicit in the creation of a new federal agency, 

the Bureau of Consumer Financial Protection, which acts as both the rulemaking body and the 

federal enforcement agency for federal consumer laws previously entrusted to multiple agencies. 

See 12 U.S.C. § 549l(a) ("There is established in the Federal Reserve System, an independent 

bureau to be known as the 'Bureau of Consumer Financial Protection', which shall regulate the 

offering and provision of consumer financial products or services under the Federal consumer 

financial laws."). The Bureau has broad authority to file civil actions in federal court to enforce 

the provisions of the federal consumer protection laws. Id. § 5564. 

The CFPA contains no express authority for its enforcement through private lawsuits. It 

authorizes enforcement actions by state attorneys general and state regulators. Id. § 5552. But it 

is entirely silent regarding private remedies. Legislative silence on such an issue is most 

frequently regarded by courts as an expression oflegislative intent to exclude private remedies. 

See Bellikojf v. Eaton Vance C01p., 481 F .3d 110, 116 (2d Cir. 2007) (courts "cannot ordinmily 

conclude that Congress intended to create a right of action when none was explicitly provided"). 

Courts in this circuit have held that the CFP A creates no private right of action. See Nguyen v. 

Ridgewood Sav. Bank, Nos. 14-CV-1058 (MKB), 14-CV-3464 (MKB), 14-CV-3989 (MIG3), 
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2015 WL 2354308, at *11 (E.D.N.Y. May 15, 2015) ("Plaintiffs provide no statutory basis, and 

the Comi can find none, for finding a private right of action under these provisions of the statute, 

which outlines duties, authorities and enforcement powers of the CFPB."). 

The absence of a private remedy is unsurprising because the CFP A's primary purpose is 

to place responsibility for enforcing many different federal consumer protection statutes with a 

single newly fonned regulator. 12 U.S.C. § 5492. The CFPA itself contains few new 

substantive protections. Plaintiffs direct the court's attention to one: section 5533 which 

provides in part that "[ s ]ubject to rules prescribed by the Bureau, a covered person shall make 

available to a consumer, upon request, information ... concerning [any consumer transaction]." 

Id. § 5533(a). To date the Bureau has not issued rules to implement this provision. The obvious 

intent of the provision is to prompt the adoption of a detailed regulatory system for placing 

information about a financial transaction in the hands of the consumer. The court sees no 

indication that this provision was enacted in order to create a new private right to sue for 

damages whenever information is withheld by an entity subject to the CFP A. 

For these reasons, the court concludes that the CFPA does not create a new private cause 

of action. Count One of the PAC is DISMISSED. 

B. Federal Trade Commission Act (Count Two) 

For similar reasons, it has long been settled that the Federal Trade Commission Act, 

15 U.S.C. § 41 et seq., does not authorize a private cause of action. Like the CFPA, the FTCA 

creates an enforcement agency and delegates specific powers to the agency to define the scope of 

unfair methods of competition through its rule-making authority, to conduct administrative 

hearings to punish and prevent unfair practices, and to file civil actions for violations of its rules 

and orders. 15 U.S.C. §§ 57a and 57b. The Second Circuit has long held that this grant of 
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authority to the federal agency does not also create a private cause of action. See Alfred Dunhill 

Ltd. v. Interstate Cigar Co., 499 F.2d 232, 237 (2d Cir. 1974) ("[T]he provisions of the Federal 

Trade Commission Act may be enforced only by the Federal Trade Commission. Nowhere does 

the Act bestow upon either competitors or consumers standing to enforce its provisions."); see 

also Naylor v. Case & McGrath, Inc., 585 F.2d 557, 561 (2d Cir. 1978). 

Since the FTCA does not authorize a private cause of action, Count Two of the F AC is 

DISMISSED. 

C. Electronic Funds Transfer Act (Count Three) 

In contrast to the CFP A and FTCA, the Electronic Funds Transfer Act ("EFTA"), 

15 U.S.C. § 1693 et seq., creates individual rights and provides a private remedy. The EFTA 

specifically authorizes private lawsuits, including class action lawsuits as ruled appropriate by 

the courts hearing those cases. 15 U.S.C. § 1693m. Congress included a specific statement of 

purpose for the statute at section 1693: "It is the purpose of this title to provide a basic 

framework establishing the rights, liabilities, and responsibilities of participants in electronic 

fund and remittance transfer systems. The primary objective of this title, however, is the 

provision of individual consumer rights." Id. § 1693(b ). Section 1693m authorizes lawsuits for 

damages in the federal courts. The provision specifically contemplates class actions to the extent 

ruled appropriate by individual courts. Id. § 1693m(a). 

The specific claim is that Defendants violated § l 693k(l) by conditioning the extension 

of short-term credit to Plaintiffs on their authorization of electronic fund withdrawals from their 

accounts as the mandatory method of making repayment. (Doc. 18 "i!l\f 182-193.) Such conduct 

would violate the EFTA and related regulations. Defendants contend, however, that Plaintiffs' 
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claims under the EFT A are too late and are foreclosed by the language of the loan agreement. 21 

Defendant Rees argues that he cannot be held vicariously liable for the actions of the lender. 

1. Statute of Limitations 

The EFTA provides a one-year statute oflimitations for private lawsuits. 15 U.S.C. 

§ 1693m(g). Plaintiffs do not dispute that they filed suit in May 2015-more than a year after 

the loans at issue were made. But the limitations period is subject to equitable tolling. 

Apostolidis v. JP Morgan Chase & Co., No. 11-CV-5664(JFB)(WDW), 2012 WL 5378305, 

at *7 (E.D.N.Y. Nov. 2, 2012). Plaintiffs contend that equitable tolling is appropriate in this 

case. (Doc. 85 at 83.) 

Equitable tolling is a fact-specific doctrine. Plaintiff Gingras offer no reason for the 

application of equitable tolling to her claim. Plaintiff Given, on the other hand, claims that Plain 

Green blocked access to her account during the limitations period and that there are other facts 

which would support tolling the limitations period so as to preserve her claim. 

The EFTA claim of Plaintiff Gingras is DISMISSED as beyond the statute of limitations. 

The court cannot rule on the timeliness of Plaintiff Givens' EFTA claim because she has raised 

facts which may suppmi a determination that her claim is timely. 

21 The Tribal Defendants also asse1i that the EFTA does not apply substantively to the 
Tribe (or to them, by extension) because tribal sovereigns "are not expressly included among the 
'persons' or entities subject" to the EFTA. (Doc. 66 at 20 n.7.) Section 1693k prohibits conduct 
by "person[ s]." The EFT A itself does not define "person,'' but the regulations implementing the 
EFT A define "person" as "a natural person or an organization, including a corporation, 
government agency, estate, trust, partnership, proprietorship, cooperative, or association." 
12 C.F.R. § 1005.2U). That broad interpretation is entitled to deference, and-for reasons 
similar to those discussed below regarding "persons" suable under RICO-the court concludes 
that the Tribal Defendants may be sued under the EFT A. 
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2. Conditioning the Loan on Electronic Fund Withdrawals 

The loan agreements signed by Plaintiffs include two ways in which the loan may be 

funded and repaid. The first is by electronic fund authorization. Funding by electronic transfer 

("as soon as the next business day") is conditioned on ACH Authorization (electronic withdrawal 

from the customer's account). (Doc. 13-5 at 31.) Funding by postal mail ("up to 7 to 10 days" 

in the language of the loan agreement) is conditioned on payments by money order or certified 

check. (Id.) 

Plaintiffs allege that the choice offered to consumers between funding "as soon as the 

next business day" which is conditioned on electronic fund authorization and the much longer 

process offered for people electing to pay by mail is a false choice. Defendants respond that 

since electronic fund authorization was not the only way to obtain a loan, the EFTA does not 

apply. 

The court sees this issue as fact-specific and not one which can be resolved through a 

motion to dismiss. It is possible that Plaintiffs are correct that Defendants have so obstmcted the 

choice of repayment by check with delay (''up to 7 to 10 days" plus the expiration of a "right of 

rescission") that the option is a false choice. Given the nature of the loan itself-immediate cash 

at very high interest rates-it seems unlikely that Defendants ever funded a loan to any borrower 

with repayment by check. It remains for discovery and for fact-finding to determine if the loan 

agreement is drafted so as to skate around the restrictions of EFT A. 

3. Mr. Rees's Role 

Mr. Rees contends that Plaintiffs seek to hold him vicariously liable for the actions of 

Plain Green. The court reads the F AC differently. Plaintiffs seek to hold Mr. Rees liable for any 

EFT A violation because they claim that he developed the entire scheme, including the alleged 
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violation of EFTA, and is responsible as the principal in an unlawful business an-angement. This 

is an issue which cannot be resolved on a motion to dismiss. 

The EFTA claim of Plaintiff Gingras only is DISMISSED because she does not asse1i 

that her claim is subject to equitable tolling or for some other reason timely. The motion to 

dismiss the EFTA claim of Plaintiff Given is DENIED. 

D. Vermont Consumer Fraud Act (Count Four) 

In contrast to the FTCA, the Ve1mont Consumer Fraud Act ("VCFA"), 9 V.S.A. § 2451 

et seq., provides a plivate cause of action. Section 2461(b) of Title 9 authorizes suits for 

damages including attorneys' fees and punitive damages. A violation of the FTCA is one of the 

potential bases for liability under the VCF A. In defining "unfair methods of competition in 

commerce and unfair or deceptive acts or practices in commerce"-which may form the basis for 

liability-the Vermont legislature stated: "It is the intent of the Legislature that in construing 

[this provision,] the courts of this State will be guided by the construction of similar terms 

contained in Section 5(a)(l) of the Federal Trade Commission Act .... " Id. § 2453(b). 

In effect, the VCFA provides a state-law private remedy for violations of the FTCA (as 

well as for claims of fraud in businesses beyond the scope of the FTCA). In the setting of this 

case, the VCF A restores the claims which the court dismissed under the FTCA for lack of a 

plivate cause of action. See Vt. Mobile Home Owners' Ass 'n, Inc. v. Lapierre, 131 F. Supp. 2d 

553, 558 (D. Vt. 2001) ( cou1i applying VCF A would be guided by the construction given to the 

FTCA). The FTC itself has filed enforcement actions in other states against other payday lenders 

which seek to avoid regulation by locating themselves on Indian reservations. See, e.g., FTC v. 

AMG Servs., Inc., No. 2:12-CV-00536-GMN, 2014 WL 910302, at *6 (D. Nev. Mar. 7, 2014) 

(holding, in case where FTC alleged violations of the FTCA, the Truth in Lending Act, and the 
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EFTA, that "the FTC Act is a federal statute of general applicability that ... grants the FTC 

authority to regulate arms of Indian tribes, their employees, and their contractors"). These 

claims are similar to the claims made by the private plaintiffs in this case. The dete1mination of 

the FTC that internet lending of this nature violates the FTCA is a strong indication that these 

practices also violate the VCF A. 

Although the VCF A follows the FTCA in many respects, it is not limited to federal 

violations. As the amicus brief submitted in this case by the State of Vermont through the 

Vermont Attorney General's Office demonstrates, Ve1mont has enacted its own measures which 

define unfair and deceptive actions for purposes of the VCF A. These include 9 V.S.A. 

§ 2481 w(b ), which addresses loans by unlicensed lenders and loans with interest rates in excess 

of Vermont's usury limits of 12-24%. See 8 V.S.A. § 2201 (requiring lenders to be licensed) 

and 9 V.S.A. § 41 a(b) (setting interest rate limits). 

Vermont consumer law specifically identifies internet lenders as subject to state 

regulation. 8 V.S.A. § 2233(b). In a 2014 report, the Vermont Attorney General's Office 

describes the harm caused by unlicensed, high-interest loans.22 In the case of Plain Green, the 

Vermont attorney general sent a cease and desist letter which failed to change the company's 

lending practices. (Doc. 91 at 3.) 

The court therefore rejects the Tribal Defendants' contention (Doc. 66 at 43) that 

Plaintiffs have failed to allege any unfair or deceptive acts. 

Mr. Rees argues that any potential liability is vicarious and not based upon actionable 

conduct by him. The sh01i answer is two-fold: 

22 See Illegal Lending: Facts and Figures (Report by Vermont Attorney General's Office, 
Apr. 23, 2014), at 3, available at 
http://ago.vermont.gov/assets/files/Consumer/Illegal_Lending/Illegal%20Lending%20Report%2 
0April%202014.pdf. 
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1. Plaintiffs have alleged Rees was a critical participant in an unlawful plan. Mr. Rees 

provided the leadership and expeiience in the payday lending business. Plaintiffs allege that he 

is the principal architect of the business built around Plain Green. (Doc. 18 if 23 (describing Mr. 

Rees as "the mastermind of this illegal scheme").) There could have been little doubt that the 

business was one of doubtful legality. See Bay Mills, 134 S. Ct. at 2052 (Thomas, J., dissenting) 

(noting "questionable legality"). Internet lenders providing loans at these interest rates and on 

these terms are the subject of suit and enforcement action by prosecutors and regulators. See 

Indictment, United States v. Hallinan, No. 2:16-cr-130-ER-1 (E.D. Pa. Mar. 31, 2016) (charges 

against individuals involved in alleged "rent-a-tribe" payday lending scheme); Indictment, 

United States v. Tucker, No. 1:16-cr-91-PKC (S.D.N.Y. Feb. 8, 2016) (same).23 

2. At the stage of the motion to dismiss, the court accepts the allegations desciibed above 

as true. Plaintiffs have come forward with detailed, plausible allegations of wrongdoing. 

Whether these can be proved is an issue for another day. The motion to dismiss fails because the 

F AC contains plausible allegations that Mr. Rees developed Plain Green, negotiated the term 

sheet which governs the business arrangements, and enabled the alleged violations of Vermont 

law to occur. 

E. Unjust Enrichment (Count Seven) 

In Count Seven, Plaintiffs allege that "Defendants have been unjustly enriched by their 

continued possession of funds illegally taken from people in financially challenged positions." 

23 The Office of the Vermont Attorney General says that it "specifically sent a cease-and
desist letter to Plain Green Loans, LLC ... advising the company to immediately cease making 
and collecting on all loans made to Ve1mont Customers." (Doc. 91 at 3.) 
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(Doc. 18 ~ 224.) Mr. Rees argues that Plaintiffs have failed to state a claim for unjust 

enrichment. (Doc. 67-2 at 49.)24 

In Vermont, "[a] claim for unjust enrichment requires that (1) a benefit was confelTed on 

defendant; (2) defendant accepted the benefit; and (3) it would be inequitable for defendant not 

to compensate [plaintiff] for its value." Unifimd CCR Partners v. Zimmer, 2016 VT 33, ~ 21.25 

"Unjust enrichment applies if 'in light of the totality of the circumstances, equity and good 

conscience demand' that the benefitted party return that which was given." Kellogg v. 

Shushereba, 2013 VT 76, ~ 22, 194 Vt. 446, 82 A.3d 1121 (quoting Gallipo v. City of Rutland, 

2005 VT 83, if 41, 178 Vt. 244, 882 A.2d 1177). "The common remedy for unjust enrichment is 

imposition of a constructive trust, where the person with the legal title cannot enjoy the 

beneficial interest without violating the rules of honesty and fair dealing." Mueller v. Mueller, 

2012 VT 59, ~ 29, 192 Vt. 85, 54 A.3d 168 (internal quotation marks omitted).26 

Rees asserts that the F AC fails to allege that he received or accepted any benefit from 

Plaintiffs. He contends that Plaintiffs obtained a loan from Plain Green and repaid those loans to 

Plain Green. (Doc. 67-2 at 49.) Plaintiffs say that they have alleged that Rees received a benefit 

24 The Think Defendants and the Tribal Defendants do not appear to join this argument. 
Rees argues that Count Seven only recites the bare elements of a claim without any factual 
allegations. (Doc. 67-2 at 49; Doc. 77-1 at 21.) The court rejects that argument because Count 
Seven explicitly incorporates by reference all of the factual allegations in the F AC. (Doc. 18 
~ 223.) 

25 These are the elements for what has also been termed a claim on a contract "implied in 
law." Mount Snow Ltd. v. ALLL the Alliance of Action Sports, No. 1: 12-cv-22-jgm, 2013 WL 
4498816, at *8 (D. Vt. Aug. 21, 2013). A separate claim, for "contract implied in fact," requires 
different elements, including "mutual intent to contract and acceptance of the offer." Id. 
Plaintiffs raise the former claim here, and the court therefore rejects TCV's contention (Doc. 76 
at 21) that Plaintiffs must prove "mutual intent." 

26 As described above, Plaintiffs' remedies against the Tribal Defendants are limited to 
prospective injunctive or declaratory relief. That would rule out the constructive trust remedy 
for any unjust-enrichment claim. 
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as an investor-owner of Think Finance, which retains 95% of the revenue from the lending 

operation. (Doc. 85 at 139.) 

The court concludes that the F AC adequately alleges that Rees benefitted from Plain 

Green's transactions with Plaintiffs. The PAC alleges that he is a substantial investor in Think 

Finance, and that Think Finance retained almost all of the revenue produced from Plain Green's 

lending operation. That is a sufficient "benefit" for the purposes of unjust enrichment. See 

Powell v. HE.F. P'Ship, 793 F. Supp. 91, 92-93, 96 (D. Vt. 1992) (declining to dismiss unjust 

enrichment claim against major lender for its role in allegedly fraudulent development project); 

see also Restatement (Third) of Restitution and Unjust Enrichment§ 1 cmt. d ("Restitution is 

concerned with the receipt of benefits that yield a measurable increase in the recipient's wealth. 

Subject to that limitation, the benefit that is the basis of a restitution claim may take any fonn, 

direct or indirect."). 

Rees further contends that unjust emi.chment does not apply where the parties have 

entered into an express contract, and that Plaintiffs in fact did enter into contracts-namely, the 

loan agreements with Plain Green. (Doc. 67-2 at 50.) The Vermont Supreme Court has 

recognized that "it can hardly be equitable to impose a contract on the parties that completely 

undermines the contractual relationships that the parties themselves have created." DJ Painting, 

Inc. v. Baraw Enters., Inc. 172 Vt. 239, 245, 776 A.2d 413, 419 (2001); see also Restatement 

(Third) of Restitution and Unjust Enrichment§ 2(1) ("A valid contract defines the obligations of 

the parties as to matters within its scope, displacing to that extent any inquiry into unjust 

enrichment."). However, Plaintiffs have plausibly alleged that the loan agreements are not valid 

because they are unlawful, as part of a plan to avoid financial regulation. If Plaintiffs prove that, 
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then relief under an unjust enrichment theory is not foreclosed. See Restatement (Third) of 

Restitution and Unjust Enrichment § 32. 

F. Civil RICO Claims (Counts Five and Six) 

Plaintiffs allege that Defendants are liable under the federal RICO statute, 18 U.S.C. 

§ 1961 et seq., because they took part in "collection of unlawful debt" as well as "racketeering" 

activities. See 18 U.S.C. § 1962(c) ("It shall be unlawful for any person employed by or 

associated with any enterprise engaged in, or the activities of which affect, interstate or foreign 

commerce, to conduct or participate, directly or indirectly, in the conduct of such enterprise's 

affairs through a pattern ofracketeering activity or collection of unlawful debt.").27 "The 

requirements of section 1962(c) must be established as to each individual defendant." DeFalco 

v. Bernas, 244 F.3d 286, 306 (2d Cir. 2001). There are multiple elements required to state a 

RICO claim; and Defendants raise challenges related to almost every element.28 

1. Equitable Relief is Available in Private RICO Actions 

As against the Tribal Defendants, Plaintiffs seek only equitable relief for the alleged 

RICO violations. (Doc. 18 iii! 207, 215.) The Tribal Defendants argue that RICO's civil 

remedies provision, 18 U.S.C. § 1964, authorizes recovery for money damages only-not 

equitable relief. (Doc. 66 at 21.) It is true that 18 U.S. C. § 1964( c) authorizes recovery of 

27 Plaintiffs' two RICO counts both appear to be claims under§ 1962(c): one claim 
premised on an alleged pattern of racketeering activity (Count Five), and one claim premised on 
alleged collection of unlawful debt (Count Six). Plaintiffs assert (Doc. 85 at 108) that the F AC 
alleges a RICO conspiracy under § 1962( d), but also concede that the F AC does not contain a 
count alleging such a conspiracy. The court accordingly limits its analysis to§ 1962(c). 

28 Some elements-for example, that Plain Green is an "enterprise" or that it is engaged 
in or affects interstate commerce-are not challenged by any Defendant. The discussion that 
follows is organized according to the elements that are contested, with analysis of each 
individual Defendant's argument on each of those elements. 
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damages without mentioning injunctive relief. But the court disagrees with the Tribal 

Defendants' nmTow reading of the relief available in private RICO actions. 

The Tribal Defendants concede that the Second Circuit has not expressly decided whether 

equitable relief is available in private RICO actions. (Doc. 66 at 21. )29 Other circuits have 

reached differing conclusions on the issue. 30 District courts within the Second Circuit are also 

divided. 31 For largely the reasons stated by Judge Kaplan in Chevron C01p. v. Danziger, 

974 F. Supp. 2d 362 (S.D.N.Y. 2014), this court concludes that equitable relief is available in 

private RICO actions. The court must read the subsections of§ 1964 together, and that reading 

reveals that subsections (b) and ( c) "provide remedies in addition to, and not in place of, the 

remedies provided for in Section 1964(a)." Danziger, 974 F. Supp. 2d at 569. 

2. "Persons" Suable under RICO 

The Tribal Defendants assert that RICO does not apply substantively to the Tribe (or to 

them, by extension) because tribal sovereigns "are not expressly included among the 'persons' or 

entities subject" to RICO. (Doc. 66 at 20 n.7.) Section 1962(c) applies to "person[s]." The 

29 In dicta, the Second Circuit has expressed "doubts as to the propriety of private party 
injunctive relief' under RICO. Trane Co. v. 0 'Connor Sec., 718 F.2d 26, 28 (2d Cir. 1983). See 
also Sedima, S.P.R.L. v. Imrex Co., 741F.2d482, 489 n.20 (2d Cir. 1984) ("It ... seems 
altogether likely that§ 1964(c) as it now stands was not intended to provide private parties 
injunctive relief."), rev'd on other grounds, 473 U.S. 479 (1985). 

3° Compare Religious Tech. Ctr. v. Wollersheim, 796 F.2d 1076, 1080-89 (9th Cir. 1986) 
(concluding that RICO's legislative history forecloses injunctions for private plaintiffs), with 
Nat'! Org.for Women, Inc. v. Scheidler, 267 F.3d 687, 695 (7th Cir. 2001) (concluding that "the 
text of the RICO statute, understood in the proper light, itself authorizes private parties to seek 
injunctive relief'), rev'd on other grounds, 537 U.S. 393 (2003). 

31 Compare Chevron Corp. v. Danziger, 974 F. Supp. 2d 362, 568-70 (S.D.N.Y. 2014) 
(concluding that equitable relief is available in private RICO actions), with Am. Med. Ass 'n v. 
United Healthcare Corp., 588 F. Supp. 2d 432, 446 (S.D.N.Y. 2008) ("Based upon the weight of 
Second Circuit authority and Congress's failure to address the issue within the statutory language 
itself, this Court will not infer that the right to injunctive and declaratory relief exists for private 
litigants under Section 1964 of RICO."). 
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statute defines "person" to include "any individual or entity capable of holding a legal or 

beneficial interest in prope1iy." 18 U.S.C. § 1961(3) (emphasis added). That broad definition 

contains no specific exemption for tribes. Cf 42 U.S.C. § 2000e(b) (specifically excluding 

Indian tribes from the definition of "employer" for the purposes of Title VII of the Civil Rights 

Act). 

According to one prominent treatise, governmental entities "are not subject to RICO 

liability as defendants." Gregory P. Joseph, Civil RICO: A Definitive Guide § 1 l(A). "There is 

some disparity in the case law as to whether governmental entities should be deemed not to be 

'persons' or should be recognized as 'persons' but simply immune ones." Id. For most 

purposes, "[t]he result is the same: they cannot successfully be sued." Id. The Tribal 

Defendants' argument, however, requires a decision on the precise rationale.32 

The court concludes that, for the purposes of RICO, tribes are "persons" but that they 

enjoy immunity. This follows from the natural reading of the broad definition of "person" in 

§ 1961(3)-it includes any "entity" capable of holding an interest in property. Sovereign 

governments like state governments are governmental entities. Entity, Black's Law Dictionary 

(10th ed. 2014). It follows that tribal governments are also "entities." And there is no dispute 

that such entities are capable of holding an interest in property. 

As discussed above, tribes enjoy immunity. But, as also discussed above, the immunity 

of tribal officials in their official capacity is limited by the analogy to Ex Parte Young. The comi 

32 In many contexts, it may be sensible to conclude that it is unnecessary to determine the 
precise rationale for immunity because, absent immunity, a successful RICO claim against a 
governmental entity could heap duplicative financial haim on taxpayers who might already have 
been harmed. See id. That concern plays no role in this case, however, because the Tribal 
Defendants cannot be liable for money damages. 
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therefore concludes that tribal officials in their official capacity may be sued for injunctive relief 

for conduct occuning outside oflndian lands that violates 18 U.S.C. § 1962. 

3. Mens Rea 

The mens rea requirement in RICO is coextensive with the mens rea requirement found 

in the predicate crimes. United States v. Biasucci, 786 F.2d 504, 512 (2d Cir. 1986). The Tribal 

Defendants contend that Plaintiffs cannot establish the requisite mens rea for a RICO violation. 

(Doc. 66 at 46.) Plaintiffs maintain that the Tiibal Defendants' argument is "irrelevant" and 

"based on several inc01Tect premises." (Doc. 85 at 127-28.) 

The Tribal Defendants' argument might be persuasive if the rationale for the Tribe's 

immunity were that, as a governmental entity, the Tribe is incapable of forming the mens rea 

necessary for a predicate RICO act. Some courts have indeed rested on similar rationales. See 

Lancaster Cmty. Hosp. v. Antelope Valley Hosp. Dist., 940 F.2d 397, 404 (9th Cir. 1991) (RICO 

claims failed because "government entities are incapable of forming a malicious intent"); 

Andrade v. Chojnacki, 65 F. Supp. 2d 431, 449 (W.D. Tex. 1999) (same; quoting Lancaster); see 

also Gregory P. Joseph, Civil RICO: A Definitive Guide § 11 (A) ("Most courts reason that state 

and local governments are immune from RICO liability because they are incapable of forming 

the mens rea necessary to commit a predicate act." (collecting cases)). That rationale, however, is 

unpersuasive. As the Third Circuit has observed, it "does not distinguish adequately those 

situations where municipal corporations are indeed held liable for the tortious or criminal acts of 

[their] officials, even where such acts require a malicious, willful or criminal intent." Genty v. 

Resolution Trust Corp., 937 F.2d 899, 909 (3d Cir. 1991). 

The Tribal Defendants also contend that the F AC fails to allege that any of them 

"intended to defraud the Plaintiffs as required by the mail and wire fraud statutes." (Doc. 66 
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at 48 n.36.) According to the Tiibal Defendants, the FAC alleges that Mr. Rees and Think 

Finance entered into agreements with the Tribal Defendants' predecessors, not the Tribal 

Defendants themselves. (See id. (citing F AC ii 209).) That argument, however, ignores the fact 

that the T1ibal Defendants are sued in their official capacity-as the individual official 

representatives who, according to the F AC, have authority to stop the allegedly illegal conduct. 

The "intent" to be analyzed is the intent of the entity that the Tribal Defendants represent. 

4. Injury; Causation 

To establish a RICO claim, a plaintiff must prove, among other things, that she suffered 

"an injury to business or property." DeFalco v. Bernas, 244 F.3d 286, 305 (2d Cir. 2001). The 

Tribal Defendants argue that Plaintiffs cannot demonstrate that they have suffered any such 

injury. (Doc. 66 at 45.) Mr. Rees argues the same. (Doc. 67-2 at 34.) The court rejects those 

arguments for the same reasons that it concludes that Plaintiffs have constitutional standing: they 

have a direct, personal stake in the dispute. They explicitly claim that they paid excessive 

interest. (Doc. 18 ii 115.) Their claims demonstrate their interest in the subject matter of this 

lawsuit and the clear potential for relief in their individual cases. 

The "by reason of' language in § 1964( c) "require[ s] a showing that the defendant's 

violation not only was a 'but for' cause of his injury, but was the proximate cause as well." 

Sergeants Benevolent Ass 'n Health & Welfare Fund v. Sanofi-Aventis US. LLP, 806 F.3d 71, 86 

(2d Cir. 2015) (alteration in original) (quoting Holmes v. Sec. Inv'r Prat. Corp., 503 U.S. 258, 

268 (1992)). The proximate cause requirement "mandates 'some direct relation between the 

injury asserted and the injurious conduct alleged' that is not 'too remote.'" Id. (quoting Holmes, 

503 U.S. at 268). 
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Mr. Rees contends that Plaintiffs have failed to allege that their harm was proximately 

caused by any alleged RICO violation. (Doc. 67-2 at 35.) He argues that "[n]owhere in the FAC 

is it alleged that Plaintiffs or anyone else relied upon any misrepresentations by Rees in deciding 

to enter into the loans." (Id. at 36.) "And, nowhere in the FAC are there facts alleged 

demonstrating that it was a misrepresentation or fraudulent conduct by Rees that caused 

plaintiffs to suffer their injury." (Id.) Plaintiffs insist that, as borrowers of usurious debt, they 

meet the proximate cause test for RICO. (Doc. 85 at 133.) 

Here, the F AC alleges that "Plaintiffs would not have had their bank accounts debited 

with illegal ACH transactions in excess of any legal amount of interest but for Defendants Rees 

and Think Finance establishing and running the corrupt enterprise of Plain Green." (Doc. 18 

if 115.) Of course, alleging but-for causation does not necessarily establish proximate causation. 

But the allegations of the F AC sufficiently claim a relation between the allegedly injurious 

conduct and the injury that is not "too remote." The conduct at issue includes the alleged 

marketing and collection of usurious interest rates. The injury is the alleged payment of interest 

at excessive rates. That is a sufficiently direct relationship to satisfy proximate cause. Mr. 

Rees's argument that Plaintiffs have failed to allege reliance on any misrepresentation does not 

alter that conclusion and, as discussed below, fails to address the core of the scheme alleged in 

the FAC. 

5. Enterprise; Distinctiveness 

The FAC alleges that Plain Green is an "enterprise" within the meaning of 18 U.S.C. 

§ 1961(4). (Doc. 18 if 76.) That is a legal conclusion, not a factual allegation. But no Defendant 

challenges the "enterprise" element of Plaintiffs' RICO claim insofar as Plaintiffs claim that 

Plain Green is the "enterprise" at issue. 
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The Tribal Defendants do contend, however, that Plaintiffs' RICO theory violates the 

"distinctiveness" requirement. (Doc. 66 at 47 n.35.) According to the Tribal Defendants, by 

suing them in their official capacities as officers and directors of Plain Green, Plaintiffs are 

functionally suing Plain Green. Thus, according to the Tribal Defendants, Plaintiffs have 

designated Plain Green as both the RICO defendant and enterprise, which the Tribal Defendants 

say is fatal to Plaintiffs' RICO theory. (Id.) 

It is ttue that, "[ u ]nder section 1962( c ), a defendant and the enterprise must be distinct." 

DeFalco, 244 F.3d at 307. However, Plaintiffs are suing the Tribal Defendants not solely as 

directors of Plain Green, but also as official representatives of the Tribe. (See Doc. 181209.) 

The Tribal Defendants concede that the Tribe and Plain Green are distinct entities. (Doc. 92 

at 19 n.14.) The court concludes that the allegations in the FAC do not violate RICO's 

distinctiveness requirement. 

6. Management and Operation 

A necessary element for liability under § 1962( c) is that the defendant "conduct[ ed] or 

participate[d], directly or indirectly, in the conduct of [the] enterprise's affairs." 18 U.S.C. 

§ 1962( c ). Interpreting that provision, the Supreme Court has held that such conduct or 

participation requires that a defendant "participate in the operation or management of the 

enterprise itself." Reves v. Ernst & Young, 507 U.S. 170, 185 (1993). Under that "operation or 

management" test, "participation" requires a defendant to have "some part in directing" the 

enterprise's affairs, and thus RICO liability for "participation" is "not limited to those with 

primary responsibility for the enterprise's affairs." Id. Liability under § 1962( c) is not limited to 

"upper management"; an enterprise may be "operated" "not just by upper management but also 
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by lower rung paiiicipants in the enterprise who are under the direction of upper management." 

Id. at 184. The court discusses whether each set of Defendants meets this test. 33 

a. Mr. Rees and the Think Defendants 

Mr. Rees and the Think Defendants contend that the F AC does no more than allege that 

they provided services to the alleged enterprise, and that such allegations fall short of alleging 

their "operation or management." (Doc. 65 at 14; see also Doc. 67-2 at 46.) It is true that, in the 

term sheet, Think Finance described what it brought to the deal with the Tribe as "services": 

TF will license its software to the Tribe pursuant to a software license agreement 
acceptable to the parties. TF will also provide risk management, application 
processing, underwriting assistance, payment processing, and ongoing customer 
service support coterminous with the software license agreement and market 
and/or identify access channels for consumer loans on the Tribe's behalf (jointly 
"Services"). 

(Doc. 18-1 at 1.) Plaintiffs note that the F AC explicitly asserts that Think Finance did more than 

provide "services." (See Doc. 18 ii 101 ("Defendants Rees and Think Finance hoped to avoid 

liability by falsely claiming that they only provided services to Plain Green, when in reality they 

created the whole enterprise and ran its operation through an assortment of subsidiaries and 

affiliates like Defendants Tailwind Marketing, TC Loan, and TC Decision Sciences.").) 

According to the Think Defendants, that allegation is merely conclusory. (Doc. 96 at 4.) 

Evaluating the factual allegations in the F AC, the court concludes that Plaintiffs have 

plausibly alleged that Rees and Think Finance "paiiicipated" in the operation or management of 

the enterprise. The F AC alleges that Rees and Think Finance prepared the term sheet (Doc. 18 

ii 78), which required the Tribe to "adopt a finance code that is acceptable to all parties and 

33 The Tribal Defendants raise no argument on this RICO element; presumably because, 
as directors of Plain Green, they would indisputably meet the operation or management test. 
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provide for the licensing of an arm of the tribe to engage in consumer lending" (id. if 79).34 The 

F AC further asserts that Rees and Think Finance "intentionally and willfully dominated and still 

dominate the operations of Plain Green" and "provided everything that the enterprise needed to 

operate." (Id. if 80.) Rees and Think Finance also "defined precisely the type ofloan Plain 

Green would offer to customers and the tenns on which the loan would be offered," (id. il 83), 

and required the enterprise to enter into certain banking and attorney-client relationships (id. 

1il 85, 87). The court concludes that Plaintiffs have plausibly alleged that both Think Finance 

and Mr. Rees have played at least some part in directing the affairs of the enterprise. 

The court cannot reach the same conclusion with respect to TC Loan Service, LLC, TC 

Decision Sciences, LLC, and Tailwind Marketing, LLC. The F AC alleges that Mr. Rees and 

Think Finance created those entities as subsidiaries (id. 199), and that Mr. Rees and Think 

Finance "control and dominate" them (see id. 1189, 90). No allegations in the F AC describe 

those entities as having any role in directing the affairs of the enterprise. The court will 

accordingly DISMISS the RICO claim against those Defendants. 

b. TCV and Sequoia 

TCV and Sequoia each argue that the F AC fails to allege that they conducted or 

participated in the enterprise's affairs. (Doc. 76 at 22; Doc. 77-1at19.) The principal factual 

allegations against these two Defendants are as follows: 

Defendants Sequoia and Technology Crossover Ventures provide money that is 
used to start the illegal lending process. They reap rewards through obtaining 
significant returns on the investment of their funds in the enterprise. Sequoia and 
Technology Crossover were fully aware of the practices of the enterprise and 
knew that the practices violated the law. Sequoia and Technology Crossover do 

34 Rees points out that he is not a party to the te1m sheet, nor is he a signatory to it. (Doc. 
98 at 16.) Inspection of the term sheet (Doc. 18-1) reveals that to be true, but does not foreclose 
the plausible allegation that Rees prepared the te1m sheet (or caused it to be prepared) for 
execution by the parties to that document. 
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not make investments without substantial due diligence into their investments, 
including legal review of the activities of their investment vehicle. 

(Doc. 18 ii 154.) The F AC also asserts that Sequoia and TCV "executed a series of agreements 

that documented their relationship with Defendants Rees and Think Finance" but that "[t]hey 

have concealed these aITangements through confidentiality clauses in the agreements" and have 

refused to comment on their role in the RICO enterprise. (Id. ii 155.) None of those allegations 

describe TCV or Sequoia as having any role in directing the affairs of the enterprise. 

Allegations that TCV and Sequoia provided financing to the RICO enterprise are not 

sufficient to show that they conducted or participated in the enterprise's affairs.35 Allegations 

that TCV and Sequoia are "investors" (shareholders) in Think Finance, or obtained returns on 

those investments, are similarly insufficient. Neither would TCV and Sequoia be RICO 

"participants" just because they were "fully aware" of Plain Green's practices. See Rosner v. 

Bank of China, 528 F. Supp. 2d 419, 423, 431 (S.D.N.Y. 2007) (despite allegations that bank 

"knew about the fraudulent scheme and its role in the fraudulent scheme," bank's provision of 

banking services did not qualify as participation in a RICO enterprise); Dep 't of Econ. Dev. v. 

Arthur Andersen & Co. (US.A.), 924 F. Supp. 449, 468 (S.D.N.Y. 1996) ("One can 'knowingly 

participate' in fraud without having 'some part in directing the affairs of the enterprise."'). 

35 See Alkhatib v. NY Motor Grp. LLC, No. CV-13-2337(ARR), 2015 WL 3507340, 
at *18 (E.D.N.Y. June 3, 2015) (bank did not satisfy operation or management test where its only 
alleged activities were "summaiily granting the loan applications created by the dealership 
defendants, failing to investigate the plaintiffs' claims of fraud, and collecting the payments due 
under the allegedly fraudulent loans"); Beny v. Deutsche Bank Tr. Co. Americas, No. 07 Civ. 
7634(WHP), 2008 WL 4694968, at *6 (S.D.N.Y. Oct. 21, 2008) ("Lending money to an 
enterprise does not establish a role in 'directing the enterprise's affairs."'); Rosner v. Bank of 
China, 528 F. Supp. 2d 419, 431 (S.D.N.Y. 2007) (Bank of China's alleged provision of banking 
services that aided in the perpetration of a fraudulent scheme did not qualify as participation in a 
RICO enterprise); Sumitomo C01p. v. Chase Manhattan Bank, No. 99Civ.4004(JSM), 2000 WL 
1616960, at *l (S.D.N.Y. Oct. 30, 2000) ("[M]erely providing financing to a RICO enterprise 
did not constitute participation in the affairs of the enterprise." (citing Schmidt v. Fleet Bank, 
16 F. Supp. 2d 340, 347 (S.D.N.Y. 1998))). 
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Plaintiffs argue that Sumitomo and Rosner-cited in the footnote above-actually support 

their position. The court disagrees. In Sumitomo, the plaintiff, Sumitomo Corporation, sued two 

major banks, alleging that they participated in a scheme to defraud Sumitomo "by structuring 

certain transactions so that they appeared to be normal copper transactions without disclosing 

other related transactions that transformed these transactions into bank loans of which plaintiff 

was unaware." Sumitomo, 2000 WL 1616960, at *1. The "enterprise" in that case was a fonner 

Sumitomo employee, Hamanaka, and each of the two banks. The court recognized that merely 

providing financing to a RICO enterprise would not constitute "participation" in the affairs of the 

enterprise, but held that the complaints sufficiently alleged "participation" because "it is the 

fraudulent financing operation which is itself the RICO enterprise, and the complaints 

sufficiently allege the particular defendant's participation in its affairs." Id. Here, the FAC does 

allege a fraudulent financing operation (Plain Green), but that operation extends financing to 

consumers like Plaintiffs. TCV and Sequoia are not themselves alleged to be the RICO 

"enterprise"; nor are they alleged to directly make loans to consumers. 

Rosner is similarly unpersuasive. The court in that case referenced an earlier related 

action-Commodity Futures Trading Commission v. International Financial Services (New 

York), Inc., 323 F. Supp. 2d 482 (S.D.N.Y. 2004)-in which Sociedade Comercial Siu Lap 

Limitada (Siu Lap) was a defendant held liable for fraudulently and without authorization 

engaging in transactions in foreign currency futures contracts.36 Siu Lap's role in the fraudulent 

scheme involved funding codefendant International Financial Services, Inc. See Rosner, 

36 The claims against Siu Lap were not resolved in the 2004 decision. The comi had 
entered default judgment against Siu Lap in 2002. See Order of Default Judgment, Int'! Fin. 
Servs., No. 1 :02-cv-5497-GEL (S.D.N.Y. Aug. 15, 2002), ECF No. 19. 
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528 F. Supp. 2d at 422. That was not Siu Lap's only role,37 but even assuming it was, Siu Lap 

was held liable not under RICO, but under the Commodity Exchange Act (CEA). Int'l Fin. 

Servs., 323 F. Supp. 2d at 485. Plaintiffs do not explain how Siu Lap's liability under the CEA 

has any bearing on the "operation or management" element that appears in RICO. 

Plaintiffs say they have "additional allegations" (not appearing in the F AC) regarding 

TCV and Sequoia's "participation" in the affairs of the enterprise. (Doc. 85 at 101, 107; Doc. 

85-1.) Plaintiffs assert that TCV General Partner John Rosenberg has served on the Think 

Finance Board since 2009. (Doc. 85-1if1.) Plaintiffs also say that Sequoia General Partner 

Michael Goguen previously served as a director of Think Finance. (Id. if 3.) Plaintiffs allege 

that both Rosenberg and Goguen were "fully aware" of the Plain Green enterprise (id. iii! 1, 3 ), 

and that they both "directed the strategy that Think Finance followed, including its domination 

and control of Plain Green" (id. iii! 2, 4). 

TCV and Sequoia both contend that Plaintiffs' reliance on allegations not appearing in 

the F AC is procedurally improper. (Doc. 97 at 12; Doc. 99 at 8.) The court agrees. See 

Sherman v. Ben & Jerry's Franchising, Inc., No. 1 :08-CV-207, 2009 WL 2462539, at *8 (D. Vt. 

Aug. 10, 2009) (supplementary allegations that did not appear in the Amended Complaint were 

improper because "parties may not amend the complaint through supportive memoranda" (citing 

Wright v. Ernst & Young LLP, 152 F.3d 169, 178 (2d Cir. 1998))). The comi's analysis is 

limited to the F AC as it stands currently. 

However, since the court is permitting discovery as to TCV and Sequoia's minimum 

contacts with Vermont, the court will also pennit Plaintiffs to discover facts related to the 

37 Siu Lap also "hired inexperienced currency traders as independent contractors, grouped 
the traders by their ethnicity, and encouraged them to solicit customers from their respective 
ethnic communities." Id. The independent contractors then misled customers. See id. 
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"additional allegations." To defeat a jurisdiction-testing motion after such discovery, Plaintiffs 

will be required to aver "facts that, if credited by the trier, would suffice to establish jurisdiction" 

over TCV and Sequoia. Dorchester, 722 F.3d at 85 (quoting Ball v. Metallurgie Hoboken

Overpelt, S.A., 902 F.2d 194, 197 (2d Cir. 1990)). Meanwhile, the court will defer ruling on any 

of the claims against Sequoia and TCV. 

7. Racketeering 

Under RICO, "racketeering activity" includes "any act which is indictable under ... 

[18 U.S.C.] section 1341 (relating to mail fraud), [or] section 1343 (relating to wire fraud)." 

18 U.S.C. § 196l(l)(B). "A complaint alleging mail and wire fraud must show (1) the existence 

of a scheme to defraud, (2) defendant's knowing or intentional participation in the scheme, and 

(3) the use of interstate mails or transmission facilities in furtherance of the scheme." 

S. Q.K.F. C., Inc. v. Bell Atl. Tri Con Leasing Corp., 84 F.3d 629, 633 (2d Cir. 1996). Defendants 

argue that Plaintiffs have failed to state a racketeering claim for a variety of reasons. 

a. Scheme to Defraud 

"The mail and wire fraud statutes do not define 'scheme to defraud,' but it has been 

described as a plan to deprive a person 'of something of value by trick, deceit, chicane or 

overreaching."' United States v. Autuori, 212 F.3d 105, 115 (2d Cir. 2000) (quotingMcNally v. 

United States, 483 U.S. 350, 358 (1987)). "It is characterized by a departure from community 

standards of 'fair play and candid dealings."' Id. (quoting United States v. Ragosta, 970 F .2d 

1085, 1090 (2d Cir. 1992)). "[M]ateriality of falsehood" is an element of a scheme to defraud. 

Neder v. United States, 527 U.S. 1, 25 (1999). 

Plaintiffs' theory is that Mr. Rees and Think Finance "had a plan or scheme to defraud 

thousands of people in a financially challenged position by extending loans at illegally high and 
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extortionate interest rates, while at the same time claiming that the business was legitimate and in 

compliance with the law." (Doc. 18 if 101.) According to Plaintiffs, Rees and Think Finance 

used Plain Green and the Tribal Defendants as "inte1mediaries" and Tailwind, TC Loan, and TC 

Decision Sciences as "subsidiaries and affiliates" to advance the scheme. (Id.) The F AC 

outlines alleged misrepresentations in furtherance of the alleged scheme as including: (1) that 

Plain Green was the lender; (2) that Chippewa Cree law governed; (3) that the lender was not 

subject to any state or federal laws; (4) that Plain Green loans are less expensive than a payday 

loan; (5) that Plain Green charges low fees. (Doc. 18 ifif 106, 107, 124, 125, 126.) According to 

the FAC, those alleged misrepresentations appear on Plain Green's website and in the arbitration 

agreements. (See id.) 

The parties devote considerable energy to discussing whether those five statements are 

true, whether they are material, and whether they are sufficiently specific under Rule 9(b ). All of 

those arguments distract from the real question. Representations that Think Green's business 

model is legal or that it offers a good deal are not at the core of the alleged scheme. Rather, the 

alleged plan-as the court understands it-was to avoid financial regulation of consumer 

lending. That is the alleged "falsehood" at issue; the court need not focus on any specific alleged 

false statements. See United States v. Woods, 335 F.3d 993, 999 (9th Cir. 2003) (concluding that 

the Supreme Court in Neder "addressed the materiality of misrepresentation, not the 

specificity"), cert. denied, 540 U.S. I 025 (2003). As the court concluded above, the allegations 

of the F AC are specific and plausible in their description of such a plan. 

b. Fraudulent Intent; Participation in Scheme 

Mr. Rees and Think Finance contend that the F AC fails to allege that they had any 

fraudulent intent. (Doc. 65 at 16; Doc. 67-2 at 42.) Plaintiffs do not dispute that they need to 
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plead fraudulent intent, but assert that such intent may be alleged generally under Rule 9(b ), and 

that the F AC alleges Think Finance's direct knowledge and also that it had motive and 

opportunity. (Doc. 85 at 114.) 

Although Rule 9(b) permits intent to be alleged generally, Plaintiffs must still "allege 

facts that give tise to a strong inference of fraudulent intent." First Capital Asset Mgmt., Inc. v. 

Satinwood, Inc., 385 F.3d 159, 179 (2d Cir. 2004) (quoting Moore v. Paine Webber, Inc., 

189 F.3d 165, 173 (2d Cir. 1999)). "The requisite 'strong inference' of fraud may be established 

either (a) by alleging facts to show that defendants had both motive and opportunity to commit 

fraud, or (b) by alleging facts that constitute strong circumstantial evidence of conscious 

misbehavior or recklessness." Shields v. Citytrust Bancorp, Inc., 25 F.3d 1124, 1128 (2d Cir. 

1994). 

The court concludes that the F AC pleads sufficient facts to give tise to a strong inference 

of fraudulent intent. The F AC alleges that Rees, the Think Defendants, and the Ttibal 

Defendants had motives to commit the alleged fraud. According to the F AC, federal regulators 

had shut down Rees' s former "rent-a-bank" internet payday business. (Doc. 18 ifif 23, 3 7--41.) 

Rees's new venture, Think Finance, is allegedly a different kind oflaw-avoidance scheme that 

uses a "rent-a-ttibe" model. (Id. if 42; see also id. if 82.) Thus, as the FAC puts it, the motive for 

Rees and the Think Defendants was to find a business model that would be profitable and that 

would avoid the legal issues that doomed the previous "rent-a-bank" model. According to the 

F AC, the Tribe (represented by the Tribal Defendants) also had a motive: it would receive 4.5% 

of the revenues from the operation. (Id. if 23.) The oppmiunity for Rees, the Think Defendants, 

and the Tribal Defendants arose in March 2001 when, according to the FAC, Rees and Think 
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Finance approached the Tribe regarding formation of a tribal entity to conduct an internet-

lending operation. (Id. i! 77.) 

Mr. Rees contends that the F AC fails to allege that he "participated" in any mail or wire 

fraud. (Doc. 67-2 at 38.) He asserts that a RICO claim against him "cannot be based on 

allegations that the ente1prise simply engaged in acts of mail fraud, wire fraud, or the collection 

of unlawful debt." (Doc. 98 at 22 (emphasis added).) Citing Mills v. Polar Molecular Corp., 

12 F.3d 1170, 1175 (2d Cir. 1993), Rees argues that "[c]onclusory allegations that Rees 

somehow controlled the individual Tribal Defendants to take unspecified actions do not suffice." 

(Doc. 67-2 at 40.) 

It is true that "[ t ]he focus of section 1962( c) is on the individual patterns ofracketeering 

engaged in by a defendant, rather than the collective activities of the members of the enterprise, 

which are proscribed by section 1962(d) [RICO's conspiracy provision]." United States v. 

Persico, 832 F.2d 705, 714 (2d Cir. 1987). But the PAC alleges that Rees (and Think Finance), 

"through their control over" the Tribal Defendants, wired money into and out of Plaintiffs' bank 

accounts (Doc. 18 iii! 53, 54, 68, 69, 100), and used the mail to collect payments and 

communicate with other parts of the Plain Green enterprise (id. iJ 100). The F AC includes more 

than just bare allegations that Rees was in "control"-it alleges that he (and Think Finance) 

actually designed the system under which the wire and mail transactions occurred. (See Doc. 18 

iii! 23, 81. )38 If that is not an allegation of "participation," it is hard to imagine what might be. 

38 Rees describes as "ludicrous" and "incredible" any allegation that he personally 
deposited funds into or withdrew funds from Plaintiffs' accounts. (Doc. 98 at 16.) The court 
does not read the F AC as alleging that, but instead as alleging that he designed a system under 
which such transactions would occur. (See Doc. 18 iJ 10 (alleging that Rees "personally 
designed and directed the business activity described in this Complaint").) 
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c. Use of Mails or Wires 

The Tribal Defendants contend that the F AC "wholly fails" to establish their liability 

under a mail fraud theory, and that the F AC "fails to state how the mails were used to fu1iher the 

scheme to defraud." (Doc. 66 at 50 & n.37.) The FAC does indeed allege relatively few facts 

about the mail; perhaps the most detailed factual allegation is that Defendants Rees and Think 

Finance "use[ d] the mail to collect payments and communicate with other parts of the Plain 

Green enterprise." (Doc. 18if100.) Plaintiffs have clarified that they do not allege that any 

misstatements were communicated through the mail, but allege mail fraud "solely based on it 

advancing the fraudulent scheme." (Doc. 85 at 22 n.2.) Therefore, "a detailed description of the 

underlying scheme and the connection therewith of the mail and/or wire communications, is 

sufficient to satisfy Rule 9(b)." In re Sumitomo Copper Litig., 995 F. Supp. 451, 456 (S.D.N.Y. 

1998). The court concludes that Plaintiffs have alleged a connection between the scheme and the 

mails. The court therefore rejects the Tribal Defendants' argument that the F AC is insufficiently 

detailed with respect to the allegations of mail fraud. 

Plaintiffs assert that they allege wire fraud "based both on Defendants' fraudulent 

statements and based on the wiring being merely incidental to a larger fraudulent scheme." 

(Doc. 85 at 22 n.2.) For the reasons stated above, the court concludes that the inquiry need not 

focus on the five alleged misrepresentations that Plaintiffs say were transmitted over wires. 

However, Plaintiffs have alleged a detailed description of the scheme, and have also alleged a 

connection between the scheme and the wires. 
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8. Collection of Unlawful Debt 

Section 1962( c) of Title 18 identifies "collection of unlawful debt" as one of the specific 

offenses which may give rise to civil liability under the RICO statute. Unlawful debt is defined 

as a debt: 

(A) incurred or contracted in gambling activity which was in violation of the law 
of the United States, a State or political subdivision thereof, or which is 
unenforceable under State or Federal law in whole or in part as to principal or 
interest because of the laws relating to usury, and (B) which was incurred in 
connection with the business of gambling in violation of the law of the United 
States, a State or political subdivision thereof, or the business oflending money or 
a thing of value at a rate usurious under State or Federal law, where the usurious 
rate is at least twice the enforceable rate. 

18 U.S.C. § 1961(6). To state a claim for collection of an unlawful debt, Plaintiffs must allege 

that: 

[ 1] the debt was unenforceable in whole or in part because of state or federal laws 
relating to usury, [2] the debt was incurred in connection with the "business of 
lending money ... at a [usurious] rate," ... [3] the usurious rate was at least twice 
the enforceable rate ... [ 4] as a result of the above confluence of factors, it was 
injured in its business or property. 

Sundance Land Corp. v. Cmty. First Fed. Sav. & Loan Ass 'n, 840 F.2d 653, 666 (9th Cir. 1988) 

(alterations and omissions in original) (quoting Durante Bros. & Sons, Inc. v. Flushing Nat 'l 

Bank, 755 F.2d 239, 248 (2d Cir. 1985)). 

a. Unenforceable Debt 

The Tribal Defendants assert that there was no ''unlawful debt" in this case because the 

Tribe's governing law imposes no interest rate cap. (Doc. 66 at 52.)39 The Ttibal Defendants 

fu1iher contend that no state usury laws can be enforced against them because doing so "would 

amount to an improper state regulation of on-reservation activity in contravention of well-

established preemption and infringement principles." (Id.) 

39 TCV joins this argument. (Doc. 76 at 22.) 
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The comi rejects the Tribal Defendants' arguments. For the reasons stated above, the 

comi has concluded that, at least on the present record, the relevant conduct occuned outside of 

the Tribe's lands. See Otoe-Missouria, 769 F.3d at 115. The interest rates charged may not have 

violated Chippewa Cree law, but under Bay Mills the Tribal Defendants can be sued for 

injunctive relief if their off-reservation commercial activities violate state law. 

b. Business of Lending Money at a Usurious Rate 

The Think Defendants contend that the F AC fails to allege that any Defendant was in the 

"business oflending money at a usurious rate." (Doc. 65 at 19.) According to the Think 

Defendants, the only entity alleged to be in the "business" oflending money is the alleged RICO 

enterprise (and non-party) Plain Green. (Id. at 19 n.9.) Plaintiffs argue that they do not have to 

show that every defendant lent money because RICO only requires that a defendant "conduct or 

participate, directly or indirectly" in the enterprise's affairs. (Doc. 85 at 96.) In their reply, the 

Think Defendants return to the refrain that Plaintiffs have failed to satisfy Reve 's "operation and 

management" test. (Doc. 96 at 7.) For the reasons stated above, the court agrees that TC Loan 

Service, LLC, TC Decision Sciences, LLC, and Tailwind Marketing, LLC do not satisfy the 

"operation and management" test, but that Mr. Rees and Think Finance do. 

Mr. Rees and Think Finance also assert that the F AC fails to allege that they themselves 

acted to "collect" any unlawful debt. 40 Think Finance relies on Durante, in which the Second 

40 Rees and the Think Defendants asse1i that the proper definition of "collection" for 
purposes of§ 1962( c) is "to induce in any way any person to make repayment thereof." United 
States v. Pepe, 747 F.2d 632, 674 (11th Cir. 1984). Plaintiffs object that the Think Defendants 
are inappropriately seeking to add an additional "inducement" element onto RICO. (Doc. 85 
at 95.) Plaintiffs argue that, in any case, they have alleged that the Think Defendants "induced" 
repayment. (Id. at 96.) To the extent that there is an "inducement" element, the court concludes 
that it is alleged in the F AC by the allegations that funds were actually electronically collected 
directly from Plaintiffs' bank accounts. (See Doc. 18 iii! 30, 54, 69, 100.) 
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Circuit-tracking the language of§ 1962( c )-listed as an element that "the individual defendants 

paiiicipated in the conduct of the affairs of the enterprise through collection of unlawfit! debt." 

Durante, 755 F.2d at 248 (emphasis added). Rees contends that a RICO claim against him 

"cannot be based on allegations that the ente1prise simply engaged in acts of mail fraud, wire 

fraud, or the collection of unlawful debt." (Doc. 98 at 22 (emphasis added).) Thus, both Rees 

and Think Finance argue that the F AC fails to allege that they individually took any actions 

constituting collection of unlawful debt. Plaintiffs insist that "[t]here is no requirement that each 

defendant personally lend any money, only that they paiiicipate, directly or indirectly." (Doc. 85 

at 96.)41 

As noted above, "[ t ]he focus of section 1962( c) is on the individual [acts] engaged in by a 

defendant, rather than the collective activities of the members of the enterprise, which are 

proscribed by section 1962(d) [RICO's conspiracy provision]." Persico, 832 F.2d at 714. For 

largely the same reasons stated above regarding racketeering, the court concludes that the F AC 

adequately alleges that Rees and Think Finance participated in the collection of allegedly 

unlawful debt. The F AC alleges that Rees and Think Finance designed the system under which 

borrowers would be charged allegedly usurious interest rates. That is plainly an allegation of 

"participation." 

41 Plaintiffs also assert that they have alleged that Rees and Think Finance "took many 
acts that were designed to induce the repayment of an unlawful debt." (Doc. 85 at 93.) 
Referring to the allegations that Rees and Think Finance controlled the Tribal Defendants (Doc. 
18 iii! 54, 69), Plaintiffs maintain that the F AC does allege that Rees and Think Finance 
"collected unlawful debt multiple times from both Jessica Gingras and Angela Given." (Doc. 85 
at 94, 96.) 
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c. Twice the Enforceable Rate 

This element does not appear to be in dispute. The F AC alleges that the rates charged 

were between 198 and 3 7 6% annually-well in excess of twice the rate enforceable under 

Ve1mont law. 

d. Injury to Business or Property 

For the reasons discussed above, the F AC alleges the requisite injury. 

Conclusion 

All Defendants' motions to compel arbitration (Docs. 64, 66, 67, 77, 76) are DENIED. 

The Tribal Defendants' Motion to Dismiss (Doc. 66) is GRANTED IN PART and 

DENIED IN PART. On all counts against the Tribal Defendants, Plaintiffs can obtain only 

prospective injunctive or declaratory relief. Counts One and Two are DISMISSED. Count 

Three is DISMISSED as to Plaintiff Gingras; but remains as to Plaintiff Givens. The Vermont 

state-law claims (Counts Four and Seven) survive against the Tribal Defendants. The RICO 

claims (Counts Five and Six) remain in the case. The unjust enrichment claim (Count Seven) 

also remains. 

The Think Defendants' Motion to Dismiss (Doc. 65) is GRANTED IN PART and 

DENIED IN PART. Counts One and Two are DISMISSED. Count Three is DISMISSED as to 

Plaintiff Gingras, but remains as to Plaintiff Givens. The VCFA claim (Count Four) remains 

against the Think Defendants. The RICO claim (Count Six) as against TC Loan, TC Decision, 

and Tailwind Marketing is DISMISSED, but remains as against Think Finance. The Think 

Defendants have not sought dismissal of the unjust enrichment claim (Count Seven), so that 

claim remains against them. 
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Kenneth Rees's Motion to Dismiss (Doc. 67) is GRANTED IN PART and DENIED IN 

PART. Counts One and Two are DISMISSED. Count Three is DISMISSED as to Plaintiff 

Gingras, but remains as to Plaintiff Givens. The VCF A claim (Count Four) remains against Mr. 

Rees. The RICO claims (Counts Five and Six) remain against Mr. Rees. The unjust enrichment 

claim (Count Seven) remains. 

TCV and Sequoia's Motions to Dismiss (Docs. 76, 77, respectively) are DENIED 

without prejudice, and may be renewed following discovery on the issue of personal jurisdiction. 

Plaintiffs' Motion for Jurisdictional Discovery (Doc. 43) on the issues of subject-matter 

jurisdiction and arbitration is MOOT. 

Dated at Rutland, in the District of Ve1mont, this J[   

ShJ 
 

United States District Court 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF VERMONT 

JESSICA GINGRAS, et. a! 

Plaintiffs, 
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U.S. OISTHICT COURT 
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FILED 
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BY~ 
DEPUTY CLERK 

v. Civil Action No.: 15-CV-101 

JOEL ROSETTE, TED WHITFORD, and TIM 
MciNERNEY, THINK FINANCE, INC., TC 
LOAN SERVICE, LLC, KENNETH E. REES, TC 
DECISION SCIENCES, LLC, TAILWIND 
MARKETING, LLC, SEQUOIA CAPITAL 
OPERATIONS, LLC and TECHNOLOGY 
CROSSOVER VENTURES 

Defendants. 

NOTICE OF APPEAL 

NOTICE IS HEREBY GIVEN that Joel Rosette, Ted Whitford and Tim Mcinerney, 

defendants in the above-captioned action, hereby appeal to the United States Court of Appeals 

for the Second Circuit from the Order and Opinion, entered on May 18, 2016 (Docket No. 122), 

denying the Defendants' Motion to Compel Arbitration and denying in part the Defendants' 

Motion to Dismiss, as well as all associated orders. 

Dated: June 17, 2016 Respectfully submitted, 

DO 
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And e D. Bouffard, Esq. 
199 Main Street 
P.O. Box 190 
Burlington, VT 05402-0190 
802.863.2375 
abouffard@drm.com 
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Richard J. Zack (PA No. 77142) 
Jay A. Dubow (PA No. 41741) 
Matthew B. Hornberger (PA No. 317064) 
PEPPER HAMIL TON LLP 
3000 Two Logan Square 
Eighteenth & Arch Streets 
Philadelphia, PA 19103-279 
215.981.4000 
zackr@pepperlaw.com 
dubowj @pepperlaw.com 
hombergm@pepperlaw.com 
Attorneys for Defendants Rosette, Mcinerney, and 
Whitford 
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9 U.S.C. § 2. Validity, irrevocability, and enforcement of
agreements to arbitrate.

A written provision in any maritime transaction or a contract
evidencing a transaction involving commerce to settle by arbitration a
controversy thereafter arising out of such contract or transaction, or the
refusal to perform the whole or any part thereof, or an agreement in
writing to submit to arbitration an existing controversy arising out of
such a contract, transaction, or refusal, shall be valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in equity for the
revocation of any contract.
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9 U.S.C. § 3. Stay of proceedings where issue therein referable to
arbitration.

If any suit or proceeding be brought in any of the courts of the United
States upon any issue referable to arbitration under an agreement in
writing for such arbitration, the court in which such suit is pending,
upon being satisfied that the issue involved in such suit or proceeding is
referable to arbitration under such an agreement, shall on application of
one of the parties stay the trial of the action until such arbitration has
been had in accordance with the terms of the agreement, providing the
applicant for the stay is not in default in proceeding with such
arbitration.
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9 U.S.C. § 4. Failure to arbitrate under agreement; petition to
United States court having jurisdiction for order to compel
arbitration; notice and service thereof; hearing and determination.

A party aggrieved by the alleged failure, neglect, or refusal of another
to arbitrate under a written agreement for arbitration may petition any
United States district court which, save for such agreement, would have
jurisdiction under title 28, in a civil action or in admiralty of the subject
matter of a suit arising out of the controversy between the parties, for an
order directing that such arbitration proceed in the manner provided for
in such agreement. Five days’ notice in writing of such application shall
be served upon the party in default. Service thereof shall be made in the
manner provided by the Federal Rules of Civil Procedure. The court
shall hear the parties, and upon being satisfied that the making of the
agreement for arbitration or the failure to comply therewith is not in
issue, the court shall make an order directing the parties to proceed to
arbitration in accordance with the terms of the agreement. The hearing
and proceedings, under such agreement, shall be within the district in
which the petition for an order directing such arbitration is filed. If the
making of the arbitration agreement or the failure, neglect, or refusal to
perform the same be in issue, the court shall proceed summarily to the
trial thereof. If no jury trial be demanded by the party alleged to be in
default, or if the matter in dispute is within admiralty jurisdiction, the
court shall hear and determine such issue. Where such an issue is
raised, the party alleged to be in default may, except in cases of
admiralty, on or before the return day of the notice of application,
demand a jury trial of such issue, and upon such demand the court shall
make an order referring the issue or issues to a jury in the manner
provided by the Federal Rules of Civil Procedure, or may specially call
a jury for that purpose. If the jury find that no agreement in writing for
arbitration was made or that there is no default in proceeding
thereunder, the proceeding shall be dismissed. If the jury find that an
agreement for arbitration was made in writing and that there is a default
in proceeding thereunder, the court shall make an order summarily
directing the parties to proceed with the arbitration in accordance with
the terms thereof.
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9 U.S.C. § 10. Same; vacation; grounds; rehearing

(a) In any of the following cases the United States court in and for the
district wherein the award was made may make an order vacating the
award upon the application of any party to the arbitration—

(1) where the award was procured by corruption, fraud, or undue
means;

(2) where there was evident partiality or corruption in the
arbitrators, or either of them;

(3) where the arbitrators were guilty of misconduct in refusing to
postpone the hearing, upon sufficient cause shown, or in refusing
to hear evidence pertinent and material to the controversy; or of
any other misbehavior by which the rights of any party have been
prejudiced; or

(4) where the arbitrators exceeded their powers, or so imperfectly
executed them that a mutual, final, and definite award upon the
subject matter submitted was not made.

(b) If an award is vacated and the time within which the agreement
required the award to be made has not expired, the court may, in its
discretion, direct a rehearing by the arbitrators.

(c) The United States district court for the district wherein an award
was made that was issued pursuant to section 580 of title 5 may make
an order vacating the award upon the application of a person, other than
a party to the arbitration, who is adversely affected or aggrieved by the
award, if the use of arbitration or the award is clearly inconsistent with
the factors set forth in section 572 of title 5.
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9 U.S.C. § 11. Same; modification or correction; grounds; order.

In either of the following cases the United States court in and for the district
wherein the award was made may make an order modifying or correcting the
award upon the application of any party to the arbitration—

(a) Where there was an evident material miscalculation of figures or an evident
material mistake in the description of any person, thing, or property referred to in
the award.

(b) Where the arbitrators have awarded upon a matter not submitted to them,
unless it is a matter not affecting the merits of the decision upon the matter
submitted.

(c) Where the award is imperfect in matter of form not affecting the merits of the
controversy.

The order may modify and correct the award, so as to effect the intent thereof and
promote justice between the parties.
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