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INTRODUCTION 

The Bay Mills Indian Community (“Bay Mills” or the “Tribe”) is a federally recognized 

Indian tribe.  The United States has recognized Bay Mills as a distinct political community, 

holding its own territory and having its own laws, to the exclusion of the laws of states, and 

subject only to the superintendence and guardianship of the United States, since the birth of the 

Nation.  Treaty with the Wyandot, August 3, 1795 (7 Stat. 49).  In what was characteristic of the 

treatment of Indians in the 1800s, the United States purchased—for a tiny fraction of the true 

value—millions of acres of Bay Mills’ land. 

In 1946, the United States created the Indian Claims Commission (“ICC”) to allow tribes 

like Bay Mills to seek redress for such unconscionable transactions.  Bay Mills filed multiple 

claims with the ICC, and after 30 years of litigation, prevailed on all of them—only to spend 

another 25 years seeking to obtain the judgment proceeds.  Finally, in 1997, Bay Mills convinced 

the United States to enact the Michigan Indian Land Claim Settlement Act, Pub. L. 105-143, 111 

Stat. 2652 (“MILCSA”).  MILCSA establishes a land trust (“Land Trust”) with Bay Mills’ ICC 

judgment funds, the proceeds of which Bay Mills can use to purchase new tribal lands.  MILCSA 

§107(a).  In enacting MILCSA, Congress also dictated that “[a]ny land acquired with funds from 

the Land Trust shall be held as Indian lands are held.”  MILCSA § 107(a)(3).  Congress’ 

directive that the lands so purchased “shall be held as Indian lands are held” demonstrates its 

clear intention that Bay Mills exercise governmental power over such lands, subject only to a 

restriction by the United States against their alienation.  Lands “held as Indian lands are held” 

are, in purpose and effect, Reservation lands. 

The MILCSA framework redresses unconscionable dealings perpetrated against Bay 

Mills by the United States, but Defendant Governor Snyder sees only an affront to state anti-

gaming laws.  His purported concern for “anti-gaming laws,” however, rings hollow—Michigan 
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hosts no fewer than 25 casinos, including non-Indian casinos in downtown Detroit.1  Still, 

Defendant attempts to prevent Bay Mills from enjoying the benefits of the decades of litigation 

and advocacy underlying MILCSA, and contends that, even if Bay Mills acquires land under a 

congressional mandate that such land “shall be held as Indian lands are held,” that the land is not 

“Indian land.”  According to Defendant, Congress’ establishment of a perpetual Land Trust, with 

limitations on the scope of the Trust’s usage, and its command that “any land acquired with 

funds from the Land Trust shall be held as Indian lands are held,” means nothing.  Instead, 

Defendant argues that land acquired pursuant to MILSCA is no different than any other land 

purchase.  Defendant’s position is not only contrary to the established meaning of the terms used 

in MILCSA and the purpose of the statute, but also violates fundamental rules of statutory 

construction.  The Court should reject Defendant’s position, and instead find that “[a]ny land 

acquired with funds from the Land Trust shall be held as Indian lands are held” means that Bay 

Mills exercises governmental power over such lands, subject to a restriction by the United States 

against their alienation. 

BACKGROUND 

The Bay Mills Indian Community comprises the “six [Ojibwa] bands residing at and near 

Sault Ste. Marie,” Treaty with the Chippewa, July 31, 1855, 11 Stat. 621, and is their political 

successor in interest.  U.S. v. Michigan, 471 F. Supp. 192, 218 (W.D. Mich. 1979).  The Bay 

Mills bands are parties to numerous treaties with the United States, under which Bay Mills and 

other Ojibwa and Ottawa bands ceded millions of acres of land across the lower and upper 

peninsulas of Michigan to the United States.  The United States breached its obligations to pay 

fair consideration for the cessions, and Bay Mills was forced to bring three different claims 
                                                 
1 Michigan Gaming Control Board, Locations of the Detroit Casinos, at 
http://www.michigan.gov/mgcb/0,4620,7-120-1380_57134_57136---,00.html. 
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against the federal government before the ICC to recover fair consideration. 

1) Bay Mills Indian Community, et al. v. United States, Docket No. 18-E 

Under the Treaty with the Ottawa, March 28, 1836 (7 Stat. 491), the Bay Mills bands, 

along with several other Ojibwa and Ottawa bands in Michigan, ceded approximately 14 million 

acres, encompassing the eastern half of Michigan’s Upper Peninsula and almost the entire 

western half of Michigan’s Lower Peninsula, to the United States.  The United States 

compensated the bands for the cession with annuities for 20 years, trade goods, and access to 

technical assistance from mechanics and farmers.  The amount paid to the ceding bands was far 

below the actual value of the land, and Bay Mills filed suit against the United States in 1948 

before the ICC in Docket 18-E.  Another Bay Mills’ claim, arising under the cession of the St. 

Martins Islands (7 Stat. 207), was consolidated with this case.  In 1971, the Commission found 

that the United States obtained $12,142,225 in value from the property, but had paid less than 

one -tenth that amount to the bands.  26 Ind. Cl. Comm. 538, 541 (1971).  The Commissioner 

declared this amount unconscionable, and the final judgment of the Commission was reported to 

Congress as $10,109,004.  27 Ind. Cl. Comm. 94, 97 (1972).  Congress appropriated the 

judgment funds, but they were not distributed. 

2) Bay Mills Indian Community, et al. v. United States, Docket No. 18-F 

Bay Mills’ claims in Docket No. 18-F arose from the Treaty with the Chippewa, August 

2, 1855 (11 Stat. 631).  Under that treaty, the Bay Mills bands ceded to the United States certain 

of their encampment grounds and associated fishing rights.  A United States commissioner 

unilaterally set the value of the ceded land and the United States promised that the consideration 

would be paid “as annuities are paid.” Id., Art. 2.  The United States did not fulfill its obligation.  

In 1949, Bay Mills commenced an action before the ICC, Bay Mills Indian Community, et al. v. 

United States, Docket No. 18-R, and in 1969, the ICC found the amount paid to the Tribe for this 
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cession to be unconscionably low.  22 Ind. Cl. Comm. 79, 83 (1969).  Congress appropriated the 

settlement funds for the Tribe in that same year. 

3) The Michigan Indian Land Claims Settlement Act 

After prevailing on its claims against the United States, Bay Mills was forced to wait 

another 25 years before Congress enacted a distribution plan by which the Tribe finally would 

receive compensation for its losses.  That distribution plan, enacted on December 15, 1997, was 

MILCSA.  Representatives of Bay Mills worked closely with members of Congress on the 

drafting of the legislation, particularly the plan for Bay Mills’ use of the judgment funds.  

Tierney Decl. ¶ 3.  In MILCSA, Bay Mills sought, and obtained, a mechanism for acquiring land 

that would be subject to its governmental authority—to the exclusion of the State of Michigan.  

Id.  MILCSA provides for the distribution of the judgments for all of Bay Mills’ claims.  Section 

107(a) of MILCSA established a trust fund—the “Land Trust”–comprising 20% of Bay Mills’ 

portion of the funds paid for settlement of the ICC cases.  Under this section, Bay Mills is to use 

the proceeds of the Land Trust to improve existing tribal land holdings and to acquire new tribal 

land holdings, and “[a]ny land acquired with funds from the Land Trust shall be held as Indian 

lands are held.”  MILCSA § 107(a)(3). 

STANDARD OF DECISION 

Summary judgment is proper if “there is no genuine dispute as to any material fact” and 

judgment is appropriate as a matter of law.”  Babcock & Wilcox Co. v. Cormetech, 848 F.3d 754 

(6th Cir. 2017) (quoting Fed. R. Civ. P. 56(a)).  The Court “must view the evidence in the light 

most favorable to the non-moving party and draw all reasonable inferences in its favor.”  Id.  

Federal statutes must be liberally interpreted in favor of tribes “with ambiguous provisions 

interpreted to their benefit.”  Cty. of Yakima v. Yakama Indian Nation, 502 U.S. 251, 269 (1992) 

(citing Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985)).  This applies with particular force 
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to statutes, like MILCSA, enacted for the benefit of tribes.  Bryan v. Itasca County, 426 U.S. 

373, 392-3 (1976) (“[S]tatutes passed for the benefit of dependent Indian tribes . . . are to be 

liberally construed, doubtful expressions being resolved in favor of the Indians.” (quoting Alaska 

Pac. Fisheries v. United States, 248 U.S. 78, 89 (1918))). 

ARGUMENT 

As shown below, the phrase “held as Indian lands are held,” as used in MILCSA, has a 

well-established meaning that arose from usage in numerous treaties under which the United 

States recognized the Indian tribes’ authority over land, and intended that such land be held 

under the governmental authority of the tribes, subject only to a restraint on alienation by the 

United States.  Congress used this same phrase in MILCSA to describe Bay Mills’ rights to the 

land it acquires as a remedy for unconscionable land transactions with the United States.  The 

Court must interpret this phrase based upon its established meaning, and Defendant’s efforts to 

avoid this conclusion are meritless. 

I. “HELD AS INDIAN LANDS ARE HELD” MEANS TRIBAL OWNERSHIP OF 
LAND IN FEE SIMPLE, SUBJECT TO A FEDERAL RESTRAINT ON 
ALIENATION, AND UNDER TRIBAL GOVERNMENTAL CONTROL. 

A. Treaties and Case Law Establish that Lands “Held As Indian Lands Are Held” 
Means Land Under the Governmental Power of a Tribe, with Status Equivalent 
to Reservation Land. 

Congress did not invent the phrase “held as Indian lands are held” when it enacted 

MILCSA § 107.  That phrase was established as a term of art hundreds of years earlier by the 

Supreme Court’s articulation of the scope of tribal authority over their landholdings, and by 

treaties that used the phrase to identify land under tribal ownership and jurisdiction—subject 

only to the protection of the United States.  By using that term of art in MILSCA, Congress 

invoked its established meaning.  Clinton Decl. ¶ 10 (submitted with this brief); see also NLRB v. 

Canning, 134 S. Ct. 2550, 2595 (2014) (Scalia, J. concurring) (stressing that words must be 
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interpreted consistent with original usage); Schindler Elev. Corp. v. United States ex rel. Kirk, 

563 U.S. 401, 416 (2011) (“[S]tatutory terms carry their ordinary meaning.”). 

Early in our Nation’s history, the United States Supreme Court established that Indian 

tribes exercise governmental authority over their lands; the exercise of such authority is the 

defining characteristic of “Indian lands.”  “From the commencement of our government, 

Congress has . . . treat[ed] [Indian tribes] as nations, respect[ed] their rights, and manifest[ed] a 

firm purpose to afford that protection which treaties stipulate.”  Worcester v. Georgia, 31 U.S. 

515, 556-57 (1832).  Moreover, “these acts . . . manifestly consider the several Indian nations as 

distinct political communities, having territorial boundaries within which their authority is 

exclusive and having a right to all the lands within those boundaries which is not only 

acknowledged, but guarantied, by the United States.”  Id. at 557.  Thus, an Indian tribe is “a 

distinct community occupying its own territory . . . in which the laws of [the states] can have no 

force, and which the citizens of [the states] have no right to enter but with the assent of the 

[tribe], or in conformity with treaties and with the acts of Congress.”  Id.  at 561. 

Even after Worcester, some states attempted to impose authority over Indian lands within 

their borders.  The Supreme Court consistently rebuffed those efforts and confirmed that states 

had no such authority.  For example, in The New York Indians, the Court confirmed that tribes 

hold Indian lands “under their original rights, and [are] entitled to the undisturbed enjoyment of 

them” until they convey the land to the United States, and any state regulation of the lands until 

that time is “illegal.”  72 U. S. 761, 770-71 (1866).  The Court also confirmed that “the Indian 

right of occupancy creates an indefeasible title to the reservations that may extend from 

generation to generation, and will cease only by the dissolution of the tribe, or their consent to 

sell to . . . [a] party that is authorized to deal with the tribe in respect to their property, and this 
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with the consent of the government.”  Id at 771.  In The Kansas Indians, the Court confirmed 

that Indian lands are “withdrawn from the operation of [s]tate laws,” and so long as a tribe “is 

preserved intact, and recognized by the political department of the government as existing, then 

they are a ‘people distinct from others,’ capable of making treaties, separated from the 

jurisdiction of [the state], and to be governed exclusively by the government of the Union.”  72 

U. S. 737, 755-56 (1866).  Thus, the United States has consistently acknowledged that Indians 

exercised governmental authority over their lands, free from state regulation, subject to a 

restraint on alienation by the United States.  This rule applies today.  Clinton Decl. ¶ 10. 

This fundamental understanding of Indian land holding is reflected in the numerous 

treaties between the United States and Indian tribes, where the phrases “held as Indian lands are 

held” or “as other Indian lands are held” are used to place land under tribal ownership and 

jurisdiction—subject to the protection and restraint on alienation by the United States.  For 

example, in the Treaty with the Wyandot (Aug. 3, 1795), 7 Stat., 49, the United States sought 

“[t]o prevent any misunderstanding about the Indian lands” by explaining that Indian tribes hold 

land subject to a restriction on alienation by the United States and that only the Indian tribes and 

the United States—not the individual states—have governmental jurisdiction over such lands.  

Art. V.  Specifically: 

The “tribes who have a right to those lands, are quietly to enjoy them, 
hunting, planting, and dwelling thereon so long as they please, without 
any molestation from the United States; but when those tribes, or any of 
them, shall be disposed to sell their lands, or any part of them, they are 
to be sold only to the United States; and until such sale, the United States 
will protect all the said Indian tribes in the quiet enjoyment of their lands 
against all citizens of the United States, and against all other white 
persons who intrude upon the same. And the said Indian tribes again 
acknowledge themselves to be under the protection of the said United 
States and no other power whatever.”  Art. V (emphasis added). 

“If any citizen of the United States, or any other white person or persons, 
shall presume to settle upon the lands now relinquished by the United 
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States, such citizen or other person shall be out of the protection of the 
United States; and the Indian tribe, on whose land the settlement shall be 
made, may drive off the settler, or punish him in such manner as they 
shall think fit; and because such settlements made without the consent of 
the United States, will be injurious to them as well as to the Indians, the 
United States shall be at liberty to break them up, and remove and punish 
the settlers as they shall think proper, and so effect that protection of the 
Indian lands herein before stipulated.”  Art. VI (emphasis added). 

The Wyandot Treaty thereby articulated an understanding of what it means for a tribe to 

hold Indian lands.  Thereafter, the term “Indian lands” and the phrase “held as Indian lands are 

held” were used to designate land that was or would be under the ownership and governmental 

authority of an Indian tribe and held in fee simple subject to a restraint on alienation by the 

United States.  Clinton Decl. ¶ 10.  The usage applied both when lands were identified by 

specific legal descriptions (e.g., Treaty with the Winnebago, (Sept. 15, 1832), 7 Stat., 370) and in 

referring generally to lands that a tribe may acquire in the future (e.g., Treaty with the Creeks 

(June 29, 1796), 7 Stat., 56).  For example: 

 Treaty with the Creeks (June 29, 1796), 7 Stat., 56.  Under Article IV, “whenever any of 
the trading or military posts mentioned in this treaty, shall, in the opinion of the President 
of the United States of America, be no longer necessary for the purposes intended by this 
cession, the same shall revert to and become a part of the Indian lands.”  The 1796 
Treaty with the Creeks followed the 1790 Treaty with the Creeks (Aug. 7, 1790), 7 Stat., 
35, which established that “Indian lands” had the meaning set forth in the Treaty with the 
Wyandot: “under the protection of the United States of America, and of no other 
sovereign whosoever; and they also stipulate that the said Creek Nation will not hold any 
treaty with an individual State, or with individuals of any State,” (Art. II), and “If any 
citizen of the United States, or other person not being an Indian, shall attempt to settle on 
any of the Creeks lands, such person shall forfeit the protection of the United States, and 
the Creeks may punish him or not, as they please” (Art VI).  (Emphasis added.) 

 Treaty with the Winnebago, (Sept. 15, 1832), 7 Stat., 370.  The Winnebago Nation 
exchanged one tract of land over which it had title for another tract.  Arts. I, II.  Under 
Article II, it was agreed, that “the United States grant to the Winnebago nation, to be held 
as other Indian lands are held, that  . . . [land description].” (Emphasis added.)  

 Treaty with the Chippewa (Sept. 26, 1833), 7 Stat., 431.  Under Article 2, “the United 
States shall grant to the said United Nation of Indians to be held as other Indian lands are 
held which have lately been assigned to emigrating Indians . . . [land description].”  
(Emphasis added.) 
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 Treaty with the Oneida (Feb. 3, 1838), 7 Stat., 566.  Under Article 2, “there shall be 
reserved to the said Indians to be held as other Indian lands are held . . . [land 
description].” (Emphasis added.) 

 Treaty with the Stockbridge Tribe (Nov. 24, 1848), 9 Stat., 955.  “The President . . . shall 
procure for the use of said Stockbridge Indians a quantity of land west of the Mississippi 
River, upon which they shall reside, not less than seventy-two sections, said Indians to be 
consulted as to the location of said land, and to be holden by the same tenure as other 
Indian lands.” (Emphasis added.) 

 Treaty with the Menominee (May 12, 1854), 10 Stats, 1064.  Under Article 2, “the United 
States agree to give, and do hereby give, to said Indians for a home, to be held as Indian 
lands are held.”  (Emphasis added.) 

Modern courts have interpreted the phrase “held as Indian lands are held” consistent with 

its established, historical meaning, as required by fundamental rules of interpretation.  See Green 

v. Bock Laundry Mach. Co., 490 U.S. 504, 528 (1989) (Scalia, J., concurring) (legislation should 

be interpreted in the manner consistent with context and ordinary usage likely to have been 

understood by Congress, and “most compatible with the surrounding body of law into which the 

provision must be integrated”).  The phrase must be interpreted as “equating the [tribe’s land] 

with that of other Indian reservations.”  Oneida Tribe of Indians v. United States, 165 Ct. Cl. 

487, 490-491 (Ct. Cl. 1964); see Menominee Tribe v. United States, 391 U.S. 404, 406 (1968) 

(explaining that “to be held as Indian lands are held” created the Reservation by treaty, including 

the right to hunt and fish exclusive of state control, even after the tribe was terminated).2  

Reservations are, of course, lands under the governmental authority of a tribe.  Williams v. Lee, 

358 U.S. 217, 223 (1959).  To be clear, Bay Mills does not claim to be a beneficiary of any of the 

specific treaties discussed above.  Rather, as noted Indian law scholar and legal historian 

Professor Robert Clinton explains, these treaties and Supreme Court holdings regarding the 
                                                 
2 The Department of Interior agrees that “[i]n each of the treaties where the phrase [held as 
Indian lands are held] was used, it was in the context of creating what today we would call a 
reservation for the subject tribes.”  U.S. Department of Interior Indian Lands Opinion at Page 9 
(December 21, 2010).  PageID.437, 445. 
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meaning of Indian land ownership establish that “held as Indian lands are held” is a term of art 

with a particular meaning.  Clinton Decl. ¶ 10.  Thus, when the United States used “held as 

Indian lands are held” in MILCSA, just as when it used it in treaties, it designated land that was, 

or would be, under the governmental authority of an Indian tribe.  Id. 

B. Restricted Fee Status Attaches to Land Trust Purchases as a Matter of Law. 

The second essential characteristic of lands “held as Indian lands are held” is that such 

lands are held in fee simple subject to a restraint on alienation by the United States.  Clinton 

Decl. ¶ 10.  The leading treatise on federal Indian law, Cohen’s Handbook of Federal Indian 

Law (2012 ed.) (Attached as Exhibit A)—an authority upon which Defendant purports to rely 

and urges the Court to follow—confirms that land purchased and held by an Indian tribe, as 

contemplated under MILCSA, is held in fee simple, subject to a restraint on alienation by the 

United States; and, Professor Clinton, an editor of the 1982 edition of Cohen, agrees that tribal 

lands are held subject to a restraint on alienation by the United States.  Clinton Decl. ¶ 10.   

That Indian lands held in fee simple are subject to a restraint on alienation is a principle 

that follows directly from the Indian Commerce Clause in the Constitution and is recognized by 

case law, treaty, and statute.  The Constitution provides that the United States Congress, 

exclusive of the states, shall have the power “[t]o regulate Commerce . . . with the Indian 

Tribes.”  U. S. Const., art. I, § 8, cl. 3.  The Indian tribes also “acknowledge themselves in their 

treaties to be under the protection of the United States; they admit that the United States shall 

have the sole and exclusive right of regulating the trade with them.”  Cherokee Nation v. 

Georgia, 30 U.S. 1, 17 (1831).  Treaty language confirms the understanding that “Indian lands” 

meant lands that could only be sold to the United States, or with the United States’ permission.  

E.g., Treaty with the Wyandot (Aug. 3, 1795), 7 Stat., 49, Art. 5.  When the United States 

recognizes particular lands as being held by Indians, whether by treaty or statute, the nature of 
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the Indians’ interest becomes a vested property right protected by the Fifth Amendment.  Tee-

Hit-Ton Indians v. United States, 348 U.S. 272, 277–278 (1955) (“Where the Congress by treaty 

or other agreement has declared that thereafter Indians were to hold the lands permanently, 

compensation must be paid for subsequent taking.”)  It follows then that use of the term “held as 

Indian lands are held” conveys or recognizes ownership under treaty and statute and 

acknowledges ownership in restricted fee.  Clinton Decl. ¶ 10. 

If there could be any doubt that Indian lands were subject to a restraint on alienation by 

the United States, one of the first laws passed by Congress was an act regulating the sale of 

Indian land.  Regulation of Trade and Intercourse with the Indian Tribes, Act of July 22, 1790. 1 

Stat. 137.  The law has been amended since, but the restraint on alienation remains in force.  25 

USC § 177; 28 U.S.C. § 1360(b).  As Cohen explains, “[t]itle to tribal lands held in fee simple is 

owned under the same terms as title held by non-Indians, except that it may be subject to the 

restriction on alienation of the Non-Intercourse Act.”  Cohen § 15.04 (citing United States v. 

Candelaria, 271 U.S. 432 (1926) (Indian tribes “hold their [fee simple] lands subject to the 

restriction that the same cannot be alienated in any-wise without [the United States’] consent.”).  

Cohen adds the qualification that this rule “may” apply only because land distributed under the 

General Allotment Act is not subject to such restraints, even if later re-purchased by an Indian 

tribe.  Id.; see also County of Yakima v. Confederated Tribes & Bands of the Yakima Indian 

Nation, 502 U.S. 251, 259-60 (1992).  Otherwise, under the Non-Intercourse Act, “[n]o 

purchase, grant, lease, or other conveyance of lands, or of any title or claim thereto, from any 

Indian nation or tribe of Indians, shall be of any validity in law or equity” without the United 

States’ consent.  The restraint applies automatically, and need not be described on the deed or 

otherwise recorded.  Id.  Indeed “containing no language of limitation, [25 USC § 177] must then 
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be read as applying to all Indian lands”—whether within the bounds of a Reservation or not.  

Mohegan Tribe v. Connecticut, 638 F.2d 612, 621 (2d Cir. 1980). 

In consideration of the Non-Intercourse Act, Congress has “authorized the conveyance of 

tribal fee land, indicating that statutory authority is necessary to do so.”  Cohen § 15.06 (citing 

Pub. L. No. 108-204, § 126, 118 Stat. 546 (2004) (authorizing sale of non-trust land by Shakopee 

Mdewakanton Sioux Community); Pub. L. No. 101-630, §§ 101(3), (5), 104 Stat. 4531 (1990) 

(congressional finding that Non-Intercourse Act required approval of sale of tribally owned fee 

lands “located approximately one hundred twenty-five miles from the [tribal] land base”)); see 

also, Pub. L. No. 110-76, 121 Stat. 725 (2007) (authorizing Saginaw Chippewa Indian Tribe to 

sell, lease, or encumber lands not held in trust); Pub. L. No. 110-453, 122 Stat. 5029 (2008) 

(authorizing Sault Ste. Marie Tribe of Chippewa Indians to sell, lease, or encumber non-trust 

lands); Pub. L. No. 113-88, 128 Stat. 1019 (2014) (authorizing Fond du Lac Band of Lake 

Superior Chippewa to sell, lease, or encumber lands not held in trust).  These statutes show that 

the Non-Intercourse Act applies to lands owned in fee by a tribe, wherever located, absent the 

United States’ express authorization to transfer or encumber such lands.   

Accordingly, it is well established by usage and case law, and as confirmed by noted 

Indian law scholar Robert Clinton, the phrase “as Indian lands are held” means lands subject to 

the governmental authority of a tribe, equivalent to Reservation land, and subject to restriction by 

the United States against alienation. 

C. Defendant’s Argument that “Held As Indian Lands Are Held” Confers no 
Particular Legal Status to MILCSA Purchases is an Unsupported Assertion and 
Contrary to the Authorities Upon Which Defendant Purports to Rely. 

Defendant contends, incorrectly, that even though MILCSA requires that Bay Mills’ 

Land Trust purchases are to be “held as Indian lands are held,” no particular status attaches to 

MILCSA land.  PageID.481-19.  But Defendant does not address the established meaning of the 
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phrase “held as Indian lands are held.”  Instead, he starts from the assumption that the phrase has 

no meaning, and attempts to obscure the lack of substance in his argument with theories about 

what Congress purportedly “intended” to do.  Defendant makes five meritless arguments, but, as 

discussed in detail below, none of Defendant’s arguments refute the established meaning of 

“held as Indian lands are held.” 

1) Contrary to Defendant’s Assertion, “Held as Indian lands are Held” Does not Need to 
be Specifically Defined in MILCSA Because it has an Established Ordinary Meaning. 

Defendant argues that because MILCSA itself does not specifically define “held as Indian 

lands are held,” that phrase has no particular meaning.  PageID.419.  But Defendant’s bald 

assertion flies in the face of the  two well-established rules of statutory construction:  First, when 

statutory terms are not defined, they have their usual meaning.  Schindler Elevator Corp. v. 

United States ex rel. Kirk, 563 U.S. 401, 416 (2011) (“undefined statutory terms carry their 

ordinary meaning.”).  Second, statutes must be read to avoid surplusage.  Id. at 410 (applying the 

ordinary meaning of “report” to avoid rendering “superfluous” other words in the statute); 

Duncan v. Walker, 533 U.S. 167, 174 (2001) (“It is our duty to give effect, if possible, to every 

clause and word of a statute.”).  Defendant’s argument violates both of these bedrock rules. 

Nowhere in Defendant’s brief does he address the usual meaning of “held as Indian lands 

are held”—not the usage of that term in treaties, the understanding that attached through such 

use, or the case law interpreting the phrase.  Defendant does not identify any instance where the 

phrase “held as Indian lands are held” refers to land held in trust or any other status.  Instead, 

Defendant cursorily dismisses the possibility that there is any established meaning.  He suggests 

that “held as Indian lands are held” might refer to lands held in trust, or even mere easements or 

water rights.  PageID.419.  But this suggestion is not consistent with the tribal rights recognized, 

or the landholding statuses that were available, when the meaning of “held as Indian lands are 
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held” was established.  Clinton Decl. ¶ 10.  The phrase could not refer to trust land because the 

United States’ holding of tribal land in trust for the benefit of Indian tribes is a relatively modern 

phenomenon, established by the 1934 Indian Reorganization Act.3   

Defendant cites just one authority in his attempt to support his contention, the “leading 

treatise on federal Indian law,” Cohen’s Handbook of Federal Indian Law.  Bay Mills agrees that 

Cohen is the leading Indian law treatise and that the Court should refer to it in resolving this 

motion; Defendant, however, does not accurately present what the treatise—and the law 

underlying the treaty’s analysis—says on the subject of Indian lands.  Defendant  points to just 

one sentence from the treatise, that “[i]n the whole range of ownership forms known to our legal 

system, there is probably no form of property right that has not been lodged in an Indian tribe at 

one time or another.”  Cohen § 15.02.  This statement is not a definition of the phrase “held as 

Indian lands are held.”  It is not, and does not purport to be, a comprehensive statement of the 

law of tribal property, nor the law applicable to land purchased under MILCSA.  Moreover, 

Defendant fails to mention that—as shown above—Cohen explains in detail that Indian tribes 

hold their lands subject to a restraint on alienation by the United States.  Cohen § 15.04. 

Defendant is apparently unfamiliar with the statutory rule of construction against 

surplusage.  His argument makes the phrase “held as Indian lands are held” superfluous; and he 

even goes so far as to tell the Court that “held as Indian lands are held” is “unnecessary.”  

PageID.429.  If, as Defendant says, the phrase just means that an Indian tribe owns the land, then 

the same result would have been achieved by providing the MILCSA funds directly to the Tribe; 

any land purchased would be held by an Indian tribe.  Congress did not take such action 

                                                 
3 The United States held land in trust for individual Indians following the passage of the General 
Allotment Act in 1887.  Before that the United States held money and property designated for 
sale in trust, but not Reservation or Reservation-equivalent land. Cohen § 15.04. 
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however, opting instead to create the Land Trust and define the character of the lands purchased 

with its funds to be “held as Indian lands are held.”  Therefore, Congress intended “held as 

Indian lands are held” to mean something more than mere ownership by a tribe.  And it does. 

2) Congress Meant for Land Trust Purchases to be held in Restricted Fee. 

Defendant’s second argument, that Congress did not intend that the land be held in 

restricted fee, is really just a rehash of his incorrect contention that “Indian lands” only has a 

particular meaning if the statute defines the term.  Defendant argues that “Congress knew how to 

impose a restricted fee status on lands” but because it did not define “Indian lands” as restricted 

fee, MILCSA does not impose restricted fee status.  This argument fails, however, because its 

premise is false—as shown in Section I, above, restricted fee status applies automatically to land 

purchased by Bay Mills with Land Trust proceeds.  Congress understood and intended for this to 

be the case, and Defendant fails to show otherwise. 

Defendant cites the Federal Cave and Resources Protection Act and other federal statutes 

for their inclusion of specific definitions of “Indian land,” apparently believing that these statutes 

are evidence that Congress must specifically define the term “Indian lands” for it to have any 

meaning.  That is not so.  All of the referenced statutes define “Indian lands” as land held by the 

United States in trust, or land held by an individual Indian or tribe subject to a restriction by the 

United States against alienation.  This definition is consistent with the use of “Indian lands” in 

MILCSA to refer to lands subject to the governmental authority of a tribe, equivalent to 

Reservation land, and subject to restriction by the United States against alienation.4  16 U.S.C. § 

                                                 
4 Defendant argues that “interpreting ‘held as Indian lands are held’ to mean ‘restricted fee,’ . . . 
would exclude the other types of legal statuses in which Indian lands can be held.”  PageID 418.  
Defendant’s simplistic statement does not accurately characterize Bay Mills’ argument or the law 
regarding Indian land.  Land acquired under MILCSA is restricted fee by operation of law; 
nothing in MILCSA or any other law precludes such land from being taken into trust. 
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4302(3); 42 U.S.C. § 12511(20); 25 U.S.C. § 3103(10).  Defendant says nothing about the 

substance or purpose of the statutes he cites, and for good reason; consideration of what the 

statutes are meant to accomplish makes it obvious why Congress felt compelled to use a specific 

definition of “Indian lands” in those statutes when it did not do so in MILCSA.  For example, the 

Federal Cave and Resources Protection Act allows the Secretary of the Interior to delegate 

authority for regulating collection and removal of cave resources to Indian tribes.  16 U.S.C. § 

4305(d).  Congress had to identify in no uncertain terms which lands would be eligible for such 

delegation, since it covers some lands not under tribal control.  In contrast, under MILCSA, there 

would be no question which land was at issue—any land acquired with Land Trust proceeds—

and the matter to be clarified was whether Bay Mills had governmental power over such lands.  

Congress confirmed this to be the case by designating the lands as “Indian lands,” and relying on 

the established meaning of the phrase.  Schindler Elev. Corp., 563 U.S. at 416. 

Defendant also argues that Congress’ use of the term “restricted fee” in the Seneca 

Nation Settlement Act (“SNSA”), Pub. L. No. 101-503, 104 Stat. 1292 (1990), supports the 

contention that Congress invariably uses that term when certain lands are to be held in restricted 

fee.  This argument ignores the significant differences in the land claim disputes underlying 

MILCSA and SNSA and the frameworks established for resolving them.  The SNSA arose from 

“[d]isputes concerning leases of tribal lands within the city of Salamanca and the congressional 

villages, New York” that “strained relations between the Indian and non-Indian communities and 

have resulted in adverse economic impacts affecting both communities.”  SNSA § 2(a)(1). 

The disputes arose largely from land transactions involving non-Indians and the Seneca 

Nation that were conducted without federal approval, were extremely disadvantageous to the 

Tribe, and were determined to be unlawful under the Non-Intercourse Act.  SNSA §§ 2, 3.  The 
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settlement funds included $16 million from the State, SNSA § 6(c), and one of the principle 

purposes of the settlement was to promote stability, security, and cooperation between the 

Seneca Nation and the city.  SNSA § 2(b).  To address these unique issues—none of which were 

factors in Bay Mills’ claims settled by MILCSA—the SNSA created a protocol for land 

purchases from the settlement fund to address the difficult issues between the parties that led to 

the dispute.  Unlike Bay Mills’ Land Trust purchases, Indian land status does not attach 

immediately and automatically to the Seneca’s land purchases.  SNSA § 8.  The process for 

determining which lands acquired under the SNSA would become Indian land required input 

from state and local government, and it was only after that process was complete that the land 

might have restricted fee status.  Id.  This is markedly different from the automatic application of 

restricted fee status that otherwise applied under the Non-Intercourse Act.  It is also different 

from the lengthier, and more expensive, discretionary land-into-trust process.5  Indeed, courts 

have observed that the SNSA is “unique in creating a mechanism for newly acquired tribal lands 

to be held in restricted fee.” Citizens Against Casino Gambling in Erie Cty. v. Chaudhuri, 802 

F.3d 267, 274 (2d Cir. 2015), cert. denied, 136 S. Ct. 2387 (2016).  Congress was departing from 

the norm, and its choice of words reflects that.  In that context, it is apparent that Congress had 

good reason to use terminology that differs from what it used in MILCSA—even if the lands 

acquired under each statute would ultimately hold the same status, the process for obtaining the 

                                                 
5 The SNSA balances the state and local governments’ desire for input with an efficient process 
for the Seneca’s to establish its governmental power over new lands.  Permitting automatic 
restricted fee status or imposing mandatory trust status on acquired land precludes an opportunity 
for such input by the state and local governments.  Conversely, the trust application process, 
while permitting such input, also introduces delay, uncertainty, and cost to the process that is 
unfair to the Seneca.  BIA would be required to follow the onerous environmental, historical 
preservation, and title regulations.  25 C.F.R. 151.  Processing trust applications would depend 
on the availability of BIA resources and could take several years.  Neither option would serve the 
SNSA’s goals of promoting stability and security in the handling of land acquired by the Seneca.   
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status, and the timing, differ significantly and materially as a matter of political necessity. 

3) Defendant’s Disagreement with the Operation of MILCSA Cannot Preclude Bay 
Mills from Enjoying the Benefits of the Settlement it Obtained. 

Defendant also argues that the absence of so-called “procedural safeguards”—like the 

unusual approval process in SNSA § 8(c)—in MILCSA suggests that Congress did not intend to 

impose a restricted fee status on lands acquired with Bay Mills Land Trust funds.  PageID.421-

22.  But Defendant does not, and cannot, identify any requirement that Congress provide 

“procedural safeguards” when the United States settles land claims.  Defendant’s argument is 

nothing more than an attack on congressional judgment—it is a policy argument, not a legal 

one—that cannot deprive Bay Mills of the benefits of the settlement it obtained. 

Defendant demands “procedural safeguards” because IGRA does not require Indian tribes 

to obtain state concurrence or Secretarial approval before conducting gaming on newly-acquired 

restricted fee lands.  He contends, incorrectly, that Bay Mills would be required to obtain state 

concurrence for gaming on MILCSA land if the land were held in trust.  PageID.422. Defendant 

is apparently referring to the general rule that gaming is allowed on trust lands acquired after 

October 17, 1988 only after Secretarial review and state concurrence.  See 25 U.S.C. § 2719.  

But this rule does not apply to land taken into trust as part of “a settlement of a land claim;” 

IGRA allows gaming on such lands, even if taken into trust after October 17, 1988, without the 

need for Secretarial review or state concurrence.  § 2719(b)(1)(B)(i).  MILCSA is, of course, an 

Indian Land Claim Settlement.  Thus, for purposes of § 2719, it would make no difference 

whether lands acquired under MILCSA were taken into trust or held in restricted fee—Bay Mills 

could conduct gaming on the lands in either event without state concurrence.6  MILCSA does not 

                                                 
6 Defendant and other non-Indians have long criticized the federal restraint on alienation of tribal 
lands as somehow disadvantageous to Indians, but “Indian people have tenaciously worked to 
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give Bay Mills “unprecedented” power to acquire land eligible for gaming; IGRA contemplated 

that exact outcome long before MILCSA was enacted.7  PageID.423. 

Moreover, contrary to Defendant’s assertions, MILCSA does impose procedural and 

substantive restraints on Bay Mills power to acquire land to be “held as Indian lands.”  First and 

foremost, MILCSA provided for a finite sum, $1.7 million, to be deposited in the Land Trust, 

and only the earnings from the Land Trust principal may be used to purchase land.  MILCSA § 

107(a)(3).  Furthermore, the Land Trust trustee is charged with all decisions regarding the 

administration of the Trust and use of earnings, subject, however, to the limitation that the 

earnings may be used only for “improvements on tribal land or the consolidation and 

enhancement of tribal landholdings.”  MILSCA § 107(a)(3).  Thus, there are practical limits on 

Bay Mills’ power to acquire land and exercise jurisdiction.  Over the course of many years, the 

Land Trust earnings may accumulate to allow the purchase of small parcels of land in 

Michigan—indeed, it took Bay Mills over a decade to purchase any land with the Land Trust 

earnings.  That Bay Mills may be able to accumulate small parcels of land in Michigan is an 

outcome that is entirely consistent with the settlement of land claims. 

4) Restricted Fee Requires no “Federal Superintendence” apart from Approval of 
Transfers. 

Defendant argues that“[r]estricted fee lands and lands held in trust require federal 

superintendence” and Congress did not intend for lands purchased with earnings from the Land 

Trust to be subject to federal superintendence.  PageID.424.  This is purely a matter of 

Defendant’s invention.  Defendant cites United States v. Bowling, 256 U.S. 484, 486-87 (1921), 
                                                                                                                                                             
retain land at every juncture, and they have perceived the restraint as an ally” and thus, the 
“dominant view of Native Americans today continues to favor the restraint to preserve tribal land 
for the furtherance of distinct Indian values.”  Cohen § 15.06.  
7 As well-known Indian lawyer and author Richard Hughes testifies, tribes do conduct gaming on 
restricted fee land as permitted by IGRA.  Hughes Decl. ¶¶ 10-12 (submitted with brief). 
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as purported support for his argument.  PageID.424.  Bowling stands only for the proposition that 

the United States “may take appropriate measures to make sure that [restricted fee land] inures to 

the sole use and benefit of the allottee and his heirs.”  256 U.S. at 487.  This does not amount to 

active superintendence; there is simply no requirement for active “supervisory obligations.” 

5) Unreasoned Agency Statements Are Not Entitled to Deference. 

Finally, Defendant argues that Bay Mills’ position on the meaning “held as Indian lands 

are held” is inconsistent with the conclusions in the Department of Interior Indian Lands Opinion 

(December 21, 2010) (‘the Interior Opinion”).8  PageID.425.  Defendant asks the Court to defer 

to the Interior Opinion, but the Court is not required to do so as a matter of process—a point that 

Defendant concedes—and the Interior Opinion is not persuasive on the merits in any event.   

Defendant urges the Court to defer to the agency conclusions in the Interior Opinion, 

even as he admits that “Chevron deference generally applies following notice and public 

comment”—neither of which happened with the Interior Opinion. PageID.425.  Defendant 

attempts to support his argument for deference by citing United States v. Mead Corp., but that 

case in fact refused to apply deference to conclusions reached without public notice or comment, 

and held that agency rulings like the Interior Opinion are not subject to deference—“they are 

beyond the Chevron pale.”  533 U.S. 218, 234 (U.S. 2001).  The Interior Opinion is an 

interpretation in a policy statement or enforcement guideline; accordingly it is categorically not 

entitled to Chevron deference under the very authority that Defendant relies upon.  Id. 

In apparent recognition of the futility of arguing for Chevron deference, Defendant asks 

the Court to at least consider the Interior Opinion as an “interpretation and application of 

                                                 
8 Defendant does not claim that the NIGC Opinion is subject to deference and does not even 
suggest that it has persuasive value.  The NIGC Opinion adopts the Interior Opinion analysis, so 
all arguments against reliance on the Interior Opinion also apply to the NIGC Opinion. 
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MILCSA to this dispute” that is “persuasive.”  PageID.424; 427.  But the Interior Opinion is not 

persuasive; it suffers from the same defects as Defendant’s arguments—plus some.  It ignores 

bedrock rules of statutory interpretation and use of legislative history, just like Defendant.  See 

Part I.C.1 (statutory interpretation), above, and II (legislative history), below.  While Defendant 

simply disregards the Non-Intercourse Act and other law mandating that Indian tribes’ own their 

land subject to a restraint on alienation by the United States, the Interior Opinion mangles the 

body of law with analysis that is not consistent from one page to the next.  The Interior Opinion 

begins by confirming that the Land Trust “is a special fund created by a tribal-specific statute,” 

which means that Land Trust purchases would be restricted fee under Interior’s interpretation of 

the Non-Intercourse Act as set forth in Opinion M-37023. 9  PageID.439.  Nevertheless—

withwithout acknowledging its reversal—the Interior Opinion concludes that Land Trust 

purchases are “unrestricted fee.”  PageID.445, 450.  Interior ignores the fact that Congress would 

have expected and understood that the Non-Intercourse Act, especially in conjunction with the 

mandate that Land Trust purchases “be held as Indian lands are held,” would impose a restraint 

on alienation on any Land Trust purchases—a fact that is evidenced by Congress’ continuous 

actions explicitly approving the transfer or encumbrance of non-trust lands held by tribes. 

                                                 
9 Until recently, Interior agreed that, by its plain terms, the Non-Intercourse Act means “that off 
reservation lands acquired by tribes post-IGRA would automatically be subject to the restriction 
on alienation imposed by the Non-Intercourse Act.”  M-37023 (Jan. 18, 2009) (citing 2002 
Position letter from Secretary Norton to Governor Pataki).  Nevertheless, Interior opined in 2009 
that “Federal restrictions under the Non-Intercourse Act do not automatically attach to off-
reservation parcels acquired by a tribe in fee simple absolute.”  Id.  This position is untenable.  
Interior’s stated rationale for Opinion M-37023 is that the United States, as amicus curiae, in 
Cass County v. Leech Lake Band of Chippewa Indians, 524 U.S. 103 (1998), argued that the 
Non-Intercourse Act applies to Reservation lands.  From this, Interior inferred that the Non-
Intercourse Act applies only to reservation lands, unless the land is purchased under a tribe-
specific statute.  But Interior’s position is not what the United States argued, is not what the 
Court decided, and is contrary to the plain language of the Act. 
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Defendant cannot cure the defects in the Interior Opinion by claiming it is comprehensive 

and persuasive.  It is not.  The Interior Opinion is not entitled to, or worthy of, deference. 

II. TO THE EXTENT THAT LEGISLATIVE HISTORY IS RELEVANT, THERE IS 
NO EVIDENCE THAT CONGRESS MEANT “HELD AS INDIAN LANDS ARE 
HELD” TO MEAN ANYTHING BUT RESTRICTED FEE. 

Perhaps recognizing the paucity of its legal arguments based on the MILCSA language, 

Defendant relies heavily on legislative history arguments to support his interpretation of 

MILCSA.  PageID.427. But reference to legislative history is appropriate only when a statutory 

term is “inescapably ambiguous” and the legislative history helps to resolve the ambiguity.  Rote 

v. Zel Custom Mfg. LLC, 816 F.3d 383, 392-393 (6th Cir. 2016).  Here, Defendant fails to show 

that the phrase “held as Indian lands are held” is ambiguous; he merely asserts that it is 

ambiguous and hopes the Court agrees.  As such, resorting to legislative history is improper—

especially because Defendant is attempting to create ambiguity, not resolve it.  Id.  

In any event, to the extent that legislative history is relevant, it supports Bay Mills’ 

position.  An early draft of MILCSA stated that lands purchased with Land Trust funds would be 

“held in trust by the United States for the Bay Mills Indian Community.”  PageID.495.  Ada 

Deer, the Assistant Secretary of Indian Affairs at the time, expressed concern that the trust 

language was mandatory—i.e., that Interior would have no discretion in taking the land into 

trust.  PageID.505.  Congress changed the language to “held as Indian lands are held,” giving 

Land Trust purchases status equivalent to Reservation land but avoiding the possibility that 

Interior would resist the mandate to take the land into trust.  Likewise, Michael J. Anderson, 

Acting Assistant Secretary of Indian Affairs, in a November 12, 1997 letter, recommended 

deleting the sentence “Any land acquired with funds from the Land Trust shall be held as Indian 

lands are held,” because he thought it was “unnecessary.”  PageID.510.  Congress did not 

remove the language; it follows  that Congress believed that the language had a meaning and was 
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necessary.  Defendant attempts to avoid this conclusion by asserting, with no support, that 

Congress never received the letter.  PageID.429.  In fact, Congress did receive the letter—in time 

to ask Bay Mills for a response before MILCSA was enacted.  Tierney Decl. ¶ 4. 

Defendant also argues that the Congressional Budget Office (“CBO”) estimates support 

his interpretation of MILCSA.  PageID.429.  But CBO estimates are not evidence of legislative 

intent, and courts have consistently rejected invitations to consider such estimates as legislative 

history.  E.g., United States v. Reynard, 473 F.3d 1008, 1015 (9th Cir. 2007) (CBO report “can 

hardly be deemed conclusive evidence of Congress’s intent.”); Sharp v. United States, 80 Fed. 

Cl. 422, 435-37 (2008) (rejecting legislative history argument based on CBO estimate). 

III. IGRA PREEMPTS STATE GAMING LAWS. 

Defendant argues that in passing MILCSA, “Congress did not intend to preempt state 

gaming laws.”  PageID.429.  But he is Governor of a state which, under IGRA, entered gaming 

compacts with at least twelve tribes and hosts no fewer than 22 tribal gaming facilities.10  

Defendant is well aware that IGRA preempts state gaming laws as they apply to Indian tribes 

that conduct gaming on Indian lands, and his claim to the contrary is disingenuous. 

The Supreme Court’s 1987 decision in California v. Cabazon Band of Mission Indians, 

confirmed that if a state had any legalized gaming—as Michigan did then and does now—then 

Indian tribes in that state could engage in gaming.  480 U.S. 202, 216-217 (1987).  The Court’s 

decision on “whether state authority is pre-empted by the operation of federal law” was governed 

by a preemption analysis unique to matters involving Indian tribes.  Id.  Under that analytical 

framework, the relevant question is not, as Defendant contends, whether there is sufficient 

                                                 
10 Michigan Gaming Control Board, Tribal-State Compacts in Michigan, at 
http://www.michigan.gov/mgcb/0,4620,7-120-1380_1414_2182---,00.html and Location of 
Tribal Casinos at http://www.michigan.gov/mgcb/0,4620,7-120-1380_57138_57140---,00.html. 
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expression of congressional intent to preempt state law; rather, “‘[state] jurisdiction is pre-

empted . . . if it interferes or is incompatible with federal and tribal interests reflected in federal 

law, unless the state interests at stake are sufficient to justify the assertion of state authority.’” 

Cabazon, 480 U.S. at 216-217 (citing New Mexico v. Mescalero Apache Tribe, 462 U.S. 324,  

333, 334 (1983)).  The Court explained that “[t]he inquiry is to proceed in light of traditional 

notions of Indian sovereignty and the congressional goal of Indian self-government, including its 

‘overriding goal’ of encouraging tribal self-sufficiency and economic development.”  Id. (citing 

Mescalero, 462 U.S., at 334 334-335); see also, White Mountain Apache Tribe v. Bracker, 448 

U.S. 136, 143 (1980).  The Court held that California could not articulate a sufficiently strong 

interest to outweigh the countervailing federal and tribal interests in favor of gaming.  Cabazon, 

480 U.S. at 221-222.  The Court’s analysis effectively foreclosed the possibility that any state 

could articulate a sufficiently strong interest.  Id. at 216-222.  Shortly after Cabazon, Congress 

enacted IGRA, which gives states limited involvement in the regulation of tribal gaming.  25 

U.S.C. § 2701, et seq.  Under IGRA, states have “no regulatory role over gaming except as 

expressly authorized by IGRA, and under it, the only method by which a state can apply its 

general civil laws to gaming is through a tribal-state compact.”  Gaming Corp. of Am. v. Dorsey 

& Whitney, 88 F.3d 536, 546 (8th Cir. 1996).  Thus, if the Indian lands that Bay Mills acquires 

under MILCSA are also “Indian lands” under IGRA, then Bay Mills may conduct gaming on 

those lands.  Here, Bay Mills’ lands acquired under MILCSA are held in restricted fee, subject to 

Bay Mills governmental authority.  Tribes may conduct gaming on lands that are held in 

restricted fee under their governmental authority.  25 U.S.C. § 2703(4).   

Defendant attempts to avoid the implications of Cabazon and IGRA by simply ignoring 

them.  He contends that the “Bay Mills must establish that MILCSA”—rather than IGRA—
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“preempts Michigan’s anti-gaming laws.”  PageID.430.  Defendant’s argument—unsupported by 

any authority—is that any act of Congress to recognize land subject to tribal jurisdiction is 

subject to preemption analysis.  Defendant could not be more mistaken.  Congress has the power 

to create or recognize Indian lands without the consent of the state.  See United States v. John, 

437 U.S. 634 (1978) (United States can create reservation and exercise jurisdiction without state 

consent); United States v. McGowan, 302 U.S. 535 (1938) (upholding establishment of Indian 

country in Nevada after statehood and reversing court of appeals holding that state consent was 

required).  The United States alone—not the individual states—has the power to create or 

terminate Indian tribal jurisdiction over land, whether by creation of a reservation, taking land 

into trust, or otherwise establishing Indian lands.  See Worcester, 31 U.S. at 536 (1832) (“The 

whole intercourse between the United States and this nation is, by our Constitution and laws, 

vested in the government of the United States.”). 

CONCLUSION 

For the reasons set forth above, Bay Mills requests that this Court confirm that lands 

purchased pursuant to MILCSA, with Land Trust proceeds, are—as MILCSA requires—Indian 

lands subject to Bay Mills’ government power and a restraint on alienation by the United States. 
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