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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF OKLAHOMA 

 
ALABAMA-QUASSARTE TRIBAL TOWN ) 
       ) 
  Plaintiff,    ) 
       ) 
v.       ) Case No. 06-CV-558-RAW 
       ) 
THE UNITED STATES OF AMERICA, et al., ) 
       ) 
  Defendants.    ) 
 

THE ALABAMA-QUASSARTE TRIBAL TOWN’S RESPONSE TO DEFENDANTS’ 
CROSS MOTION FOR SUMMARY JUDGMENT AND REPLY TO DEFENDANTS’ 

RESPONSE TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 
 

The Alabama-Quassarte Tribal Town (“AQTT”) submits its response to the Defendants 

Motion for Summary Judgment and its reply to the Defendant’s Response to its Motion for 

Summary Judgment.  The AQTT respectfully requests this Court grant it summary judgment and 

deny the Motion for Summary Judgment of the Defendants, United States of America, S.M.R. 

Jewell, in her official capacity as the Secretary of the Department of the Interior, Lawrence 

Roberts, in his official capacity as the Acting Assistant Secretary – Indian Affairs, and Jacob Lew, 

in his official capacity as the Secretary of the Treasury (“Defendants”).  The AQTT is the owner 

of AC# xxx7067 (the “Surface Lease Income Trust”).  The account has always been treated as a 

AQTT account.  The decision of the Interior Board of Indian Appeals (“IBIA”) is arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law.  In support hereof, the 

AQTT would show as follows: 

I.  INTRODUCTION 
 
 The issue involved with this round of briefing concerns the ownership of the Surface Lease 

Income Trust.  As this Court noted, it is the only claim remaining in the lawsuit.   
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The AQTT maintain that the Surface Lease Income Trust is its property, despite that 

monies in the account may have been derived from the profits from the Wetumka Project Lands, 

which consist of 878.25 acres of land in Hughes County, Oklahoma.  The Defendants have always 

used the monies in the Surface Lease Income Trust for the benefit of the AQTT without 

interference from the Muscogee (Creek) Nation.  Moreover, the Defendants provided the AQTT 

with a listing of the accounts they held in trust for the AQTT in 1996.  Thus, the decision of the 

IBIA is arbitrary and capricious and lacks evidentiary support. 

Currently, the IBIA has decided that the AQTT has no interest in the account as it is a 

Muscogee (Creek) Nation account.  Thus, if this Court reverses the ruling, it will need to determine 

the accounting claims by the AQTT.  Otherwise, if this Court affirms the IBIA, this Court will 

have resolved the claims by determining that the AQTT have no trust property in the possession 

of the Defendants. 

 II.  RESPONSE TO DEFENDANTS’ STATEMENT OF 
ADDITIONAL UNDISPUTED MATERIAL FACTS 

 
A.  Alabama-Quassarte Tribal Town 

 1. Admitted. 

 2. Admitted. 

 3. Admitted. 

 4. Admitted. 

 5. Admitted.   However, to clarify, the AQTT is a Federally-recognized Indian tribe 

organized pursuant to the Oklahoma Indian Welfare Act of June 26, 1936 (49 Stat. 1967) with its 

Constitution and By-Laws ratified on January 10, 1939. 
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 6. The AQTT can neither admit nor deny the “fact” outlined in Paragraph 6 as it is a 

regulatory definition from 25 C.F.R 115.002, which did not exist until January 22, 2001. 

 7. The AQTT can neither admit nor deny the “fact” outlined in Paragraph 6 as it is a 

regulatory definition from 25 C.F.R 115.002, which did not exist until January 22, 2001.  

The AQTT can neither admit nor deny the “fact” outlined in Paragraph 6 as it is a regulatory 

definition from 25 C.F.R 115.002, which did not exist until January 22, 2001. 

 8. The AQTT can neither admit nor deny the “fact” outlined in Paragraph 6 as it is a 

regulatory definition from 25 C.F.R 115.002, which did not exist until January 22, 2001. 

 9. The AQTT can neither admit nor deny the “fact” outlined in Paragraph 6 as it is a 

regulatory definition from 25 C.F.R 115.002, which did not exist until January 22, 2001. 

B. The Wetumka Project Lands and the Surface Lease Income Trust 

 10. Admitted. 

 11. Admitted in Part and Denied in Part.  The AQTT understands that this Court has 

already ruled that the Wetumka Project Lands have been held in trust for the Muscogee (Creek) 

Nation since the United States purchased the lands, however, the AQTT does not waive its right 

to appeal that issue and reserves its objections to that characterization. 

 12. Admitted in Part and Denied in Part.  The Wetumka Project Lands have yet to be 

assigned to the AQTT.1  There is nothing in the history of the property that suggests Congress 

has withdrawn the requirement that the property ultimately be assigned to the AQTT.  The AQTT 

understands that this Court has already ruled that the Wetumka Project Lands have been held in 

trust for the Muscogee (Creek) Nation since the United States purchased the lands in 1941, 

                                                 
1 The evidence in the record shows that the lands are ultimately to be assigned to the AQTT.  59 IBIA 178-179 (“It is 
also unclear from the record why the Wetumka Project lands were never assigned to AQTT, despite the Department’s 
stated intent to eventually do so.”) 
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however, the AQTT does not waive its right to appeal that issue and reserves its objections to that 

characterization. 

 13. Denied.  The United States has never treated the management of the Wetumka 

Project Lands as solely a right of the Muscogee (Creek) Nation.  The land and the income have 

always been used for the benefit of the AQTT.  (59 IBIA 174 (“The Department’s seemingly 

anomalous practice of allowing lands and income held in trust for one tribe (the Creek Nation) to 

be used for another tribe (AQTT) ….”)2  In addition, it is hard to say that the Muscogee (Creek) 

Nation’s Principal Chief was involved in the process.  The Principal Chief of the Creek Nation for 

much of this matter has been appointed by the President of the United States. Harjo v. Kleppe, 420 

F. Supp. 1110, 1132.  (D.D.C. 1976).  Moreover, the Chief of the Creek Nation had to execute any 

document provided him by the United States.  Five Tribes Act, 34 Stat. 137 (April 26, 1906). 

 14. Admitted. 

 15. Admitted in Part and Denied in Part.  In addition, the lands have been described as 

the “‘Alabama-Quassarte Reservation[,] Creek, ‘CREEK-WETUMKA PROJECT[,] Alabama-

Quassarte Tribal Land.’ ‘Creek Tribe (Alabama-Quassarte Tribal Land),’ … ‘Alabama-Quassarte 

Reservation (Creek Tribe),’ for land ‘located in the Creek Nation, Oklahoma,’ or “on lands of the 

Creek Nation, Alabama-Quassarte Reservation.’” 59 IBIA 182. 

 16. Admitted in Part and Denied in Part.  See response to Paragraph 15. 

 17. Admitted in Part and Denied in Part. See response to Paragraph 15. 

                                                 
2 The IBIA asked: “8. What funds, if any, in [the Surface Lease Income Trust] have been disbursed to the Creek 
Nation?” [AR-002094.] The Regional Directors response was “The BIA did not locate disbursement documents from 
[the Surface Lease Income Trust] to the Muscogee (Creek) Nation.” [AR-002119.]   Further, the IBIA asked “10. Did 
the BIA ever deny or return without approval a request from the AQTT for disbursements of funds from [the Surface 
Lease Income Trust] to the AQTT?  [AR-002095.] The Regional Director responded “The BIA did not locate 
documents responsive to this question.” [AR-002119.] 
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 18. Denied.  The Creek Nation did not have a popularly elected Chief from 1951 until 

the 1970s.  See Harjo v. Kleppe, 420 F. Supp. 1110, 1132.  (D.D.C. 1976).  The Principal Chief of 

the Creek Nation was a Federal appointee.  In fact, the Five Tribes Act required the Principal Chief 

to execute any document provided to him or, otherwise, face removal.  (Five Tribes Act.)  Further, 

the evidence shows that the AQTT had to approve the leases.  59 IBIA 183. 

 19. Admitted. 

 20. Admitted. 

 21. Denied.  The Principal Chief of the Creek Nation was obligated pursuant to the Five 

Tribes Act to execute the leases.  The execution of the leases was at the behest of the AQTT 

Trustees and with no discretion of the Principal Chief. 

 22. Admitted in Part and Denied in Part.  The record citations in the IBIA opinion do 

not indicate if the Creek Nation was challenging a specific lease or leasing in general.  However, 

AQTT admits that there are entries in the record that indicate that at some point the Creek Nation 

requested that its lands not be leased any further.  What is unclear from the record produced by the 

United States is whether the Wetumka Project Lands were leased past that point.   

C. Administration of the Income Derived from the Wetumka Project Lands 

 23. Admitted in part and denied in part.  The record indicates that the Interior 

Department issued a correspondence identifying that the monies would be held in a special 

account.  However, as the IBIA opinion further demonstrates, that was never done.  Moreover, the 

United States indicated to the AQTT in 1996 that it, in fact, held an account on behalf of the AQTT. 

[Document Number 2555 to 2933 in the Record Before the IBIA; AR-006275]3  Further, it 

                                                 
3 The United States did not produce the administrative record consistent with the record produced 
before the IBIA.  Thus, the record cites in the IBIA opinion have no relation to the record produced 
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provided MoneyMax reports for the AQTT. [Document Number 3016 to 3331 in the Record 

Before the IBIA.] 

 24. Admitted in Part and Denied in Part.  See response to Paragraph 23, above. 

 25. Denied.  It is unclear what fully makes up the surface income trust as the United 

States has yet to produce an accounting of the Surface Lease Income Trust, which is the basis of 

the lawsuit.  See Amended Petition. 

 26. Denied.  There is no evidence in the record to support this contention. 

 27. Denied, this is a legal conclusion that is inconsistent with the facts of the case. 

 28. Denied, there are several instances where monies were distributed to the AQTT 

without authorization of the Principal Chief of the Creek Nation.  Moreover, for many years the 

Principal Chief of the Creek Nation was simply a government appointee.  See Harjo v. Kleppe, 

420 F. Supp. 1110, 1132.  (D.D.C. 1976).   

 29. Admitted in Part and Denied in Part.  The AQTT never objected prior to 1980 

because the Chief of the Creek Nation, for the most part, was a United States appointee and did 

not interfere with the AQTT’s rights. 

                                                 
in this case.  For instance, the there is no AR T901-030-BIA-G00-000008-0197, which is cited at 
59 IBIA 184, in the administrative record index before this Court.  The AQTT believes that it may 
be AR-003701.  How this Court will be able to decipher the record and review the IBIA’s opinion 
is unknown to counsel for the AQTT.   Additionally, the record is somewhat misleading based on 
the documents produced to the IBIA.  The prior record was produced in a format which appeared 
to be consistent with the way the records were kept by the Interior Department.  Thus, like records 
were stored together and file folder pages seemed to indicate where the records were stored.  It is 
inexplicable why the United States has chosen to rearrange the documents at this point.  The AQTT 
can only speculate.  The AQTT has been unable to link the prior record to the re-arranged record 
in this Court.  Thus, the AQTT will cite to the current record where it is able.  Otherwise, it will 
cite to the record before the AQTT.  Maybe, the United States can provide a cheat sheet for the 
Court. 
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 30. Admitted.  As stated in response to Paragraph 29, once the United States changed 

its position, the AQTT objected. 

 31. Admitted. 

 32. Admitted. 

 33. Denied.  There is nothing in the record from the Muscogee (Creek) Nation 

indicating that the action was void. 

 34. Admitted.  However, the reference that the monies should be returned to the AQTT 

referred to the monies held by the United States that were being used for Federal projects and being 

funneled through the Muscogee (Creek) Nation. 

 35. Admitted in part and denied in part.  See Response to Paragraph 23. 

 36. Admitted in part and denied in part.  See Response to Paragraph 23. 

 37. Admitted in part and denied in part.  See Response to Paragraph 23. 

 38. Admitted. 

39. Denied.  There is no indication that the AQTT participated in anyway with the 

issues presented in the items.  In fact, the letter appears to originate from the Muscogee (Creek) 

Nation to the Interior Department.  The remaining letters appear to be correspondence between 

various departments in the Interior Department.  [AR-1272 to AR-1279.] 

D. Transfer of Funds from the IIM Account to Proceed of Labor (PL) Account 

 40. Admitted. 

 41. Admitted in part and denied in part.  The United States has never provided an 

accounting of the monies in the Surface Lease Income Trust, which is the basis of this lawsuit.  

[Amended Petition.] 
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III. RESPONSE TO DEFENDANTS’ RELEVANT 
STATUTORY BACKGROUND AND THE APPLICABLE 

STANDARD OF REVIEW 
 
 There is no doubt that the standard before this Court is arbitrary and capricious.  Moreover, 

at this stage of the litigation, it is the AQTT’s obligations to show error.   The AQTT must show 

that “the agency ‘entirely failed to consider an important aspect of the problem, offered an 

explanation for its decision that runs counter to the evidence before the agency, or is implausible 

that it could not be ascribed to a difference in view or the product of agency expertise.’” United 

Keetoowah Band of Cherokee Indians of Oklahoma v. United States Dept. of Housing and Urban 

Dev., 567 F.3d 1235, 1239 (10th Cir. 2009). 

A. The Procedure Used by the IBIA was Flawed 
 

The initial problem begins with the IBIA procedure.  The Defendants rely on deference to 

the IBIA and that the underlying decision is entitled to a “presumption of administrative 

regularity.”  Citizens for Alternatives to Radioactive Dumping v. U.S. Dep’t of Agric., 485 F.3d 

1091, 1097 (10th Cir. 2007.)  The procedure was irregular. 

The IBIA’s authority is set forth at 43 C.F.R. 4.1 and provides that the IBIA is to review 

administrative actions of BIA officials.  Fernando Abeita v. Deputy Commissioner of Indian 

Affairs, 31 IBIA 226 (1997).   Initially, the IBIA set out to do that.  The briefing schedule it set 

required the Regional Director  

to set forth the full BIA’s position, after reconsideration, and taking 
into account the court’s decision, and all of the evidence in the 
record, on whether the AQTT is or at any time was the beneficiary 
or a beneficiary of funds deposited into what is referred to as the 
Surface Lease Income Trust. [AR-001781.]   

The purpose of the opening brief by the Regional Director was to explain the action he took and 

the reasons for that action.   
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The Regional Director never complied.  As the IBIA held, “[t]he Regional Director failed 

to include in his 5 ½-page brief any citations whatsoever to evidence in the record to support his 

position.”  [AR-002091.]  Moreover, the IBIA determined that  

In one place, the Regional Director asserts that there is evidence 
“replete throughout” the administrative record to support a 
particular assertion.  It is the responsibility of the Regional Director, 
not the [IBIA], to locate and specifically identify each and every 
piece of evidence in the record upon which the Regional Director 
relies in setting forth his position to the [IBIA.] 

[AR-2091 to AR-2092 at n.2. (emphasis added).]  The AQTT responded to the opening brief of 

the Regional Director as best it could and the IBIA took issue with the AQTT’s brief to the extent 

that it did not lay out a statement of the undisputed material facts.  [Id.]  But, how could the AQTT 

respond with undisputed material facts if the Regional Director did not make any citations to the 

record?  This, after the Regional Director’s failure to properly brief the issue, the IBIA, in its 

review capacity, should have ordered the Regional Director to make a decision and support that 

decision and allow the AQTT to respond. 

That did not happen and this is where the case fell off the tracks into the world of 

irregularity.   The IBIA took on the role of the Regional Director and ordered the parties to respond 

to its questions.   

The Regional Director in its 2-page response put even less effort in its response to the 

IBIA’s questions than the first time. [AR-002119 to AR-002120.]  Thus, the fact is that the 

Regional Director has yet to support its decision to determine that a trust account in the name of 

the AQTT is not the AQTT’s property.  This is supported by the Interior Department’s issuance of 

a 1996 report indicating it was holding money in trust for the AQTT.  Moreover, the Regional 

Director indicated that is when asked if there was any precedent for the Department from opening 
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an account in the name of an individual or tribe other than the beneficiary of the account, the 

Regional Director answered “[t]he BIA is not aware of a precedent for the Department to open an 

Indian trust account in the name of an individual or tribe other than the beneficiary of the account.” 

[AR-002096, AR-002120.]   The Regional Director has never explained why it decided the AQTT 

owned the account in 1996 and, after this litigation started, changed his position. 

The IBIA developed the Regional Director’s position in its Final Reconsidered Decision 

on Referral from the Assistant Secretary – Indian Affairs.  59 IBIA 173.  The AQTT never had a 

chance to refute the IBIA’s decision or identify disputed facts that required testimony.  Certainly, 

the IBIA should have remanded the matter back to the Regional Director to actually make a 

decision.   The result of the Regional Director’s actions and the IBIA’s actions is that the AQTT 

is left with an “arbitrary and capricious” standard before this Court form a highly irregular briefing 

practice.  The Defendants did not comply with this Court’s order to reconsider their decision and, 

ultimately, left the burden of proof on its ward, the AQTT.  The only thing the Defendants did was 

to create an administrative record that it never actually considered.4 

IV. STATEMENT OF THE ACTUAL POSITION TAKEN
BY THE REGIONAL DIRECTOR IN THE IBIA

PROCEEDINGS 

What is strikingly missing from the Defendants’ Brief in this case is the actual position 

taken by the Regional Director before the IBIA.  In its response to the motion for summary 

judgment, the United States filed a 25-page brief, with numerous supporting citations to the record. 

Before the IBIA, the Regional Director, in his two briefs, submitted seven pages with one citation 

4 It is obvious that the record was not simply the documents relevant to the ownership of the Surface Lease Income 
Trust as there were numerous irrelevant documents in the record.  For example, AR-006841 concerns the Thlopthlocco 
Tribal Town’s eligibility to apply for USDA land acquisition loans; and AR-004419 concerns a loan for Mamie Letka 
now Marshall, Seminole NE PF-51. 
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to the record.  [AR-001784, AR-002119.]  Thus, the Defendants never reconsidered the status of 

the Surface Income Trust as ordered.  That left the IBIA to develop the Regional Director’s 

position. 

 In his initial brief, the Regional Director’s position was that this Court was correct in its 

decision regarding the Wetumka Project Lands and, therefore, considering that decision, the AQTT 

did not own an interest in the Surface Lease Income Trust. [AR-001784.]  That was followed by 

the Regional Directors lack of a meaningful response to the IBIA’s questions.  [AR-002091, AR-

002119.]  It is obvious that the Regional Director failed to do any meaningful response as there 

was no dispute that monies have been disbursed to the AQTT, yet when asked that question, the 

Regional Director reported that it could not locate any disbursement documents.  See eg. 59 

IBIA192; [AR-002095, AR-002119.]  Thus, the actions of the Regional Director are still arbitrary 

and capricious. 

V. ARGUMENT AND AUTHORITY 
 

A. THE IBIA FOUND THAT THE SURFACE LEASE 
INCOME TRUST WAS SOLELY USED FOR THE AQTT 

 
 The holding of the IBIA is best stated in the introduction of the Opinion: “[t]he 

Department’s seemingly anomalous practice of allowing lands and income held in trust for one 

tribe (Creek Nation) to be used for another tribe (AQTT)….”  59 IBIA 174.  Despite this holding, 

the crux of the IBIA’s decision is that the land remains in trust for the Creek Nation thus, the right 

to income is one of the incidents of ownership and is therefore the Muscogee (Creek) Nation’s 

property.  Id.  The IBIA held that the record does not demonstrate or clearly point to the existence 

of a trust instrument that divested the Creek Nation and vested the AQTT.  Id.  However, the 

United States issued an entire report of the AQTT’s trust property, which listed the Surface Lease 
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Income Trust.  [Document Number 2555 to 2933 in the Record Before the IBIA; AR-006275]   

This highlights the problem that the AQTT did not have a meaningful opportunity to identify 

documents to the IBIA to show the problems with the Regional Director’s position and the IBIA’s 

conclusion is contrary to the submitted record. 

 In addition, the Regional Director’s response shows that he never understood the account 

to be a Muscogee (Creek) Nation account.  When asked by the IBIA if the Creek Nation ever 

received notice of the balance of the account or when the Creek Nation first became aware of the 

account, the Regional Director stated that no notice was ever provided to the Muscogee (Creek) 

Nation regarding the account.  Moreover, the Regional Director was unaware of any date when the 

Creek Nation learned about the account.  [AR-002094, AR-002119.]  In fact, the Regional Director 

has never found a disbursement of the Surface Income Trust to the Creek Nation.  [AR-002094, 

AR-002119.]  Finally, the account was not listed as an Muscogee (Creek) Nation account when 

the IIM accounts were converted to PL accounts. 

 Given the testimony and evidence presented by the Regional Director, the IBIA’s decision 

is arbitrary and capricious.  The record shows that the Surface Income Trust was assigned to the 

AQTT.  The Regional Director could not come up with one instance in which the Creek Nation 

benefited from the Surface Income Trust.  Moreover, the Regional Director could not find any 

documents where the AQTT were not permitted by the Regional Director to use the monies in its 

sole discretion. 

C. MUSCOGEE (CREEK) NATION TR 81-2 DISCLAIMED 
ITS INTEREST IN THE WETUMKA PROJECT LANDS AND 

THE SURFACE INCOME TRUST 
 
 There is no evidence in the record that the Muscogee (Creek) Nations resolution TR 81-2 

is void.  The basis for the Defendants contention on this point is a correspondence between the 
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Muscogee (Creek) Nation and the United States and then internal correspondence between 

different departments.  That is insufficient evidence to support that point.  There is no evidence in 

the record that the shows TR 81-2 was void ab initio or the result of a flawed process. 

 The Defendants also argue that the AQTT built its entire case on one document taken out 

of proper context from the historical records spanning sixty years.  What is surprising is that the 

Defendants have done the same thing.  There is no dispute that the Wetumka Project Lands were 

meant for the AQTT, yet, based on the one deed that transferred the property to the “Creek Tribe,” 

the AQTT are prevented from owning the lands and the resulting income account.  One document 

can make a world of difference.   

D. AQTT’S CLAIMS ARE TIMELY 
 
 The AQTT did not have knowledge of TR 81-2 until the record was produced in this case.  

[Exhibit A, Declaration of Tarpee Yargee.]  Moreover, there is no evidence that a resolution of the 

Muscogee (Creek) Nation is a public document.  Claiming that a document in another Tribes 

records would be public to the AQTT is unfathomable.  There is no reason that the AQTT would 

monitor the Muscogee (Creek) Nation’s records.  Moreover, there is no evidence that was done. 

 In addition, the real issue is that the Defendants did not change its position with respect to 

the Surface Lease Income Trust until this litigation.  Thus, its claims based on TR 81-2 and the 

historical context of the Surface Income Trust Lease are not untimely.  

VI. CONCLUSION 

 There is no dispute that the Surface Income Trust has always been used for the benefit of 

the AQTT.  Moreover, the Regional Director stated that Creek Nation never objected to the funds 

being placed into the account.  [AR-002093, AR-002119.]  When asked if there were any funds 

disbursed from the account without a request from the AQTT, the Regional Director noted that 
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there were none.  [AR-002094, AR-002119.]  What is most telling is when asked if there was any 

precedent for the Department from opening an account in the name of an individual or tribe other 

than the beneficiary of the account, the Regional Director answered “[t]he BIA is not aware of a 

precedent for the Department to open an Indian trust account in the name of an individual or tribe 

other than the beneficiary of the account.”  [AR-002096, AR-002120.]  The reality is that the 

Regional Director has no basis to deny the AQTT its account.  The IBIA decision is formed out of 

whole cloth by that Court.  It is very detailed, but, without a hearing, the documents should have 

been viewed for the benefit of the AQTT.  Thus, the decision of the IBIA is arbitrary and 

capricious.  The decision should be reversed and the account awarded to the AQTT or proceed to 

trial in this Court. 

 
Respectfully submitted, 
 
/s/Eugene K. Bertman                           

 EUGENE K. BERTMAN, OBA#19406 
219 E. Main St. 
Norman, OK 73069 
(405) 364-8300 Telephone 
(405) 364-7059 Facsimile 
gbertman@mccormickbryan.com 
Attorney for Plaintiff 

 
CERTIFICATE OF SERVICE 

 
 I hereby certify that, on October 24, 2016, I caused the attached document to be 
electronically filed with the Clerk of Court using the CM/ECF system and electronically served on 
the following: 
 
Jody H. Schwarz 
Attorney for the United States, Sally Jewell, Kevin Washburn, and Jack Lew 
 
        
      /s/Eugene K. Bertman                           
      Eugene K. Bertman 
 

6:06-cv-00558-RAW   Document 210   Filed in ED/OK on 10/24/16   Page 14 of 14


	I.  INTRODUCTION
	II.  RESPONSE TO DEFENDANTS’ STATEMENT OF ADDITIONAL UNDISPUTED MATERIAL FACTS
	III. RESPONSE TO DEFENDANTS’ RELEVANT STATUTORY BACKGROUND AND THE APPLICABLE STANDARD OF REVIEW
	A. The Procedure Used by the IBIA was Flawed

	IV. STATEMENT OF THE ACTUAL POSITION TAKEN BY THE REGIONAL DIRECTOR IN THE IBIA PROCEEDINGS
	V. ARGUMENT AND AUTHORITY
	A. THE IBIA FOUND THAT THE SURFACE LEASE INCOME TRUST WAS SOLELY USED FOR THE AQTT

	C. MUSCOGEE (CREEK) NATION TR 81-2 DISCLAIMED ITS INTEREST IN THE WETUMKA PROJECT LANDS AND THE SURFACE INCOME TRUST
	D. AQTT’S CLAIMS ARE TIMELY



