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INTRODUCTION AND SUMMARY OF ARGUMENT 

The North Fork Rancheria of Mono Indians (North Fork) submits 

this brief in response to the Court’s August 25, 2016 Order directing the 

parties to address whether the fact that North Fork’s 305-acre parcel of land 

in Madera County (the Madera Site) did not become “Indian lands” under 

federal law until after the Governor executed the 2012 gaming compact 

“negate[s] any authority conferred on the Governor under article IV, section 

19, subdivision (f), of the California Constitution.” 

As explained below, the Governor’s compacting authority under 

article IV, section 19(f) does not turn on the status of the Indian lands at the 

time of the negotiation or execution of a particular compact.  Rather, that 

provision vests the Governor with authority to negotiate and execute 

compacts with California tribes to govern gaming on Indian lands, 

regardless of when such lands become gaming-eligible; the lands need only 

have the status of “Indian lands” at the time that any gaming occurs, not at 

the time of compacting.   

Article IV, section 19(f) contains no contrary temporal limitation, 

and both the circumstances surrounding the passage of Proposition 1A in 

March 2000 and the State’s practice since then confirm that the Governor 

has authority to negotiate and execute compacts to govern gaming on lands 

that only later become “Indian lands” under federal law.  Indeed, several 

California tribes are currently operating casinos under compacts that were 
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negotiated before the relevant lands became “Indian lands.”   

Nor is there any basis for imposing a temporal limitation on the 

Governor’s concurrence authority under article IV, section 19(f).  To do so 

would disrupt the federal scheme, under which the Governor’s concurrence 

is necessary both for the Secretary of the Interior to acquire “Indian lands” 

under the Indian Gaming Regulatory Act’s two-part determination and for 

“Indian lands” to be eligible for gaming under IGRA’s two-part 

determination. 

Even if article IV, section 19(f) were construed to turn on the status 

of the lands at the time the Governor exercised his compacting authority, 

the Governor would still possess authority to concur under article V, 

section 1, as the official vested with the “supreme executive power” of the 

State, irrespective of the status of the lands at the time of the concurrence.  

Finally, the Governor’s authority to concur in the Secretary’s two-

part determination in 2012 does not turn on subsequent developments 

related to the compact ratification in 2014 or the imposition of Secretarial 

Procedures in 2016.  

The judgment below should be affirmed for the reasons below and 

set forth in the prior briefs submitted by the Governor and North Fork.  
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RESPONSES TO QUESTIONS 

1. Response to Question 1 

Did the failure of the 305-acre parcel to be “Indian lands” prior 
to the time the Governor negotiated and executed the compact 
deprive him of the authority to negotiate and execute the 
compact when he did? 

No.  The Governor’s authority to negotiate and execute 
compacts under article IV, section 19(f) does not turn on the 
status of the land at the time of the negotiation or execution of 
the compact.  The land need only be “Indian lands” at the time 
that any gaming occurs. 

Article IV, section 19(f) authorizes the Governor to “negotiate and 

conclude compacts … for the conduct of [gaming] by federally recognized 

Indian tribes on Indian lands in California in accordance with federal law.”  

The provision requires that gaming be conducted under compacts only “on 

Indian lands.”  That is a limitation on the content of compacts, not the time 

during which the Governor may negotiate and conclude the compacts.  It 

does not matter when the lands acquired the status of “Indian lands,” so 

long as they are “Indian lands” at the time that any gaming occurs. 

The statutory provision codifying the Governor’s compacting 

authority under article IV, section 19(f) makes clear that the compacts he 

negotiates and executes must be “for the purpose of authorizing class III 

gaming … on Indian lands within this state.”  (Gov. Code, § 12012.25(d) 

[“The Governor is the designated state officer responsible for negotiating 

and executing, on behalf of the state, tribal-state compacts with federally 
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recognized Indian tribes located within the State of California pursuant to 

the federal Indian Gaming Regulatory Act of 1988 for the purpose of 

authorizing class III gaming, as defined in that act, on Indian lands within 

this state.” [italics added; citations omitted]; see also id., § 12012.5(d) 

[same].)  Thus, the Governor may negotiate and execute compacts whose 

purpose is to authorize gaming that will be conducted on Indian lands.  And 

again, there is no limitation on when he may negotiate and execute them. 

Section 19(f) stands in contrast to other provisions of federal Indian 

law and other provisions of article IV of the California Constitution that 

contain express temporal limitations.  Nor can any temporal limitation be 

implied from outside the constitutional text.  To the contrary, the 

circumstances surrounding the adoption of article IV, section 19(f) through 

Proposition 1A in 2000 and the State’s practice since then confirm that the 

Governor’s compacting authority is not limited to gaming on lands that 

have the status of “Indian lands” at the time of the negotiation or execution 

of the compact.  Moreover, federal law specifically contemplates that 

compacts will be negotiated for gaming on lands that have not yet become 

“Indian lands” under IGRA.   

A. Article IV, section 19(f) contains no temporal limitation. 

Article IV, section 19(f) authorizes the Governor to negotiate and 

execute compacts for gaming by Indian tribes on any Indian lands in 

California in accordance with federal law.  It thus limits the circumstances 
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under which gaming can take place pursuant to a compact:  Gaming can 

occur only on “Indian lands,” consistent with IGRA’s requirements.  The 

provision does not in any way limit the time during which the Governor 

may negotiate and conclude such compacts, and certainly does not suggest 

that the Governor may do so only after the lands in question have been 

taken into trust and thus become “Indian lands.”  Article IV, section 19(f) 

thus stands in sharp contrast to other federal and state provisions that do 

contain temporal restrictions.   

Most notably, the federal Indian Reorganization Act of 1934 

(IRA)—the primary federal law under which the Secretary of the Interior is 

authorized to take land into trust for Indian tribes, thereby creating “Indian 

lands”—provides that the Secretary may accept land into trust only for “the 

purpose of providing land for Indians” and defines “Indians” as “members 

of any recognized Indian tribe now under Federal jurisdiction,” their 

descendants, and certain other blood relatives.  (25 U.S.C. §§ 5108, 5129 

[italics added]).  The U.S. Supreme Court held that the temporal restriction 

“‘now under Federal jurisdiction’ … limits the Secretary’s authority to 

taking land into trust for the purpose of providing land to members of a 

tribe that was under federal jurisdiction when the IRA was enacted in June 

1934.”  (Carcieri v. Salazar (2009) 555 U.S. 379, 382.) 

In contrast, article IV, section 19(f), does not say that the Governor 

may negotiate and execute compacts for gaming by Indian tribes on lands 
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now under Indian jurisdiction or on lands under Indian jurisdiction at the 

time of the negotiations.  Rather, it says that the Governor may negotiate 

and execute compacts for gaming by Indian tribes on Indian lands in 

accordance with federal law, which expressly provides for the creation of 

new Indian lands eligible for gaming.  (See 25 U.S.C. § 2719(b).)  

Moreover, article IV contains many provisions that, unlike section 

19(f), expressly impose temporal limitations.1  If article IV, section 19(f) 

restricted the Governor’s authority to negotiating and executing only 

compacts for gaming by Indian tribes on lands under Indian jurisdiction at 

the time of the negotiations, it could easily have contained such a 

limitation.2  It does not contain one, however, and courts will not read 

temporal limitations into provisions where they do not exist.3 

                                           
1 E.g., Cal. Const., art. IV, § 2(a)(4) (term-limit provision “shall 

apply only to those Members of the Senate or the Assembly who are first 
elected to the Legislature after the effective date of this subdivision and 
who have not previously served in the Senate or Assembly” [italics 
added]); id., art. IV, § 4(c) (“The Legislature may, prior to their retirement, 
limit the retirement benefits payable to Members of the Legislature who 
serve during or after the term commencing in 1967.  [italics added]”); id., 
art. IV, § 5(e) (“The Legislature shall enact laws that prohibit a Member of 
the Legislature whose term of office commences on or after December 3, 
1990, from lobbying, for compensation, as governed by the Political 
Reform Act of 1974, before the Legislature for 12 months after leaving 
office.  [italics added]). 

2 Cf. In re B.R. (2009) 176 Cal.App.4th 773, 783 (discussing IRA for 
proposition that “if Congress had wanted to limit the [Indian Child Welfare 
Act] solely to children who are biological descendants of a federally 
recognized tribe, it knew how to do so”). 

3 E.g., Heidi S. v. David H. (2016) 1 Cal.App.5th 1150, 1171 (“The 
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B. The circumstances surrounding the adoption of 
Proposition 1A in 2000 confirm that article IV, section 
19(f) does not limit the governor’s compacting authority 
to existing “Indian lands.” 

The circumstances under which article IV, section 19(f) was adopted 

confirm that the Governor’s compacting authority is not limited to lands 

that qualify as “Indian lands” at the time of the compacting process.  In 

March 2000, Proposition 1A simultaneously adopted article IV, section 

19(f), and approved 57 compacts that Governor Davis had executed with 

tribes and the Legislature had ratified in September 1999.  (California 

Commerce Casino, Inc. v. Schwarzenegger (2007) 146 Cal.App.4th 1406, 

1412 [discussing Gov. Code, § 12012.25].)  Two of the compacts that 

Proposition 1A approved were compacts for gaming on lands that were not 

yet “Indian lands” at the time of the compacts’ execution and ratification 

(or even at the time of Proposition 1A’s passage); each is addressed below. 

United Auburn Indian Community.  In September 1999, Governor 

Davis executed and the Legislature ratified a compact with the United 

Auburn Indian Community, contingent on Proposition 1A’s passage in 

March 2000.  (Gov. Code, § 12012.25(55); see City of Roseville v. Norton 

(D.D.C. 2002) 219 F.Supp.2d 130, 135 fn. 1, affd. (D.C. Cir. 2003) 348 

                                           
statute contains no such temporal limitation ….”); T & A Drolapas & Sons, 
LP v. San Francisco Residential Rent Stabilization & Arbitration Bd. 
(2015) 238 Cal.App.4th 646, 654 (“But that temporal connection is not 
contained in the language of the statute, and we will not read such a 
limitation into it.”). 
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F.3d 1020.)  The Secretary approved the compact in May 2000.  (65 Fed. 

Reg. 31,189 (May 16, 2000); see City of Roseville, supra, 219 F.Supp.2d at 

p. 135 fn. 1.)  At that time, however, United Auburn had not yet acquired 

the 50-acre parcel of land on which it would build its gaming facility.  (City 

of Roseville, supra, 219 F.Supp.2d at pp. 134, 136-138; see also 

Mechoopda Indian Tribe of Chico Rancheria v. Schwarzenegger (E.D. Cal. 

Mar. 12, 2004) 2004 WL 1103021, at *5 [noting that United Auburn 

“entered into a gaming compact with the State of California prior to 

obtaining Indian lands”].)  The Secretary ultimately took the land into trust 

for United Auburn in September 2002—more than three years after 

Governor Davis had executed the compact.4 

Paskenta Band of Nomlaki Indians.  Likewise, Governor Davis 

executed and the Legislature ratified a compact with the Paskenta Band of 

Nomlaki Indians in September 1999, contingent on the passage of 

Proposition 1A in March 2000, and the Secretary approved the compact in 

May 2000.  (Gov. Code, § 12012.25(30); 65 Fed. Reg. 31,189 (May 16, 

2000).)  At that time, Paskenta had not yet acquired the land on which it 

was to conduct gaming.5  The Secretary published notice of the 

                                           
4 See Second Amended and Restated Management Agreement 

Between The United Auburn Indian Community and Station California, 
LLC (Dec. 3, 2002) ¶ 1.1 <http://www.nigc.gov/images/uploads/approved-
management-contracts/unitedauburnstation.pdf>. 

5 See Memorandum from Derril B. Jordan, Associate Solicitor for 
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determination to take the land into trust in December 2000 and took the 

land into trust soon thereafter—more than a year after Governor Davis had 

executed the compact.  (See 65 Fed. Reg. 76,275 (Dec. 6, 2000).) 

This history confirms that the Governor’s compacting authority is 

not limited to lands that are “Indian lands” at the time that the compact’s 

negotiations and execution take place.  Rather, it demonstrates that the 

electorate that adopted Proposition 1A in March 2000, adding article IV, 

section 19(f) to the Constitution, authorized the Governor to negotiate 

gaming compacts with Indian tribes for gaming on lands that would later 

obtain the status of “Indian lands” under federal law. 

C. The State’s practice since 2000 confirms that the 
Governor’s compacting authority is not limited to existing 
“Indian lands.” 

The State’s history since the adoption of article IV, section 19(f) 

confirms the absence of any temporal limitation on the Governor’s 

compacting authority.  In particular, Governor Schwarzenegger negotiated 

and executed several compacts with Indian tribes for gaming on lands that 

did not qualify as “Indian lands” under federal law at the time that he 

negotiated and executed the compacts. 

Fort Mojave Indian Tribe.  Governor Schwarzenegger executed and 

                                           
Indian Affairs, to Deputy Commissioner for Indian Affairs (Apr. 18, 2000) 
<http://www.nigc.gov/images/uploads/indianlands/37_
paskentabndofnomlakiindns.pdf>. 
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the Legislature ratified a compact with the Fort Mojave Indian Tribe in 

August 2004, which the Secretary approved in December 2004.  (Gov. 

Code, § 12012.45(2); 69 Fed. Reg. 76,004 (Dec. 20, 2004).)  At those 

times, the tribe was not yet authorized to acquire the 300-acre parcel of land 

on which it would develop its gaming facility, as the Interior Department 

recognized in its letter approving the compact.6 

Sycuan Band of the Kumeyaay Nation.  In August 2006, Governor 

Schwarzenegger executed an amended compact with the Sycuan Band of 

the Kumeyaay Nation that authorized the tribe to establish a gaming facility 

“on its Indian lands within the boundaries of its Reservation as it exists as 

of the execution date of this Amended Compact or as those boundaries 

thereafter may be adjusted to include” additional lands the tribe sought that 

were not yet Indian lands.7  The Legislature ratified the compact in June 

2007, and the Secretary approved it in December 2007.  (Gov. Code, 

§ 12012.51(a); 72 Fed. Reg. 71,940 (Dec. 19, 2007).) 

Unratified Barstow Compacts.  In September 2005, Governor 

Schwarzenegger executed compacts with the Big Lagoon Rancheria and the 

                                           
6 See Letter from Acting Deputy Assistant of the Interior to Nora 

McDowell, Tribal Chairperson of Fort Mojave Indian Tribe (Nov. 5, 2004) 
<http://www.indianaffairs.gov/cs/groups/xoig/documents/text/idc1-
026887.pdf>. 

7 Amendment to Tribal-State Compact Between the State of 
California and the Sycuan Band of the Kumeyaay Nation (Aug. 30, 2006) 
p. 2, § 4.2 <http://www.indianaffairs.gov/cs/groups/xoig/documents/text/
idc1-025070.pdf> (italics added). 
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Los Coyotes Band of Cahuilla and Cupeño Indians to permit the tribes to 

operate a joint gaming operation on lands in Barstow that were not yet 

Indian lands.  (See Big Lagoon Rancheria v. California (N.D. Cal. Mar. 19, 

2010) 700 F.Supp.2d 1169, 1172; Big Lagoon Rancheria v. California 

(N.D. Cal. 2010) 759 F.Supp.2d 1149, 1154.)  Indeed, the Barstow 

compacts were conditioned on Big Lagoon’s agreement “not to establish 

gaming facilities on its own lands,” which were located in an 

environmentally sensitive area.  (Big Lagoon Rancheria, supra, 759 

F.Supp.2d at p. 1154.)  They explained that because of the State’s 

environmental concerns, “the State has expressed its preference that the 

Tribe establish its casino at a location off of the Big Lagoon Rancheria 

site,” referring expressly to IGRA’s two-part determination process for 

acquiring Indian lands.8  Although Governor Schwarzenegger negotiated 

and executed the Barstow Compacts, the Legislature never ratified them.9 

                                           
8 Tribal-State Compact Between the State of California and the Big 

Lagoon Rancheria at pp. 1, 2 <https://www.caltba.org/resources/compacts-
and-documents/037_the_big_lagoon_rancheria_unratified_2005_
compact.pdf>; see also Tribal-State Compact Between the State of 
California and the Los Coyotes Band of Cahuilla and Cupeño Indians at 
pp. 1-2 <https://www.caltba.org/documents/038_the_los_coyotes_band_of_
cahuilla_and_cupeno_indians_unratified_2005_compact.pdf>. 

9 The Big Lagoon has since obtained a court order requiring the 
Secretary to promulgate Secretarial Procedures for gaming on the Big 
Lagoon’s own lands.  (See Big Lagoon Rancheria v. California (9th Cir. 
2015) 789 F.3d 947, 955-956.)  The Los Coyotes Band of Cahuilla and 
Cupeño Indians has continued to pursue the two-part determination process 
to acquire lands for gaming in Barstow.  (See Lamb, Bureau of Indian 
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In sum, the State’s longstanding practice under article IV, section 

19(f), to negotiate, execute, and often ratify compacts for gaming on lands 

that have not yet become Indian lands provides further confirmation of the 

absence of any temporal limitation in that provision. 

D. Under federal law, the Governor may negotiate and 
execute compacts for gaming on lands that do not yet 
qualify as “Indian lands” under IGRA. 

The State’s longstanding practice is fully consistent with article IV, 

section 19(f)’s authorization of gaming on Indian lands “in accordance with 

federal law.”  The federal regulations governing the two-part determination 

process expressly contemplate that a tribe may negotiate and execute a 

compact before it acquires the land on which it seeks to conduct gaming.  A 

tribe seeking to acquire land pursuant to a two-part determination must 

provide “[t]he tribe’s class III gaming compact with the State where the 

gaming establishment is to be located, if one has been negotiated.”  (25 

C.F.R. § 292.16(j).)  The Secretary has explained that, in such 

circumstances, the compact will “inform the analysis” of whether to 

approve the tribe’s application.  (73 Fed. Reg. 29,354, 29,368 (May 20, 

2008).)  And, in practice, a tribe applying for a two-part determination will 

ordinarily engage in negotiations before acquiring the land.  (See Jensen, 

Indian Gaming on Newly Acquired Lands (2008) 47 Washburn L.J. 675, 

                                           
Affairs at end of casino review process, Desert Dispatch (Mar. 3, 2016) 
<http://www.desertdispatch. com/article/20160303/NEWS/160309970>.) 
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692 [“One might expect the details of a compact to have been worked out 

before the application for the two-part determination is filed or, at a 

minimum, that the negotiation process be fairly far along.”].) 

North Fork followed the federal regulations when it negotiated and 

executed a compact before acquiring the Madera Site.  In April 2008, 

Governor Schwarzenegger executed a compact with North Fork for gaming 

at the Madera Site.  (See North Fork Rancheria of Mono Indians v. 

California (E.D. Cal. Nov. 13, 2015) 2015 U.S. Dist. LEXIS 154729, at 

*6.)  The 2008 compact was never submitted to the Legislature for 

ratification.  But in accordance with the federal regulations, North Fork 

submitted the negotiated and executed 2008 compact to the Secretary as 

part of its application to acquire the Madera Site pursuant to a two-part 

determination.  Although the Secretary’s decision to acquire the Madera 

Site for North Fork was neither based on nor dependent upon any particular 

compact, the Secretary used the 2008 compact to inform the analysis of 

whether to acquire the Madera Site.  (See Stand Up for California! v. U.S. 

Dep't of the Interior (D.D.C. Sept. 6, 2016) 2016 WL 4621065, at *27.) 

Governor Brown and North Fork were fully authorized to negotiate 

and execute the 2012 compact before the Madera Site became Indian lands.  

As the federal government has explained, “tribal-state compacts may be 

negotiated and approved by the Secretary even if a tribe does not currently 

possess Indian lands, conditional upon the tribe’s acquiring Indian lands.”  
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(KG Urban Enters., LLC v. Patrick (1st Cir. 2012) 693 F.3d 1, 23.)  Indeed,  

the Secretary has repeatedly approved existing compacts for gaming on 

Indian lands in California that were not yet Indian lands at the time when 

the Governor negotiated and executed the compacts.  (See supra, at pp. 10-

13.10)  Nothing in article IV, section 19(f), suggests that California was 

conferring a more limited power on the Governor; to the contrary, the 

provision authorizes the Governor to negotiate and conclude compacts “in 

accordance with federal law.” 

* * * * * 

Article IV, section 19(f) thus authorizes the Governor to negotiate 

and execute compacts for gaming on lands that will later become Indian 

lands in accordance with federal law.11  The fact that the Madera Parcel did 

not become “Indian lands” under federal law until February 2013 did not 

deprive Governor Brown of the authority to negotiate and execute the 

compact in August 2012. 

                                           
10 The Secretary continues to approve compacts for gaming on lands 

that will become Indian lands, with the authorization of any gaming facility 
under the compact being contingent on the relevant land being “acquired in 
trust by the Secretary for the tribe.”  (76 Fed. Reg. 11,258 (Mar. 1, 2011); 
see also, e.g., 79 Fed. Reg. 6,213 (Feb. 3, 2014) [approving compact for 
gaming on proposed site that was not yet Indian lands].) 

11 Even if article IV, section 19(f) were ambiguous, any ambiguity 
would be resolved in favor of North Fork.  (Elser v. Gill Net No. One 
(1966) 246 Cal.App.2d 30, 38 [“At best, the language used in the [state] 
statute is somewhat ambiguous.  It is well settled that all such ambiguities 
must be construed in favor of the Indians.”] [citations omitted].) 
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2. Response to Question 2 

Did the failure of the parcel to be “Indian lands” at that time 
deprive the Governor of any implied authority to concur in the 
Secretary of the Interior’s determination that the Governor 
might otherwise have had under article IV, section 19, 
subdivision (f), of the California Constitution? 

No.  The Governor’s implied concurrence authority under 
article IV, section 19(f), exists irrespective of the status of the 
lands at the time of the concurrence; indeed, the concurrence is 
necessary for the Madera Site to be taken into trust pursuant to 
a two-part determination and thus become “Indian lands.” 

Governor Brown’s authority under article IV, section 19(f) to 

negotiate and execute the compact before the Madera Site became Indian 

lands establishes his authority to concur in the Secretary’s two-part 

determination at the same time, because his concurrence was necessary for 

the Governor to effectuate his compacting power.  But even if the Governor 

had waited until after the Madera Site became Indian lands to negotiate and 

execute the compact, he still would have had authority under article IV, 

section 19(f) to concur in the Secretary’s determination before the Madera 

Site became “Indian lands.” 

Article IV, section 19(f) authorizes the Governor to negotiate and 

execute compacts for gaming “by federally recognized Indian tribes on 

Indian lands in California in accordance with federal law.”  There is no 

exception excluding Indian lands acquired through a two-part 

determination.  And no unexpressed exception excluding those Indian lands 

can be read into the provision.  (See supra, pp. 8-9 & fn. 3; see also North 
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Fork Brief pp. 16-17, 22-27, 30-35.) 

The provision requires that the compacts be for gaming conducted 

“in accordance with federal law.”  On Indian lands acquired through a two-

part determination, a gubernatorial concurrence is required for gaming to be 

conducted in accordance with federal law.  (25 U.S.C. § 2719(b)(1)(A).)  

Therefore, the Governor’s concurrence power is necessary for him to 

negotiate and execute compacts for gaming on such Indian lands. 

For Indian lands being acquired through a two-part determination, 

federal law also provides that the Governor may concur first—before the 

lands are acquired as Indian lands.  The federal regulations explain that a 

“tribe can apply for a Secretarial Determination … for land not yet held in 

trust at the same time that it applies … to have the land taken into trust.”  

(25 C.F.R. § 292.15; see Conference of W. Attys. Gen., American Indian 

Law Deskbook § 12.10 (2016 ed.) [“The 2008 regulations address the 

gubernatorial concurrence exception generally and, perhaps most important, 

provide that a tribe may [apply] for the required secretarial determination 

prior to the involved land being taken into trust.”] [citations omitted].) 

Indeed, the federal district court adjudicating Stand Up’s federal 

claims regarding the Madera Site explained why the Secretary’s two-part 

determination and the Governor’s concurrence “must logically be finalized 

before the Secretary’s decision under the IRA [to take the Madera Site into 

trust] can be made.”  (Stand Up for California! v. U.S. Dep’t of the Interior 
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(D.D.C. 2013) 919 F.Supp.2d 51, 71 [italics added].)  “Permitting gaming 

on trust land would be essential to the Secretary’s conclusion under the 

IRA” that the criteria for approving a trust acquisition had been met, and 

“the governor’s concurrence is plainly required before gaming on trust land 

can be permitted.”  (Ibid.)  “Therefore, in this case, approving a trust 

acquisition under the IRA prior to the governor’s concurrence would have 

been putting the proverbial cart before the horse:  The Secretary would not 

yet have known whether gaming would be permitted and thus would have 

had no basis to ascertain whether the basic criteria for approving a trust 

acquisition had been met.”  (Ibid.)  In other words, the “Secretary must 

‘seek the Governor’s concurrence’ and ‘only then … make the final 

determination to take the land into trust.’”  (Ibid.; see also Sokaogon 

Chippewa Cmty. v. Babbitt (W.D. Wis. 1996) 929 F.Supp. 1165, 1170 

[explaining that after “the governor concurs in that [two-part] 

determination, the secretary must decide whether to exercise his discretion 

to acquire the land in trust”].) 

California law is consistent with that federal scheme.  As explained 

in North Fork’s brief (see pp. 16-30), article IV, section 19(f) authorizes the 

Governor to negotiate and execute compacts for gaming on Indian lands 

acquired through a two-part determination “in accordance with federal 

law.”  Federal law, in turn, requires him to concur before gaming can take 

place on those lands.  Accordingly, the Governor has implied power to 
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concur—which he had to exercise before the Madera Site became Indian 

lands—that is necessary to effectuate his express authority to negotiate and 

execute a compact for gaming on those lands.  The fact that the Madera Site 

was not “Indian lands” at the time of the concurrence did not deprive the 

Governor of his authority to concur under article IV, section 19(f), as 

required to effectuate his compacting authority under that provision. 

3. Response to Question 3 

If the answer to question No. 2 is yes, would any implied 
concurrence power be rendered a nullity, since Indian trust land 
for which gubernatorial concurrence is required cannot, by 
definition, exist until after the Governor concurs? 

The answer to question No. 2 is no.  If, however, the answer were 
yes, then the implied concurrence power under article IV, 
section 19(f) would be rendered a nullity for “Indian lands” 
acquired pursuant to a two-part determination.  The Governor 
nonetheless would retain his independent authority to concur 
under article V, section 1, which vests the Governor with 
“supreme executive power” of the State.   

The answer to question No. 2 is no.  But if the answer were yes, then 

the Governor’s power to concur under article IV, section 19(f) would be 

rendered a nullity for Indian lands being acquired pursuant to a two-part 

determination.  As explained above, Indian trust land for which a 

gubernatorial concurrence is required, such as the Madera Site, cannot exist 

until after the Governor concurs.  (See supra, at pp. 18-20; Stand Up for 

California!, supra, 919 F.Supp.2d at p. 71.)  The Governor therefore could 

not wait to concur until the land became Indian lands because the land 
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could not become Indian lands without his concurrence.12 

Even if the Governor lacked power to concur under article IV, 

section 19(f), however, he would still independently have the executive 

power to concur in a two-part determination for the reasons stated in North 

Fork’s brief.  (See pp. 35-47 [addressing the Governor’s implied authority 

under article V, section 1, which vests the governor with the “supreme 

executive power” of the State].)  The leading federal decisions on the 

concurrence power expressly characterize it as an “executive” power.  (See 

Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. United 

States (7th Cir. 2004) 367 F.3d 650, 664-665 [“The governor’s role [in 

concurring] is not inconsistent with the Wisconsin Constitution, which vests 

‘the executive power … in a governor.’”  (italics added)]; Confederated 

Tribes of Siletz Indians v. United States (9th Cir. 1997) 110 F.3d 688, 698 

[“[W]hen the Governor responds to the Secretary’s request for a 

concurrence, the Governor acts under state law, as a state executive, 

pursuant to state interests.”  (italics added)].) 

Moreover, New York’s highest court has held that although its 

governor may not unilaterally enter into compacts “because such actions 

                                           
12 In theory, the Governor might retain authority to concur in a 

secretarial determination to allow gaming on land that had been taken into 
trust for non-gaming purposes after 1988, which the tribe later sought to 
have re-classified as gaming eligible under 25 U.S.C. § 2719(b)(1)(A).  
There is no textual basis for such a cramped reading of the Governor’s 
authority under article IV, section 19(f), however. 
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involved policy decisions within the power of the Legislature,” the 

governor may unilaterally “determin[e] that there would be no detrimental 

effect on a particular community” and concur in a two-part determination.  

(Dalton v. Pataki (N.Y. 2005) 835 N.E.2d 1180, 1184, 1191.)  The New 

York governor has the authority to concur even though the New York State 

Constitution does not contain a provision like article IV, section 19(f).  

Likewise, Governor Brown had an implied executive power to concur 

independent of article IV, section 19(f). 

4. Response to Question 4 

If the answer to question No. 2 is no, but the answer to question 
No. 1 is yes, must the question of the concurrence power raised 
by this appeal still be resolved on some other ground, such as the 
grounds discussed by the parties in their briefs? 

The answers to question Nos. 1 and 2 are both no.  If, however, 
the answers were yes and no, then the Court may uphold the 
Governor’s concurrence power either on the basis of article IV, 
section 19(f) or on one of the other bases offered by the 
Governor and North Fork in their briefs.   

The only issue in this appeal is whether the Governor’s concurrence 

was valid.  If the answer to question No. 2 is no and he had implied 

authority to concur under article IV, section 19(f) before the Madera Site 

became Indian lands, that alone would resolve this appeal—regardless of 

whether article IV, section 19(f) also authorized him to negotiate and 

execute the compact before the Madera Site became Indian lands. 

Even if article IV, section 19(f) had not authorized the Governor to 
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negotiate and execute the compact until the Madera Site became Indian 

lands, the provision still would have authorized him to concur in the two-

part determination before the Madera Site became Indian lands.  (See 

supra, at pp. 17-20.)  Governor Brown’s concurrence in the two-part 

determination was necessary to effectuate his power to negotiate and 

conclude a compact for gaming on the Madera Site in accordance with 

federal law, and under federal law the concurrence necessarily had to occur 

before the Madera Site became Indian lands.  (See supra, at pp. 18-20.) 

Article IV, section 19(f) provides a sufficient basis for the Court to 

affirm the judgment below regarding the Governor’s exercise of his 

concurrence authority.  The Court may also, but need not, affirm on the 

independent basis that the power is part of the Governor’s implied 

executive authority.  (See supra, at pp. 21-22; North Fork Brief pp. 35-47.) 

5. Response to Question 5 

Is your position affected by the voters’ defeat of the compact 
ratification or by the recent approval of substitute procedures by 
the Department of the Interior? 

No.  The Governor’s authority to concur in the Secretary’s two-
part determination in 2012 does not turn on subsequent 
developments related to the compact ratification in 2014 or the 
imposition of Secretarial Procedures in 2016.  

Developments subsequent to the Governor’s concurrence, including 

the voters’ defeat of the compact ratification and the approval of Secretarial 

Procedures, do not affect the concurrence’s validity for three reasons. 
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First, the Governor’s power to concur does not turn on whether the 

voters (or the Legislature) approve or defeat any particular compact that he 

negotiated and executed.  The Governor has power to concur under article 

IV, section 19(f) because that implied power is necessary to effectuate his 

express power to negotiate and execute compacts.  And the Governor has 

that express power to negotiate and execute compacts regardless of whether 

any particular compact he negotiates and executes is ratified.  The non-

ratification of a compact by the Legislature (or by referendum) does not 

retroactively deprive the Governor of authority to have negotiated and 

executed the compact in the first place—it simply deprives the compact of 

any legal effect under California law.  Here, Governor Brown had the 

power to negotiate and execute a compact with North Fork regardless of 

whether the voters would ultimately defeat ratification of the compact he 

had executed.  And just as the referendum did not retroactively deprive 

Governor Brown of the authority to have negotiated the compact later 

rejected by the voters, neither did it deprive him of the implied concurrence 

authority necessary to negotiate and execute a compact capable of 

governing gaming on the Madera Site in accordance with federal law. 

The statutory provision codifying the Governor’s compacting 

authority under article IV, section 19(f) makes clear that the legislative 

ratification requirement does not alter the Governor’s authority to negotiate 

and execute compacts or to take actions ancillary to and necessary to carry 
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out that power.  It unambiguously designates the Governor as the state 

officer responsible for negotiating and executing compacts.  (See Gov. 

Code, § 12012.25(d) [“The Governor is the designated state officer 

responsible for negotiating and executing, on behalf of the state, tribal-state 

gaming compacts ….”].)  In a separate paragraph, it provides that 

“compacts shall be ratified by a statute approved by each house of the 

Legislature.”  (Id., § 12012.25(c).)  The Governor’s authority to negotiate 

and execute a compact thus is not contingent on the Legislature’s separate 

authority to ratify the compact.  The legislative ratification requirement 

does not divest the Governor of his independent authority to negotiate and 

execute compacts.  It instead simply determines whether the compacts will 

take effect under California law. 

Second, by its terms, the voters’ defeat of the compact ratification 

has no bearing on the validity of the Governor’s concurrence.  The voters 

defeated the Legislature’s ratification of the compact; they did not reject 

the validity of the Governor’s concurrence—a question that was not even 

put to them.13  Nor could they have done so.  Under federal law, the 

                                           
13 The Official Voter Information Guide prepared by the Attorney 

General and published by the Secretary of State provided that the “Official 
Title” for the referendum was “Indian Gaming Compacts.”  (Bowen, 
Secretary of State, California General Election:  Official Voter Information 
Guide, p. 40 (Nov. 4, 2014) <http://vig.cdn.sos.ca.gov/2014/general/en/pdf/
complete-vigr1.pdf>.)  The official summary explained that a “‘Yes’ vote 
approves, and a ‘No’ vote rejects, a statute that:  Ratifies tribal gaming 
compacts between the state and the North Fork Rancheria of Mono Indians 
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Governor—and the Governor alone—may concur.  (25 U.S.C. 

§ 2719(b)(1)(A); see 73 Fed. Reg., supra, at p. 29,367 [“Congress has 

implicitly rejected the need for concurrence by other officials.”]; id. at 

p. 29,371 [rejecting suggested regulation that “the Governor and the State 

legislature must concur in the decision” because 25 U.S.C. § 2719(b)(1)(A) 

“specifically identifies the Governor and not the State; this provision is 

distinguished from other sections of IGRA that specifically mention the 

State”].)  Acts taken pursuant to an exclusive power of the Governor cannot 

be invalidated by referendum.14 

Third, the Governor’s power to concur cannot turn on subsequent 

developments because allowing it to do so would mean that California 

gaming law would not be in accordance with federal law.  As the Ninth 

Circuit has explained:  “IGRA is a piece of contingent legislation by which 

Congress conditions its consent to gaming on two events:  (1) the Secretary 

determining that gaming on those lands would be beneficial to the tribe and 

not detrimental to the surrounding community; and (2) the Governor’s 

                                           
and the Wiyot Tribe ….”  (Ibid. [italics added].)  In other words, the 
referendum was limited to a vote on the legislative ratification of the 2012 
“tribal gaming compact[] between the state and the North Fork Rancheria 
of Mono Indians.”  (Ibid.)  It did not address the Governor’s concurrence. 

14 Simpson v. Hite (1950) 36 Cal.2d 125, 129 (“The powers of 
initiative and referendum … apply only to acts which are legislative in 
character, and not to executive or administrative acts.”); Sacks v. City of 
Oakland (2010) 190 Cal.App.4th 1070, 1090 (“‘administrative or executive 
acts are not within the reach of the referendum process’”). 
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concurring in that determination.”  (Confederated Tribes, supra, 110 F.3d 

at p. 698.)  “[T]he Governor has a limited role to play in the scheme,” 

extending “only to making a single determination.”  (Ibid.)  The condition 

Congress has imposed on federal consent to gaming is fulfilled once the 

Governor concurs, making the land eligible for gaming.  The concurrence 

cannot be subsequently withdrawn or invalidated by future developments. 

The federal regulations illustrate that later developments cannot 

invalidate a concurrence.  They give “the State Governor up to one year to 

concur in a Secretarial two-part determination, with an additional 180 days 

extension at the request of either the Governor or the applicant tribe.”  (73 

Fed. Reg., supra, at p. 29,354; see 25 C.F.R. § 292.23(b).)  Either the 

concurrence takes place within 12 to 18 months, or there is no concurrence.  

To be consistent with that scheme, a concurrence cannot be invalidated by 

later developments in a way that makes it impossible to determine whether 

the concurrence will be valid until after that period expires.15 

CONCLUSION 

The superior court’s judgment should be affirmed. 

                                           
15 Here, the Secretary’s two-part determination was issued on 

September 1, 2011 and the Governor concurred on August 30, 2012.  If the 
Governor had not concurred, the time to concur would have expired on 
August 31, 2012 or (with the 180-day extension) on February 27, 2013—
long before the voters defeated ratification of the compact in November 
2014 or the Secretary issued Secretarial Procedures in July 2016. 
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