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STATEMENT OF JURISDICTION 

 Plaintiffs are members and prospective members of the Santa Ynez 

Band of Chumash Mission Indians (Band). Those plaintiffs who are not 

members of the Band applied for membership, while the plaintiffs who 

are members sought to increase their recorded degrees of Indian blood 

of the Band. Excerpts of Record (ER) 64–67. After the Band denied these 

requests, plaintiffs appealed to the Bureau of Indian Affairs (Bureau), a 

component of the U.S. Department of the Interior. The Bureau’s decision 

affirming the Band’s denial is a “final agency action” subject to judicial 

review under the Administrative Procedure Act (APA). 5 U.S.C. § 704; 

see generally Alto v. Black, 738 F.3d 1111, 1122–25 (9th Cir. 2013). 

 Final judgment was entered on January 15, 2015. ER1. Plaintiffs 

filed timely notices of appeal on February 12, 2015. ER2–3; see also Fed. 

R. Civ. P. 4(a)(1)(B). This Court has jurisdiction under 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUE 

 The Band’s governing documents grant membership to descendants 

of “persons whose names appear on the January 1, 1940 Census Roll, … 

provided that such descendants have one-fourth (1/4) or more degree of 

Indian blood of the Band.” The Band assesses descendants’ blood quanta 
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“based upon tribal records, information presented in the application or 

other sources of information.” The Band relied on information other than 

the 1940 Census Roll to conclude that the nonmember plaintiffs did not 

meet the blood-quantum threshold for membership, and that recorded 

blood quanta of the member plaintiffs should not be increased. Did the 

Bureau abuse its discretion by affirming the Band’s reliance on blood-

quantum information from sources other than the 1940 Census Roll?  

STATEMENT OF THE CASE 

A. The Articles of Organization and Ordinance No. 2 govern 
Band membership and blood-quantum determinations. 

 The Constitution grants Congress “plenary power … to deal with 

the special problems of Indians.” Morton v. Mancari, 417 U.S. 535, 551 

(1974) (citing U.S. Const. art. I, § 8, cl. 3). Congress, in turn, has given 

the Bureau “management of all Indian affairs and of all matters arising 

out of Indian relations.” 25 U.S.C. § 2; see also id. § 9 (“The President 

may prescribe such regulations as he may think fit for carrying into 

effect the various provisions of any act relating to Indian affairs ….”). 

The Bureau has authority to resolve disputes over tribal membership 

and members’ blood quanta in cases where “[a]n appeal to the [Bureau] 
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is provided for in the tribal governing document.” 25 C.F.R. § 62.2(b)(2). 

However, “[e]ven where a tribe has given [the Bureau] formal authority 

to review tribal actions through its constitution or ordinances, that 

authority must be narrowly construed, and [the Bureau’s] review must 

be undertaken in such a way as to avoid unnecessary interference with 

the tribes’ right to self-government.” Cahto Tribe of the Laytonville 

Rancheria v. Pac. Reg. Dir., 38 I.B.I.A. 244, 246 (Dec. 19, 2002). 

 The Band is a federally recognized Indian tribe. In 1963, the Band 

adopted Articles of Organization that “are analogous to a constitution.” 

ER11 (Summ. J. Op., hereinafter Op.). The Articles establish a General 

Council with the power “[t]o control future membership” using “rules or 

procedures … set forth in ordinances or resolutions.” ER153–54. Article 

III restricts tribal membership to (i) persons listed on the Bureau’s 1940 

Census Roll of the Band,1 and (ii) descendants of said persons, so long 

as they retained at least one-quarter “Indian blood of the Band.” ER147. 

Ordinance No. 2, which the General Council adopted in 1965, defines 

“Indian blood of the Band” to mean “the total percentage of Indian blood 
                                      
1  At the time, federal law required each agent overseeing an Indian 
reservation to take a “census of the Indians … upon the reservation 
under his charge.” Act of July 4, 1884, ch. 180, § 9, 23 Stat. 76, 98. 
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derived from an ancestor or ancestors who were listed on the Santa Inez 

1940 Census Roll.” ER162. This ordinance is considered to be a “tribal 

governing document” under the Bureau’s regulations. 25 C.F.R. § 62.1. 

  The Band’s Enrollment Committee makes membership and blood- 

quanta determinations. ER162. The Committee’s “preliminary decision” 

is grounded in “tribal records, information presented in the application 

or other sources of information.” ER164. The Bureau then reviews its 

own records “for any additional data which would either substantiate or 

refute the preliminary decision.” Ibid. After reviewing that information, 

the Enrollment Committee makes a final decision on behalf of the Band 

“on the basis of the evidence thus accumulated.” Ibid.; see also ER166 

(explaining that “corrections to the roll, such as correcting … degree of 

Indian blood,” must be “supported by satisfactory evidence”). Ordinance 

No. 2 provides that an adverse enrollment or blood-quantum decision 

may be appealed to the Regional Director of the Bureau.2 ER166. 

                                      
2  The ordinance also permits a further appeal to “the Commissioner,” 
now the Assistant Secretary for Indian Affairs, ibid., but that office has 
delegated authority over final determinations to the Regional Directors, 
25 C.F.R. § 62.10; see also Indian Affairs Manual, pt. 3, ch. 4, § 1.4(B)(8) 
(revised Oct. 23, 2015), available at http://go.usa.gov/cRtpC. 
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B. Substantial evidence indicates that plaintiffs’ common 
ancestor had only  Indian blood of the Band. 

  was a member of the Band by virtue of 

inclusion in the 1940 Census Roll. ER111. Plaintiffs are all descended 

from . Three plaintiffs are already enrolled tribal members:  

 

. The seven nonmember plaintiffs are  

. 

 There is no dispute that  mother was a  Santa Ynez 

Indian, but  father’s identity and quantum of Indian blood are less 

clear. Multiple sources indicate that  father was : 

•  1965 application for tribal enrollment states that  father 
was . ER114. A note on the application 
states, “  – no info. applicant claims .” 
Ibid. The Enrollment Committee approved  application but 
stated that “Blood degree is wrong – should be .” ER115. 

• The Band’s 1965 Official Membership Roll lists  as possessing 
only  Santa Ynez Indian blood. ER100. 

• The application that  submitted in 1969 seeking a share of the 
judgment in Thompson v. United States, 13 Ind. Cl. Comm’n 369 
(1964), lists  father as . ER124. See 
generally Angle v. United States, 709 F.2d 570, 571 (9th Cir. 1983). 

• Certificates of baptism signed in 1982 and 1995 list  father 
as . Supplemental Excerpts of Record (SER) 3–4. 
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Two documents from the 1990s identify  father as a  

Santa Ynez Indian, but plaintiffs do not cite or rely on either of these 

documents. SER1 (delayed registration of birth); SER2 (  affidavit). 

Plaintiffs rely solely on the 1940 Census Roll, which does not list  

father but does classify  as a  Santa Ynez Indian. ER111 

(listing  “degree of blood” as ). But cf. SER6 (different version of 

the 1940 Census Roll that lists no father or blood quantum for ). 

C. The Bureau affirms the Band’s denial of plaintiffs’ requests 
for membership and blood-quantum adjustments. 

 Between 1992 and 2001, plaintiffs filed separate applications with 

the Band for enrollment (for nonmembers) or blood-quantum adjustment 

(for enrolled members). Each application was premised on the idea that 

 was a  Santa Ynez Indian. The Band denied the requests 

after finding that  had only  Indian blood of the Band. ER65 

(Bureau’s decision summarizing Band’s rulings on plaintiffs’ requests).  

 The Bureau’s Acting Regional Director affirmed the Band’s rulings 

with respect to all ten plaintiffs. ER64–67. After reciting the conflicting 

parentage evidence, the Bureau concluded that plaintiffs had not shown 

that  was a  Indian. ER65–66; see also 25 C.F.R. § 62.7(a) 

(placing the burden of proof on applicants in enrollment appeals). The 
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Bureau also deferred to the Band’s straightforward interpretation of the 

Articles of Organization and Ordinance No. 2 as not requiring use of the 

blood quantum listed for  on the 1940 Census Roll. ER66–67.  

D. The district court upholds the Bureau’s action based on the 
Band’s reasonable construction of its governing documents. 

 Plaintiffs sued in district court, arguing that the Band’s Articles of 

Organization mandated that their blood quanta be calculated using “the 

blood quantum of their ancestor as set forth in the 1940 census.” ER56 

(complaint). The district court rejected plaintiffs’ argument and entered 

summary judgment for the Bureau. ER4–29. Relying on the plain text 

of the Articles of Organization, the court held that the 1940 Census Roll 

“supplies the standard for the [ancestry] criterion but not the [blood-of-

the-Band criterion]” for tribal membership. ER24. Moreover, Ordinance 

No. 2, which was “[e]nacted roughly contemporaneously with the Tribe’s 

Articles,” defines blood quantum without “rely[ing] on the listed blood 

quanta from the 1940 Census.” ER25.  

 In short, the court affirmed the Bureau’s ruling because there was 

not “a clear directive in the … Articles that blood degree of prospective 

members should be determined based only on the blood degree of an 

ancestor as listed on the 1940 Census.” ER28. Plaintiffs appeal only one 
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issue: whether Article III, Section 1.B of the Articles of Organization 

prohibits the Band (and, by extension, the Bureau) from considering 

blood-quantum evidence outside the 1940 Census Roll.  

STANDARD OF REVIEW 

 “A tribe’s right to define its own membership for tribal purposes 

has long been recognized as central to its existence as an independent 

political community.” Santa Clara Pueblo v. Martinez, 436 U.S. 49, 72 

n.32 (1978). Thus, as a general matter, tribal membership disputes are 

beyond the purview of the federal courts. See Lewis v. Norton, 424 F.3d 

959, 961 (9th Cir. 2005). Where a tribe’s governing documents vest the 

Bureau with power to resolve a membership dispute, the Bureau “gives 

deference to tribes’ reasonable interpretations of their own laws.” Cahto 

Tribe of Laytonville Rancheria v. Dutschke, 715 F.3d 1225, 1230 n.9 (9th 

Cir. 2013) (citing United Keetoowah Band of Cherokee Indians in Okla. 

v. Muskogee Area Dir., 22 I.B.I.A. 75, 80 (June 4, 1992)). Although the 

Bureau’s decision is itself subject to judicial review, that review is 

limited “to the propriety of the [Bureau’s] action under the APA, not the 

soundness of [its] decision under tribal law.” Alto, 738 F.3d at 1123 n.9.  
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 The APA’s deferential standard of review allows a court to set aside 

an agency action that is “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). The action 

must be affirmed unless the agency “relied on factors which Congress 

has not intended it to consider, entirely failed to consider an important 

aspect of the problem, offered an explanation for its decision that runs 

counter to the evidence before the agency, or is so implausible that it 

could not be ascribed to a difference in view or the product of agency 

expertise.” Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29, 43 (1983). The agency’s factual conclusions need only be 

supported by “substantial evidence,” a standard even more deferential 

than the “clearly erroneous” standard for appellate review of trial court 

findings. See Dickinson v. Zurko, 527 U.S. 150, 162, 164 (1999). 

SUMMARY OF ARGUMENT 

 This appeal presents a single, straightforward legal issue: whether 

the Band’s governing documents allow the tribe (and, by extension, the 

Bureau) to deviate from blood quanta specified on the 1940 Census Roll 

when assessing blood quanta of the descendants of persons listed on the 

roll. Ordinance No. 2 could not be clearer on this point. Blood quanta of 
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descendants must be determined using all available evidence, which in 

this instance included several sources (some authored by ) 

indicating that  was not a  Santa Ynez Indian.  

 Without contesting that evidence, plaintiffs argue that the Articles 

of Organization compel the Bureau to accept the blood quantum listed 

for  on the 1940 Census Roll. But as the district court held, the text 

of Article III undercuts that argument by making the 1940 Census Roll 

dispositive of  enrollment eligibility but not  blood quantum. 

Ordinance No. 2 resolves any ambiguity on this score; and in any event, 

the Band’s consistent and reasonable construction of Article III merits 

great deference. Both the Bureau and the federal courts are (and should 

be) reluctant to second-guess a sovereign Indian tribe’s definition of its 

own membership, and nothing in this record suggests any arbitrariness 

or bad faith by the Band. To the contrary, the Band has maintained a 

consistent interpretation of its governing documents for more than half 

a century. The reasonable decisions of the Band, the Bureau, and the 

district court should be upheld. 
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ARGUMENT 

THE BAND MAY CONSIDER EVIDENCE BEYOND THE 1940 CENSUS ROLL 
TO MAKE MEMBERSHIP AND BLOOD-QUANTUM DECISIONS. 

 The Bureau’s decision “flows from both a strict textual reading of 

the [Articles of Organization] as well as a broader, more integrated 

application of the Tribe’s laws.” ER23 (Op.). The Articles of Organization 

do not restrict blood-quantum evidence to the 1940 Census Roll, and 

Ordinance No. 2 expressly allows consideration of probative evidence 

other than the 1940 Census Roll. Furthermore, the Band’s reliance on 

outside evidence accords with its historical practice, and its reading of 

the governing documents is entitled to great deference from the courts. 

A. The Band’s foundational documents unambiguously permit 
consideration of evidence beyond the 1940 Census Roll. 

 1. The Articles of Organization allow for consideration of 
blood-quantum evidence beyond the 1940 Census Roll. 

 Article III, Section 1 creates two paths to membership in the Band. 

Section 1.A grants membership to all “persons whose names appear on 

the January 1, 1940 Census Roll.” ER147. To gain membership through 

Section 1.B, however, a person must meet two criteria: she must descend 
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from a Section 1.A member, and she must also “have one-fourth (1/4) or 

more degree of Indian blood of the Band.” Ibid.  

 Plaintiffs contend (Br. 15) that “the 1940 Census [Roll] is the sole 

document defining the initial membership roll [under Section 1.A], and 

therefore the sole document on which blood quantum of descendants of 

those initial members is determined [under Section 1.B].” That logic is 

faulty. Article III’s structure makes the 1940 Census Roll only a starting 

point for Section 1.B membership. A membership applicant must satisfy 

two criteria—descent from a listed person and 1/4 blood quantum—and 

only the former depends upon the 1940 Census Roll. ER24 (Op.). Article 

III does not supply any standard for determining blood quantum. 

 Plaintiffs’ authorities only serve to undermine their legal position. 

In United States v. Ferguson, 247 U.S. 175 (1918), the Supreme Court 

affirmed the exclusion of extrinsic blood-quantum evidence because an 

Act of Congress “declared that ‘the quantum of Indian blood possessed 

by any member of said tribes shall be determined by the rolls of citizens 

of said tribes approved by the Secretary of the Interior.’” Id. at 177 

(citation omitted). No similar language is present here. 
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 In LaHaye v. Enrollment Commission, --- Am. Tribal Law ---, 2006 

WL 6358356, (Little River Band of Ottawa Indians Tribal Ct. May 15, 

2006), tribal law provided that “[w]here there is no other information 

within the [foundational tribal census] … indicating blood quantum 

other than of the Tribe or band identified, the person is presumed to be 

4/4 blood quantum of that Tribe or band identified.”3 Id. at *1. The court 

refused to consider extrinsic evidence in the face of this presumption, 

id. at *2, which finds no parallel in the Band’s governing documents.  

 Lastly, in Allery v. Swimmer, 779 F. Supp. 126 (D.N.D. 1991), the 

Bureau was not permitted to depart from the blood quanta on the tribe’s 

official membership roll absent “authority to re-prepare the roll” for the 

Indian tribe. Id. at 128. Here, by contrast, the Band was called upon to 

assess plaintiffs’ blood quanta in the first instance, and the Bureau only 

reviewed that decision for correctness. Moreover, the membership roll in 

Allery differs from the tribal census at issue in this action. The Band’s 

1965 Membership Roll was compiled using information outside the 1940 

Census Roll, ER162, and the blood-quantum determinations affirmed by 

the Bureau are consistent with the official membership roll; indeed, it is 
                                      
3  This decision is reproduced on pages 4–7 of plaintiffs’ addendum. 
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plaintiffs’ proffered blood quantum that contradicts the Band’s official 

records. ER100 (identifying  as  Indian blood of the Band). 

 Even setting aside the language of Article III, plaintiffs’ view does 

not square with the enrollment framework imposed by the Articles of 

Organization as a whole. If assessing the blood quantum of an applicant 

were as straightforward as plaintiffs imply, there would be no need for 

detailed “rules or procedures” to “control future membership … and the 

adoption of members.” AR207-08. One of these “rules or procedures”— 

Ordinance No. 2—unambiguously answers the question presented here. 

 2. Ordinance No. 2 instructs the Band to consider probative 
blood-quantum evidence beyond the 1940 Census Roll. 

 The Articles of Organization expressly authorize the Band to enact 

ordinances to govern membership, and the Band enacted Ordinance No. 

2 in 1965, shortly after adopting the Articles. ER166. The ordinance is a 

core component of tribal membership law. It defines “Indian blood of the 

Band” as “the total percentage of Indian blood derived from an ancestor 

or ancestors who were listed on the … 1940 Census Roll.” ER162. This 

definition relies on the identities of persons listed on the 1940 Census 

Roll but not the blood quanta specified thereon. 
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 The ordinance directs the Band to review membership applications 

“based upon tribal records, information presented in the application or 

other sources of information,” as well as “any additional data” provided 

by the Bureau. ER164. The Band “shall, on the basis of the evidence 

thus accumulated, approve or disapprove the application.” Ibid. These 

provisions clarify the Band’s obligation to consider all probative evidence 

when deciding if an applicant satisfies Section 1.B membership criteria. 

Similarly, blood-quantum adjustments are permitted only if “supported 

by satisfactory evidence” not limited to the 1940 Census Roll. ER166. 

 Plaintiffs argue (Br. 29–31) that this construction of Ordinance No. 

2 is “unconstitutional” because the Articles of Organization purportedly 

codify the blood quanta in the 1940 Census Roll as “constitutionally 

accepted fact[s].” But this argument rests entirely on plaintiffs’ flawed 

reading of Article III, Section 1.B, which we have already refuted. 

B. To the extent that the governing documents are ambiguous, 
the Bureau can defer to the Band’s reasonable construction. 

 The district court held that the Bureau had reasonably deferred to 

the Band’s interpretation of its tribal laws given tribes’ “near-absolute 

primacy to make membership determinations.” ER23. Plaintiffs do not 

dispute that the Band receives deference when interpreting ambiguous 
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language in governing tribal documents. Pl. Br. 18. Plaintiffs’ argument 

thus depends entirely on the mistaken view that Article III, Section 1.B 

unambiguously forecloses any consideration of blood-quantum evidence 

other than that listed on the 1940 Census Roll. If the language of that 

provision is ambiguous, the Bureau’s decision must be affirmed. 

 “[V]iewed in historical context and given a fair appraisal,” Article 

III, Section 1.B does not restrict the scope of creditable blood-quantum 

evidence. Or. Dep’t of Fish & Wildlife v. Klamath Indian Tribe, 473 U.S. 

753, 774 (1985). The Band has long interpreted both the Articles and 

Ordinance No. 2 to permit consideration of a wide range of evidence, 

and that history “surely tends to show that [its] current practice is a 

reasonable and hence legitimate exercise of its discretion.” Entergy 

Corp. v. Riverkeeper, Inc., 556 U.S. 208, 223 (2009). Shortly after these 

documents were adopted, the Band prepared an official membership roll 

that adjusted blood quanta of some persons listed on the 1940 Census 

Roll, including . ER94–103. Decades later, the Bureau explained to 

 that the only way to resolve the discrepancy between the Band’s 

official records and the 1940 Census Roll was to prove to the Enrollment 

Committee by a “preponderance of the evidence” that the “listed blood 
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degree is incorrect.” SER5. Plaintiffs’ collateral attack on the Band’s 50-

year-old membership record (Br. 23) is both time-barred and outside the 

scope of this APA suit. 

 In sum, the Band has never adopted plaintiffs’ restrictive reading 

of its Articles of Organization, and it would contravene well-established 

principles of tribal sovereignty and self-determination for the Bureau to 

overturn the Band’s reasonable construction of its governing documents. 

Thus, the Bureau did not act arbitrarily or capriciously when it declined 

to disturb the Band’s membership and blood-quantum determinations. 

CONCLUSION 

 This Court should affirm the judgment of the district court and 

uphold the Bureau’s denial of plaintiffs’ applications for membership 

and blood-quantum adjustment. 
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 /s/ Matthew Littleton 

MATTHEW LITTLETON* 
 Attorney, Appellate Section 
 Environment & Natural Resources Division 
 United States Department of Justice 
 P.O. Box 7415 
 Washington, DC 20044 
 Tel: (202) 514-4010 
 Fax: (202) 353-1873 
 matthew.littleton@usdoj.gov 

January 21, 2016 
90-2-4-14414 

                                      
*  Claudia Antonacci, Stanford Law School Class of 2017, participated 
in the Environment & Natural Resources Division’s law-clerk intern 
program and contributed significantly to the preparation of this brief. 
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STATEMENT OF RELATED CASES 

 There are no related cases within the meaning of 9th Cir. R. 28-2.6. 
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A1 
 

Articles of Organization of the Santa Ynez Indian Band 
 
Article III – Membership 
 
Section 1.  Membership in the Band shall consist of: 
 

A. Those living persons whose names appear on the 
January 1, 1940 Census Roll of the Santa Ynez Band of 
Misison [sic] Indians, except that where “NE” appears in 
column I opposite the names of certain persons, such 
persons shall not be eligible for membership. 
 

B. Living descendants of those person [sic] described in 
Section 1 A regardless of whether those persons listed on 
the census roll are living or deceased, provided that such 
descendants have one-fourth (1/4) or more degree of 
Indian blood of the Band. 

 
 * * * 

 
Article VIII – Powers of the Governing Body 
 
Section 1. The General Council shall have the powers and 

responsibilities hereafter provided, subject to any 
limitation imposed by the statutes or the Constitution of 
the United States. 

 
 * * * 
 

B. To establish rules or procedures for the conduct of its 
affairs. The following powers shall be set forth in 
ordinances or resolutions passed by the General Council 
and approved by the Commissioner of Indian Affairs or 
his authorized representative. 

 
 * * * 

H. To control future membership, loss of membership and 
the adoption of members. 

  Case: 15-55245, 02/02/2016, ID: 9850218, DktEntry: 29-1, Page 28 of 31



 

A2 
 

Santa Ynez Indian Band Ordinance No. 2 
 
An ordinance to establish regulations and procedures governing the 
enrollment of members into the Band and to maintain the roll on a 
current basis. 
 
 * * * 
 
Section 1.  Definitions. 
 
 * * * 
 

G. “Indian Blood of the Band” as used in Article III, Section 
1.B., of the Articles of Organization, means the total 
percentage of Indian blood derived from an ancestor or 
ancestors who were listed on the Santa Inez 1940 Census 
Roll. 

 
 * * * 
 
Section 6.  Action by Enrollment Committee. 
 

The Enrollment Committee shall review and arrive at a 
perliminary [sic] decision as to the eligibility of the applicant based 
upon tribal records, information presented in the application or 
other sources of information. The Enrollment Committee shall 
refer the application, together with a statement of the facts 
supporting its preliminary decision, to the Field Representative 
with the request for a review of the Bureau records for any 
additional data which would either substantiate or refute the 
preliminary decision of the Committee. The Field Representative 
shall prepare a statement containing information found in Bureau 
records relative to the eligibility of the applicant and shall forward 
such statement to the Enrollment Committee. After receiving the 
statement, the Enrollment Committee shall, on the basis of the 
evidence thus accumulated, approve or disapprove the application. 

 
 * * * 
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A3 
 

Section 10. Keeping Membership Roll Current. 
 

A. The Business Council shall keep the membership roll 
current by: 

 
  * * * 
 

3. Making corrections to the roll, such as correcting 
dates of birth, degree of Indian blood, family 
relationship, etc., provided such corrections are 
supported by satisfactory evidence.
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