
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
   

POARCH BAND OF CREEK 
INDIANS, 

) 
) 
) 

 

            Plaintiff, )  
 )  
vs. ) CIVIL ACTION NO. 1:15-0277-CG-C 
 )  
THAD MOORE, JR., in his official 
capacity as Tax Assessor of 
Escambia County, Alabama,  

) 
) 
) 

 

 )  
Defendant. ) 

 

ORDER FOR PERMANENT INJUNCTION AND  
DECLARATORY JUDGMENT 

 
 This matter is before the Court on Plaintiff’s motion for judgment on 

the pleadings (Doc. 82) and Defendant’s response (Doc. 89). Upon 

consideration of the pleadings and the evidence presented in the record, the 

Court concludes a permanent injunction and declaratory judgment is due to 

be entered.  

I. Factual Background  

 The facts in this case have been thoroughly documented by this Court 

and the Eleventh Circuit in its recent decision affirming subject matter 

jurisdiction and the issuance of the preliminary injunction. (See Doc. 36; 

Poarch Band of Creek Indians v. Hildreth, No. 15–13400, 2016 WL 3668021 

(11th Cir. July 11, 2016)). Nevertheless, the Court will briefly summarize the 
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pertinent facts such that the permanent injunction and declaratory judgment 

are clearly stated.  

 The Secretary of Indian Affairs first recognized the Poarch Band of 

Creek Indians (“the Tribe”) on June 4, 1984. (Doc. 16, Ex. A). Shortly 

thereafter, the United States took approximately 229.5 acres of land (the 

“Trust Land”) in Escambia County, Alabama into trust for the exclusive use 

and benefit of the Tribe. (Doc. 13, Exs. A–J). These lands, taken pursuant to 

the Indian Reorganization Act (“IRA”), 25 U.S.C. § 465, include permanent 

improvements, including the structures that house the Tribe’s gaming 

enterprise (collectively, “Trust Property”). (See generally Doc. 36, p. 2). 

 As early as August 18, 1986, the Alabama Attorney General’s office 

informed the Escambia County Tax Assessor (then James Hildreth), the 

Trust Lands “will be exempt from taxation in the future” and correctly stated 

“there is no authority for state taxation.” (Ala. Atty. Gen. Op. 86–00327 

(August 18, 1986); Doc. 1, Ex. B). After this initial assessment of the Tribe’s 

legal standing, Hildreth refrained from assessing taxes on the Trust Land for 

over twenty-five years.  

 After the Supreme Court’s decision in Carcieri v. Salazar, 555 U.S. 379 

(2009), the Escambia County Commission inquired about the status of the 

Trust Lands. (Doc. 16-3). In June 2012, the Office of the Secretary of the 

Interior informed the Commission the Trust Lands are held in trust by the 

U.S. Government and that the Tribe “enjoys all rights and privileges 
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associated with having its Reservation held in trust by the United States 

under Federal Law.” (Doc. 1, Ex. C).  

 Approximately eighteen months later, in January 2014, Hildreth 

initiated an audit of the Tribe on the basis that “certain real and personal 

property of the Poarch Band of Creek Indians has escaped taxation.” (Doc. 1, 

Ex. D). In a letter to the Tribe, Hildreth stated, “any property which is 

claimed to be exempt from taxation must also be listed, and the burden is on 

the taxpayer to clearly establish its right to an exemption.” Id. In February 

2014, the Tribe responded to this request and provided a list of property, 

exclusive of the Trust property. Hildreth found the property listing to be 

“incomplete and non-responsive” and indicated his intention to proceed with 

an audit of “all property of which the Poarch Band is the owner or holder 

within Escambia County, regardless of whether the Poarch Band considers to 

be ‘Trust Property.’” (Doc. 1, Ex. F) (emphasis in the original).  

 On April 10, 2014, our sister court in the Middle District of Alabama 

issued an opinion affirming the Tribe’s Trust lands in Escambia County are 

held in trust by the United States for the benefit of the Tribe. (Doc. 1, p. 6; see 

Alabama v. PCI Gaming Auth., 15 F. Supp. 3d 1161, 1182, 1184 (M.D. Ala. 

2014) (Watkins, C.J.); aff’d, Alabama v. PCI Gaming Auth., 801 F.3d 1278 

(11th Cir. 2015)). In April 2014, the Tribe notified Hildreth of this decision 

via letter. (Doc. 1, Ex. H). After this communication, the Tribe heard nothing 

from Hildreth for several months.  
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 On February 26, 2015, Hildreth informed the Tribe his office had 

completed its appraisal of all of its property, including the Trust Lands, and 

requested a meeting. (Doc. 1, Ex. I). The Tribe met with Hildreth and his 

legal counsel in April 2015 to discuss the assessment. (Doc. 1, p. 6; Doc. 24, p. 

6, ¶ 26). On May 22, 2015, Hildreth’s counsel wrote to Lori Stinson, the 

Attorney General for the Tribe, and stated, “[w]e are hopeful the parties can 

reach an amicable agreement very soon, but please know that Mr. Hildreth 

otherwise intends to formalize a tax assessment (including escaped taxes) by 

mid-June.” (Doc. 25, Ex. A). Hildreth’s counsel invited the Tribe to meet with 

Hildreth on May 26, 2015. Id. This action followed.  

II. Procedural Background 

 On May 26, 2015, the Tribe filed the instant action against Hildreth. 

(Doc. 1). In the Complaint, the Tribe alleges Hildreth intends to violate 

federal law by levying taxes on its Trust Lands, which are held in trust by 

the U.S. Government for the benefit of the Tribe. Until recently (Doc. 89), 

Hildreth denied these allegations, using the Supreme Court’s decision in 

Carcieri v. Salazar as a defense. On July 22, 2015, this Court granted a 

preliminary injunction ordering that Hildreth, in his official capacity as Tax 

Assessor for Escambia County, is prohibited from proceeding with or issuing 

any tax assessment of the Tribe’s property. (Doc. 36, p. 18).  

The Tribe filed a motion for judgment on the pleadings (Doc. 82) after 

the U.S. Court of Appeals for the Eleventh Circuit affirmed that this Court 
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properly exercised subject matter jurisdiction over this civil action and did 

not abuse its discretion in granting the preliminary injunction. See Poarch 

Band of Creek Indians, 2016 WL 3668021. In response, Defendant Thad 

Moore, Jr., in his official capacity as the Tax Assessor of Escambia, County, 

Alabama (“Moore”),1 withdrew “further opposition to the plaintiff’s request 

for a declaration that the Tribe’s land held in trust is exempt from taxation 

and to plaintiff’s request for entry of a permanent injunction.”2 (Doc. 89, p.1). 

All opposition to the entry of declaratory judgment and permanent injunction 

thus withdrawn, this Court finds the Tribe’s motion for judgment on the 

pleadings (Doc. 82) to be MOOT. An order now follows entering a permanent 

injunction and declaratory judgment in favor of the Tribe. 

III. Legal Standard 

 This Court previously noted the standard governing preliminary 

injunctive relief. The Court stated, 

 In order to succeed on his motion for the entry of a 
preliminary injunction, the Tribe must establish four 
prerequisites: (1) a substantial likelihood of success on the 
merits, (2) a substantial threat of irreparable injury if the 
injunction were not granted, (3) that the threatened 

                                            
1 Moore assumed the office of Tax Assessor during the pendency of this 
litigation and was substituted as the named defendant in his official capacity. 
(See Doc. 82-1, p. 1).  
2 Moore also cites to the Eleventh Circuit’s recent decision in Alabama v. PCI 
Gaming Auth., 801 F.3d 1278 (11th Cir. 2015) as the impetus to his 
withdrawing any and all opposition.  
3 In eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006), the 
Supreme Court firmly laid out the four elements of a permanent injunction: 
the plaintiff must show “(1) that it has suffered an irreparable injury; (2) that 
2 Moore also cites to the Eleventh Circuit’s recent decision in Alabama v. PCI 
Gaming Auth., 801 F.3d 1278 (11th Cir. 2015) as the impetus to his 
withdrawing any and all opposition.  
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injury to the plaintiff outweighs the harm an injunction 
may cause the defendant, and (4) that granting the 
injunction would not disserve the public interest. 
Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257, 
1265 (11th Cir. 2001) (internal citation and quotation 
marks omitted). 
 

(Doc. 36, p. 7). “The standard for a permanent injunction is essentially the 

same as for a preliminary injunction except that the plaintiff must show 

actual success on the merits instead of a likelihood of success.” Klay v. United 

Healthgroup, Inc., 376 F.3d 1092, 1097 (11th Cir. 2004) (quoting Siegel v. 

Lepore, 234 F.3d 1163, 1213 (11th Cir. 2000) (en banc) (per curium) (Carnes, 

J., dissenting) (internal marks omitted).3  

The Declaratory Judgment Act, 28 U.S.C. § 2201, authorizes federal 

courts, in their discretion, to declare the rights and legal relations of 

interested parties. See Pennsylvania Lumbermens Mut. Ins. Co. v. D. R. 

Horton, Inc.—Birmingham, No. 15-71-WS-B, 2016 WL 70842, *3 (S.D. Ala. 

Jan. 5, 2016). Courts exercise case-by-case analysis in deciding whether to 

declare these rights and considers “practicality and wise judicial 

administration.” Wilton v. Seven Falls Co., 515 U.S. 277, 288 (1995); see also 

Aetna Ins. Co. v. Transamerican Ins. Co., 262 F. Supp. 731, 732 (E.D. Tenn. 

1967) (“The determinative factor is whether the declaratory action will 

                                            
3 In eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006), the 
Supreme Court firmly laid out the four elements of a permanent injunction: 
the plaintiff must show “(1) that it has suffered an irreparable injury; (2) that 
remedies available at law, such as monetary damages, are inadequate to 
compensate for that injury; (3) that, considering the balance of hardships 
between the plaintiff and defendant, a remedy in equity is warranted; and (4) 
that the pubic interest would not be disserved by a permanent injunction.”  
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probably result in a just and more expeditious and economical determination 

of the entire controversy.”). Issuance of a declaratory judgment necessitates 

two requirements: (1) to be “within [the Court’s] jurisdiction” and (2) to be “a 

case of actual controversy.” See 28 U.S.C. § 2201(a); Accident Ins. Co. v. Greg 

Kennedy Builder, Inc., 159 F. Supp. 3d 1285, 1287 (S.D. Ala. 2016). “To be 

‘within [the] jurisdiction’ of the Court, there must exist an independent found 

of jurisdiction.” Id. (quoting Appling Cnty. v. Mun. Elec. Auth., 621 F.2d 1301, 

1303 (5th Cir. 1980)). As has been previously ruled, the Court has subject 

matter jurisdiction in this case. Poarch Band of Creek Indians, 2016 WL 

3668021 at *3–4. The “actual controversy” requirement mirrors the 

requirement of Article III, section 2 standing for a “case or controversy.” 

Accident Ins. Co., 159 F. Supp. 3d at 1287. This requirement looks to 

“‘whether the facts alleged, under all the circumstances, show that there is a 

substantial controversy, between parties having adverse legal interests, of 

sufficient immediacy and reality to warrant the issuance of a declaratory 

judgment.’” Id. (quoting GTE Directories Publ’g Corp. v. Trimen Am., Inc., 67 

F.3d 1563, 1567 (11th Cir. 1995) (internal citation omitted)).  

IV. Analysis 

A. Permanent Injunction  

 Having granted a preliminary injunction (Doc. 36), the Court retreads 

a familiar analysis in this Order. The Court addresses each element in turn.  

1. Success on the Merits 
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 In light of the Eleventh Circuit’s decisions in PCI Gaming Authority 

and the appeal of this Court’s preliminary injunction order (Doc. 36), the 

Tribe’s success on the merits cannot be doubted. Defendant has judiciously 

acknowledged this fact by withdrawing his opposition to the entry of a 

permanent injunction. (Doc. 89, p. 1; see generally PCI Gaming Authority, 801 

F.3d 1278; Poarch Band of Creek Indians, 2016 WL 3668021).  

2. Irreparable Injury 

 The Court must determine whether irreparable harm occurs when a 

county or state official threatens to violate the Tribe’s sovereign immunity by 

assessing and levying taxes on its Trust Property. As the Eleventh Circuit 

recently reiterated, this action most certainly does. See PCI Gaming Auth., 

801 F.3d at 1287. As the Supreme Court has long recognized, the “doctrine of 

tribal sovereignty” is “a ‘deeply rooted’ policy in our Nation’s history of 

‘leaving Indians free from state jurisdiction and control.’” Okla. Tax Comm’n 

v. Sac and Fox Nation, 508 U.S. 114, 123 (1993) (quoting McClanahan v. 

Ariz. State Tax Comm’n, 411 U.S. 164, 168 (1973)). While Congress may act 

to limit or otherwise alter a tribe’s sovereignty, the Courts may not do so. See 

Michigan v. Bay Mills Indian Cmty., 134 S.Ct. 2024, 2017 (2014). As allowing 

Moore or his successor to levy tax assessments on the Tribe’s lands “would be 

tantamount to exercising sovereignty over the Tribe,” see Doc. 36, p. 15, the 

irreparable injury to the Tribe cannot be contested. As the Tenth Circuit 

held, “We have repeatedly stated that such an invasion of tribal sovereignty 
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[by enforcing state law on Indian land] can constitute an irreparable injury.” 

Wyandotte Nation v. Sebelius, 443 F.3d 1247, 1255 (10th Cir. 2006). In light 

of Defendant’s withdrawal of his objections, the Court soundly concludes the 

Tribe would have suffered an irreparable injury and finds it has met its 

burden for the second element.  

3. Balance of Harms 

 As previously discussed in the Preliminary Injunction Order, the 

balance of the harms weighs heavily in the Tribe’s favor. (See Doc. 36, pp. 15–

17). Balancing the interests of both sides, the Court determines that a 

continuation of the status quo—that of the Defendant’s not collecting any 

taxes on the Trust Lands, as it has not done so since 1986—best serves the 

interests of the parties. The Tribe’s continued interest in preserving its 

sovereignty far outweighs Defendant’s interest in collecting a tax to which it 

has no right. See Wyandotte Nation, 443 F.3d at 1255. Thus, the Tribe has 

met its burden.  

4. Public Interest 

Finally, the requested permanent injunction would not be adverse to 

the public interest. The Tribe has requested application of federal law, and 

Moore has withdraw any and all objection to the issuance of a permanent 

injunction. Congress explicitly stated in 25 U.S.C.A. § 465 that trust land 

held for the benefit of Indian tribes is to be exempt from state and location 

taxation. It is in public’s interest that the State and its officials comply with 
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federal law. Indeed, “frustration of federal statutes and prerogatives are not 

in the public interest.” United States v. Alabama, 691 F.3d 1269, 1301 (11th 

Cir. 2012). Therefore, the Court finds that granting the Tribe’s motion for 

permanent injunction does not violate public interest. 

 As the Tribe has demonstrated each element, the Court finds a 

permanent injunction foreclosing Defendant’s assessment and levying of 

taxes upon the Trust land is, in fact, “the order of the day.” Angel Flight of 

Ga., Inc. v. Angel Flight of Am., Inc., 522 F.3d 1200, 1209 (11th Cir. 2008).  

B. Declaratory Judgment  

 The Tribe’s First Amended Complaint (Doc. 11) seeks a declaratory 

judgment under the Declaratory Judgment Act, 28 U.S.C. § 2201, which 

authorizes federal courts to declare the rights and legal relations of 

interested parties. See Pennsylvania Lumbermens Mut. Ins. Co. v. D. R. 

Horton, Inc.—Birmingham, No. 15-71-WS-B, 2016 WL 70842, *3 (S.D. Ala. 

Jan. 5, 2016). “The two principal criteria guiding the policy in favor of 

rendering declaratory judgments are 1) when the judgment will serve a 

useful purpose in clarifying and settling the legal relations in issue; and 2) 

when it will terminate and afford relief from the uncertainty, insecurity, and 

controversy giving rise to the proceeding.” Otwell v. Ala. Power Co., 944 F. 

Supp. 2d 1134, 1148 (N.D. Ala. 2013). Entry of declaratory judgment, along 

with the permanent injunction, will inevitably serve a “useful purpose” to 

settle the Tribe’s inherent sovereignty and freedom from local property taxes 
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and will “afford relief” from any future uncertainty that this issue will be 

revisited. Were Defendant, or any of his successors, allowed to continue in his 

assessment and levying of taxes, it will doubtless violate the Tribe’s rights as 

a sovereign nation, and the very activity complained of in this suit is clearly 

barred by existing federal law. As such, the Court deems it prudent to enter 

the declaratory judgment, detailed below.  

V. Conclusion 

 For the foregoing reasons, the Court finds the Tribe has fulfilled its 

burden of proof required for a permanent injunction and declaratory 

judgment and ORDERS as follows:  

1. The Tribe’s motion for judgment on the pleadings (Doc. 82) is MOOT 

due to Moore’s withdrawal of any and all objections (Doc. 89).  

2. A permanent injunction thus ISSUES as follows: 

a. The Court hereby ORDERS that Thad Moore, Jr., in his official 

capacity as the Tax Assessor of Escambia County, is 

PERMANENTLY ENJOINED from issuing any assessment of 

the Tribe’s Trust Lands, including the assessment of taxes, 

penalties, and related fees.  

b. This injunction BINDS Moore and all of his officers, agents, 

servants, employees, successors, and others in active concert or 

participation with any of them, who would seek to levy taxes on 

these Trust Lands, the Trust Property, and any additional 
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property that may come to be owned by the Tribe or to be held in 

trust by the U.S. Government for the benefit of the Tribe within 

the exterior geographic boundaries of Escambia County.  

c. The Court retains jurisdiction to enforce this Permanent 

Injunction. 

3. The Court further DECLARES the Tribe is exempt from local 

property taxes pursuant to federal law, including but not limited to 25 

U.S.C. § 465, and the recent Eleventh Circuit cases mentioned within 

this Order.  As such, any putative liens against the Tribe’s Trust 

Property arising out of, resulting from, or relating to any local property 

taxes are void and unenforceable as a matter of law.  

4. This Court recognizes and DECLARES the assessment and collection 

of local property taxes on the Tribe’s Trust Lands constitutes an 

impermissible, unlawful interference with the Tribe’s inherent 

sovereignty and right of self-governance.  

 

DONE and ORDERED this 5th day of December, 2016. 
 
 
    /s/  Callie V. S. Granade                                       

   SENIOR UNITED STATES DISTRICT JUDGE 
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