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Respondents Governor Edmund G. Brown Jr. (Governor), the 

Attorney General of California, the California Gambling Control 

Commission, the Bureau of Gambling Control, and the State of California 

(collectively, along with the Governor, referred to as the State) thank the 

Court for the opportunity to address the below supplemental questions.  The 

Court’s opening comment in the supplemental briefing request addresses 

the question of whether “Indian lands” has the same meaning in both 

California Constitution article IV, section 19, subdivision (f) (Section 19) 

and the Indian Gaming Regulatory Act (IGRA), 25 United States Code 

section 2703(4). 

Properly analyzing this issue is critical to correctly answering the  

Court’s supplemental questions.  The State submits that Section 19 

authorizes the Governor to negotiate compacts for certain forms of 

otherwise illegal class III gaming to be conducted on Indian lands in 

California pursuant to IGRA. Section 19 grants this authority by providing 

for tribal gaming “on Indian lands in California in accordance with federal 

law.”  (Cal. Const., art. IV, § 19, subd. (f), italics added.)  Since nothing in 

Section 19’s language places additional restrictions on what constitutes 

“Indian lands” beyond those that IGRA already prescribes, the Governor 

had the authority to concur in the Secretary of the United States Department 

of the Interior’s (Secretary) two-part determination to take the 305-acre 

parcel into trust for the North Fork Rancheria of Mono Indians (North 

Fork).  And because IGRA does not prohibit voluntary negotiations by a 

state over lands before they become Indian lands, Section 19’s IGRA- 

incorporated standard does not prohibit governors from entering into these 

negotiations. 

With these key principles in mind, the State provides the following 

answers to the Court’s specific supplemental questions: 



 

6 

1. Did the failure of the 305-acre parcel to be “Indian lands” prior 
to the time the Governor negotiated and executed the compact deprive 
him of the authority to negotiate and execute the compact when he did? 

No.  In regard to timing, the Governor agrees that under the California 

Constitution, class III gaming cannot commence pursuant to a compact 

until the land becomes “Indian lands” under IGRA.  However, the 

California Constitution does not prohibit the Governor from negotiating 

and executing a tribal-state class III gaming compact for a particular 

location before the Secretary takes that land into trust.  Instead, the 

California Constitution limits the conduct of class III gaming to Indian 

lands pursuant to a compact ratified by the Legislature —irrespective of 

when the lands in question became Indian lands.  (See Cal. Const., art. IV, 

§ 19, subd. (f).)  Accordingly, no language in Section 19 mandates any 

particular timing sequence for when the lands under consideration for a 

class III gaming compact could become the subject of negotiation.   

On this issue, this Court must determine the voters’ intent regarding 

Section 19 when it was adopted as Proposition 1A by the electorate in 

2000.  In doing so, courts first give the initiative’s words their ordinary 

meaning, which governs if the language is not ambiguous.  (See Arden 

Carmichael, Inc. v. County of Sacramento (2000) 79 Cal.App.4th 1070, 

1075; Professional Engineers in California Government v. Kempton 

(Kempton) (2007) 40 Cal.4th 1016, 1037.)  Language is construed in the 

context of both the initiative as a whole and the overall statutory scheme.  

(Kempton, supra, 40 Cal.4th at p. 1037.)  Finally, courts may not insert 

language, rewrite the initiative, or ignore language present in the initiative.  

(Ibid.) 

In applying the above standard to Section 19, no language in this 

provision bars the Governor from negotiating and executing a tribal-state 

class III gaming compact before the Secretary takes the land upon which 
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the gaming will be conducted into trust.  Instead, the California 

Constitution’s plain language requires that under California law, class III 

gaming is permitted only on Indian lands pursuant to a legislatively ratified 

compact.  (See Cal. Const., art. IV, § 19, subd. (f).)  Under Section 19’s 

plain meaning, there is no language mandating any particular timing 

sequence for when the lands under consideration for a class III gaming 

compact can be negotiated.  (Ibid.)  Indeed, a contrary interpretation of 

Section 19 would essentially insert a new substantive temporal limitation 

into this constitutional provision as follows:  

the Governor is authorized to negotiate and 
conclude compacts, subject to ratification by the 
Legislature, for the operation of slot machines 
and for the conduct of lottery games and 
banking and percentage card games by federally 
recognized Indian tribes on Indian lands in 
existence before compact negotiations in 
California in accordance with federal law. 
 

No rule of constitutional interpretation supports the above temporal 

limitation on the Governor’s constitutional negotiating authority under 

Section 19. 

Equally important, Section 19 incorporates “federal law,” which is 

IGRA, and this federal statute supports the State’s position that no timing 

sequence is a prerequisite to the Governor’s power to negotiate and execute 

compacts.  Under title 25 United States Code section 2710(d)(3)(A) of 

IGRA (Section 2710(d)(3)), a state “does not have an obligation to 

negotiate with an Indian tribe until the tribe has Indian lands.”  (Guidiville 

Band of Pomo Indians v. NGV Gaming, Ltd (Guidiville) (9th Cir. 2008) 531 

F.3d 767, 778, quoting Match-E-Be-Nash-She-Wish Band of Pottawatomi 

Indians v. Engler (Match-E-Be-Nash-She-Wish) (6th Cir. 2002) 304 F.3d 

616, 618.)  But nothing in Section 2710(d)(3)(A) prevents a state from 

voluntarily agreeing to enter compact negotiations, particularly with a tribe 
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that is asking the Secretary to take land into trust for gaming.  IGRA merely 

requires that before commencing an action against a state in federal court, 

“the Indian tribe must show that it has ‘Indian lands’ as defined by IGRA at 

the time of filing.”  (Guidiville, supra, 531 F.3d at p. 778, citing Match-E-

Be-Nash-She-Wish, supra, 304 F.3d at p. 618.)  This statutory prerequisite 

for federal litigation is not a mandate against voluntary state negotiations.   

This interpretation of Section 19 is also consistent with Proposition 

1A’s extrinsic evidence.  As the State previously briefed, if the Court 

determines that the language in Section 19 is ambiguous, it may turn to 

extrinsic evidence to determine the voters’ intent.  (See Kempton, supra, 40 

Cal.4th at p. 1037.)  In particular, this Court can examine the proposition’s 

voter information guide to determine voter intent.  The record here shows 

that the Legislative Analyst’s analysis confirms the State’s position.  In 

adopting Proposition 1A, the voters intended to apply IGRA’s definition of 

“Indian lands” to the phrase “Indian lands in California in accordance with 

federal law.”  The Legislative Analyst’s “Background” section explicitly 

stated that “Gambling on Indian lands is regulated by the 1988 federal 

Indian Gaming Regulatory Act (IGRA).”  (AA III p. 591, Italics added.)1  

Further, the “Proposal” section of the Legislative Analyst’s analysis stated 

that the proposition would permit class III gaming pursuant to negotiated 

compacts between the Governor and Indian tribes on “Indian land.”  (Id. at 

p. 592.)  

Significantly, the Legislative Analyst’s “Proposal” section for 

Proposition 1A did not include any temporal limitation for when the lands 

under consideration for a class III compact gaming could be negotiated.  

(AA III p. 592.)  And this is not surprising, considering the IGRA process 

                                              
1  The States’ citations to the record are to volume III of the 

Appellants’ Appendix (AA). 
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voted upon and adopted by the people is defined by federal law, and that 

federal law permits these voluntary negotiations. 

This key principle that IGRA allows voluntary negotiations is well 

known in California.  Several governors since 1999 have negotiated class 

III gaming compacts with tribes over lands that were not yet Indian lands in 

this state.  Accordingly, because neither the California Constitution nor its 

incorporated IGRA standard prohibits the Governor from voluntarily 

negotiating compacts with tribes over lands that are not yet Indian lands at 

the time of negotiations, the Governor possessed the authority to negotiate 

with respect to the 305-acre parcel prior to it becoming Indian lands under 

IGRA.  

2. Did the failure of the parcel to be “Indian lands” at that time 
deprive the Governor of any implied authority to concur in the Secretary 
of the Interior’s determination the Governor might otherwise have had 
under article IV, section 19, subdivision (f), of the California 
Constitution? 

No.  If the 305-acre parcel already constituted “Indian lands” at the 

time of the Governor’s negotiations with North Fork, then there would have 

been no need for the Secretary’s two-part determination and the Governor’s 

concurrence.  In this case, a concurrence was necessary because IGRA 

“precludes most gaming on land acquired in trust for an Indian tribe after 

1988, unless one of several exceptions applies.”  (Confederated Tribes of 

Siletz Indians of Oregon v. United States of America (9th Cir. 1997) 110 

F.3d 688, 691.)  One such exception involves the Secretary’s IGRA two-

part determination.  After consulting with local officials and nearby tribes, 

the Secretary can make a determination that “a gaming establishment on 

newly acquired lands would be in the best interest of the Indian tribe and its 

members, and would not be detrimental to the surrounding community . . .”  

(25 U.S.C. § 2719(b)(1)(A); see also 25 C.F.R. §§ 292.19-292.21.)  
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After making the IGRA determination, the Secretary sends to the 

affected state’s governor (a) a written notification of the Secretarial 

determination and findings of fact supporting the determination, (b) a copy 

of the entire application record, and (c) a request for the governor’s 

concurrence in the Secretarial determination.  (25 C.F.R. § 292.22.)  Under 

IGRA, a governor’s role is strictly confined.  (25 U.S.C. § 2719(b)(1)(A).)  

The governor may concur, not concur, or take no action at all, in response 

to the Secretary’s request for concurrence.  (Ibid.) 

In this appeal, the question of whether the Governor possesses an 

implied authority under Section 19 to concur in the above-described IGRA 

two-part determinations arises in situations where the land in question does 

not already constitute “Indian lands” under the California Constitution and 

IGRA. With this limited context in mind, the Governor’s concurrence under 

Section 19 should be recognized for the following three basic reasons 

previously briefed by the Governor. 

First, this concurrence power is consistent with Section 19’s 

incorporated federal-law standard under IGRA.  Under this constitutional 

provision the Governor can negotiate and conclude compacts for class III 

gaming “on Indian lands in California in accordance with federal law.”  

(Cal. Const., art. IV, § 19, subd. (f), italics added.)  The referenced “federal 

law” is IGRA, which is the only federal framework for authorizing tribal 

gaming.  IGRA defines “Indian lands” as “all lands within the limits of any 

Indian reservation” and “any lands title to which is . . . held in trust by the 

United States for the benefit of any Indian tribe.”  (25 U.S.C. § 2703(4).)  

Significantly, this definition is not exclusively limited to lands acquired in 

trust before 1988.  (Ibid.)  Instead, IGRA permits, under different codified 

methods, lands to become newly acquired Indian lands after 1988.  (See 25 

U.S.C. § 2719(a).)  Nothing in Section 19’s plain language places 
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additional restrictions on what constitutes “Indian lands” beyond those that 

IGRA already prescribes. 

Second, this IGRA standard was approved by the voters who adopted 

Section 19 by voting in favor of Proposition 1A on March 1, 2000.  As 

previously briefed, even if this Court found any ambiguity in Section 19 

regarding the meaning of “on Indian lands in California in accordance with 

federal law” in Section 19, that ambiguity is resolved by the Legislative 

Analyst’s analysis of Proposition 1A.  (State’s Respondents Brief, pp. 19-

23.)  In adopting Proposition 1A, the voters intended to apply IGRA’s 

definition of “Indian lands” to the phrase “Indian lands in California in 

accordance with federal law.”  The Legislative Analyst’s “Background” 

section stated that “Gambling on Indian lands is regulated by the 1988 

federal Indian Gaming Regulatory Act (IGRA)” (AA III p. 591, italics 

added), and the Legislative Analyst’s “Proposal” section for Proposition 1A 

did not limit “Indian lands” to existing Indian land.  (Id. at p. 592.)  The 

IGRA process voted upon and adopted by the people was defined by 

federal law.  And this federal law permits newly acquired sites to become 

Indian lands under different methods, including the Secretary’s IGRA two-

part determination process.  (25 U.S.C. § 2719(b)(1)(A); see also 25 C.F.R. 

§§ 292.19-292.21.)  Thus, nothing in the Legislative Analyst’s analysis 

suggests that Section 19’s definition of Indian lands limits the definition 

already provided by IGRA.  (AA III pp. 591-592.) 

Third, there is no dispute that the Governor’s concurrence in the 

Secretary’s two-part determination for the 305-acre parcel was made in the 

context of the Governor negotiating and executing the North Fork 

Compact.  On August 31, 2012, the Governor concurred in this two-part 

determination.  (AA III p. 556.)  And along with the concurrence, the 

Governor announced that he had negotiated a compact with the North Fork 

Tribe, and that he intended to submit the compact to the Legislature for 
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ratification.  (Ibid.)  Accordingly, this appeal’s record is strictly limited to 

the Governor’s concurrence with the Secretary’s IGRA determination as 

part of his class III gaming compact negotiations on the 305-acre parcel.  

(AA III pp. 555-556.)  As the superior court correctly observed in this case, 

if the Governor did not have the power to grant a concurrence in this 

limited context, then his powers under Section 19 to “negotiate and 

conclude” this compact would become meaningless.  (AA III p. 693.)  

Thus, because the Governor’s concurrence regarding the 305-acre parcel 

and the North Fork Compact were clearly related, the Governor’s authority 

to concur was implied under his existing compacting power.  (See Cal. 

Const., art. IV, § 19, subd. (f); Gov. Code, § 12012.5, subd. (d).) 

3. If the answer to question No. 2 is yes, would any implied 
concurrence power be rendered a nullity, since Indian trust land for 
which gubernatorial concurrence is required cannot, by definition, 
exist until after the Governor concurs? 

For the reasons discussed in response to question number two, the 

State respectfully reiterates that the answer to question number two should 

be “no.”  However, even if the answer to question number two is “yes,” the 

Governor would still possess the authority discussed in response to question 

number four to concur in the Secretary’s two-part determination.  As set 

forth in that response, the Governor’s concurrence is authorized by his 

powers to implement California’s existing constitutionally and statutorily 

based gaming policy.     

4. If the answer to question No. 2 is no, but the answer to question 
1 is yes, must the question of the concurrence power raised by this 
appeal still be resolved on some other ground, such as the grounds 
discussed by the parties in their briefs? 

Yes.  For the reasons discussed in response to question number one, 

Section 19 does not contain a temporal limitation for when a governor may 

negotiate and conclude class III gaming compacts with federally recognized 
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Indian tribes in California.  But even if this Court held otherwise, the 

Governor’s concurrence with the Secretary’s two-part determination over 

the 305-acre parcel would remain lawful under California law because it 

constituted an executive function consistent with the State’s general policy 

on gaming.  This argument was previously briefed by North Fork in its 

respondent’s brief.   (North Fork’s Respondent’s Brief, pp. 36-42.) 

A governor’s authority to concur in a manner consistent with his or 

her state’s gaming policy was discussed by the Seventh Circuit Court of 

Appeals in Lac Courte Oreilles Band of Lake Superior Chippewa Indians 

of Wisconsin v. United States of America (Lac Courte) (7th Cir. 2004) 367 

F.3d 650.  Under the federal constitution, Lac Courte rejected the appellant 

tribes’ numerous arguments that IGRA’s gubernatorial concurrence 

provision violated the federal separation of powers doctrine.  (Id. at pp. 

655-662.)  Additionally, Lac Courte also rejected the appellant tribes’ 

argument that the gubernatorial concurrence provision violated principles 

of federalism because it interfered with the functioning of state government 

“by rearranging its structure.”  (Id. at p. 663.)  In support of this argument, 

the appellant tribes contended that a gubernatorial concurrence violated the 

Wisconsin Constitution by requiring the Wisconsin governor to enact a 

state “public policy regarding gaming on after-acquired trust land . . . .”  

(Id. at p. 664.)  According to the appellant tribes, this constituted a 

legislative function that violated the Wisconsin Constitution because 

legislative power was reserved for the Wisconsin Legislature.  (Ibid.) 

In response, the Seventh Circuit in Lac Courte held that IGRA’s 

gubernatorial concurrence did not impermissibly require the Wisconsin 

governor to enact a legislative gaming policy in violation of the Wisconsin 

Constitution.  (Lac Courte, supra, 367 F.3d at p. 664.)  Lac Courte found 

that the Wisconsin governor did not exercise the legislative function of 

creating a “wholesale” state gaming policy.  (Ibid.)  Instead, by authorizing 
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a state lottery, as well as permitting bingo and raffle games for religious, 

charitable, and other designated organizations, Wisconsin’s gaming policy 

already existed.  (Ibid.)  In particular, the state’s “establishment of a state 

lottery signals Wisconsin’s broader public policy of tolerating gaming on 

Indian lands.”  (Ibid.)  Accordingly, the Secretary’s concurrence request 

under IGRA did not require the Wisconsin governor to legislate a gaming 

policy in violation of the Wisconsin Constitution.  (Ibid.)  Rather, the 

Wisconsin governor, through the executive power vested in him under the 

Wisconsin Constitution, had the discretion to render a concurrence decision 

“based on existing policy.”  (Ibid.) 

The Seventh Circuit’s analysis in Lac Courte demonstrates why 

Governor Brown possessed the power here to concur in the Secretary’s 

two-part determination under IGRA.  Even if the Governor lacked the 

authority under Section 19 to negotiate a compact over the 305-acre parcel 

before it became Indian lands, he still maintained his inherent executive 

authority to carry out the State’s existing gaming policy.  And in 

comparison to Wisconsin’s gaming policy examined in Lac Courte, 

California has an even broader constitutionally and statutorily based 

gaming policy. 

For example, the executive branch in California government is 

responsible for licensing, regulating, and policing a wide variety of 

authorized gambling at the state level.  The agencies involved include the 

Department of Justice’s Bureau of Gambling Control, the California 

Gambling Control Commission, the California Horseracing Board, and the 

California State Lottery.  In different capacities, executive agencies regulate 

gambling establishments that have operated as lawful enterprises in 

California for more than 100 years.  (See Bus. & Prof. Code, § 19801, subd. 
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(b).)  The State’s long-established public policy is clear:  California allows 

gambling in many forms.  Specifically, the policies pertaining to gambling 

are set forth not only in the Constitution (Cal. Const., art. IV, § 19), but also  

in various statutory provisions that authorize the California State Lottery 

(Gov. Code, § 8880.8 et seq.), licensed gambling establishments (Bus. & 

Prof. Code, § 19800 et seq.), charitable gaming (Bus. & Prof. Code, § 

19985 et seq.), and wagering at licensed and regulated horse racing tracks 

(Bus. & Prof. Code, § 19400 et seq.).  

In addition to being broader than Wisconsin’s gaming policy, 

California’s gaming policy is also well defined in the context of tribal 

gaming.  Specifically, the Government Code (Gov. Code, § 12012.5, subd. 

(d); see also id. § 12012.25, subd. (d)), and numerous tribal-state gaming 

compacts establish existing responsibilities between the Governor and the 

Legislature. This gaming policy also authorizes the Governor to make 

discretionary concurrence determinations under IGRA.  Similar to the 

Wisconsin governor in Lac Courte, the Governor’s decision here to concur 

with the Secretary’s decision regarding the 305-acre parcel did not require 

him to perform the legislative function of creating a wholesale gaming 

policy.  (See Lac Courte, supra, 367 F.3d at p. 664.)  Instead, the Governor 

merely performed a “typical” executive responsibility of making a 

determination “based on existing policy.”  (Ibid.) 

In this appeal, the Governor’s discretionary determination to concur 

in the Secretary’s two-part determination over the 305-acre parcel was 

consistent with California’s long-established policies of both tolerating and 

regulating gaming on and off tribal lands, as well as the Governor’s specific 

core functions of negotiating, executing, and concluding tribal-state gaming 

compacts under IGRA.  (Cal. Const., art. IV, § 19, subd. (f); Gov. Code, § 
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12012.5, subd. (d); see also Gov. § 12012.25, subd. (d).)  Accordingly, 

because concurring with the Secretary’s two-part determination under 

IGRA is an act incidental and ancillary to the Governor’s executing and 

carrying out the State’s established public policy (cf. Lac Courte, supra, 

367 F.3d at pp. 664-665), he possessed this concurrence authority, even if 

he did not yet have the power to negotiate over the 305-acre parcel before it 

became Indian lands.   

5. Is your position affected by the voters’ defeat of the compact 
ratification or by the recent approval of substitute procedures by the 
Department of the Interior? 

No.  The State’s position is not affected by the voters’ defeat of 

Assembly Bill No. 277 (AB 277), the statute that ratified the North Fork 

Compact.  Before AB 277 took effect under state law, it was challenged by 

a referendum, commonly known as Proposition 48.  On November 4, 2014, 

the People of California exercised their right under state law to reject this 

ratification statute. 

In both state and federal courts, the State has consistently defended 

the right of the people to exercise their referendum power under California 

Constitution article II, section 9, subdivision (a), to challenge non-exempt2 

compact ratification statutes at the ballot box.  In article IV, section 1 of the 

California Constitution, the people of California reserve to themselves the 

powers of initiative and referendum.  (Cal. Const., art. IV, § 1.)  The 

California Constitution defines the referendum as “the power of the electors 

to approve or reject statutes . . . .”  (Cal. Const., art. II, § 9, subd. (a).)  In 
                                              

2  Under the California Constitution the people’s referendum power 
does not necessarily apply to all class III gaming compact ratification 
statutes.  An exception is provided for "urgency statutes, statutes calling 
elections, and statutes providing for tax levies or appropriations for usual 
current expenses of the State.”  (Cal. Const., art. II, § 9, subd. (a).)    
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this appeal, AB 277’s fate demonstrates how the powers of the Governor, 

the Legislature, and the people work together under the California 

Constitution.  The Governor’s authority to negotiate a compact, and to 

concur when necessary in order to negotiate a compact, exists under 

Section 19.  Similarly, the Legislature retains the power to ratify or reject 

proposed compact ratification statutes under Section 19.  And if a proposed 

compact is ratified by a non-exempt statute, such as AB 277, then the 

compact ratification statute is subject to the people’s referendum power 

under article II, section 9, subdivision (a).  These powers are consistent 

with California’s separation of powers requirement under article III, section 

3 of the California Constitution. 

The State’s position is also not affected by the Secretary’s recent  

approval of procedures under IGRA for class III gaming by North Fork at 

the 305-acre parcel.  The State respects the will of the people.  But under 

federal law, that is not the end of the story.  IGRA provides a federal 

remedy when a state fails to negotiate in good faith, and that is what North 

Fork relied on to obtain the right to operate class III gaming following the 

people’s rejection of the North Fork Compact ratification statute.  

Specifically, in North Fork v. California (E.D. Cal. Nov. 13, 2015) 2015 

WL 11438206, a federal district court held that the State failed to negotiate 

in good faith after the Governor chose to respect the will of the people in 

Proposition 48, and not further negotiate with North Fork for class III 

gaming on the 305-acre parcel.  While the Governor argued in North Fork 

v. California that this position was consistent with IGRA, the district court 

disagreed, and found the State in bad faith under federal law.  The 

Secretarial procedures followed as the federal statute’s prescribed remedy 

after North Fork and the State again failed to reach a negotiated agreement 

following the district court’s ruling. 
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North Fork’s federal remedy as a result of the litigation in North Fork 

v. California does not affect the State’s position regarding the Governor’s 

powers under California law.  The Secretarial procedures remain a federal 

remedy under federal law.  And while the State disagrees with that case’s 

IGRA bad-faith determination, under principles of federal preemption and 

the United States Constitution’s Supremacy Clause, the State is bound to 

follow it.  
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