
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

STANDING ROCK SIOUX TRIBE, et al., 

                       Plaintiffs,  

                              v. 

U.S. ARMY CORPS OF ENGINEERS, et al.,  

                       Defendants. 

 

 

 

 

           Civil Action No. 16-1534(JEB) 

 
 

MOTION OF THE AMERICAN FUEL & PETROCHEMICAL MANUFACTURERS, 
THE AMERICAN PETROLEUM INSTITUTE, THE ASSOCIATION OF OIL PIPE 

LINES, THE CHAMBER OF COMMERCE OF THE UNITED STATES OF AMERICA, 
AND THE NATIONAL ASSOCIATION OF MANUFACTURERS FOR LEAVE TO FILE 

AMICI CURIAE BRIEF IN SUPPORT OF  
DAKOTA ACCESS, LLC’S BRIEF ON VACATUR  

 
The American Fuel & Petrochemical Manufacturers (“AFPM”), the American Petroleum 

Institute (“API”), the Association of Oil Pipe Lines (“AOPL”), the Chamber of Commerce of the 

United States of America (“Chamber”), and the National Association of Manufacturers (“NAM”) 

(collectively “Amici”), representing the interests of pipeline operators and petroleum product 

manufacturers/refiners in North America, submit this Motion for Leave to File an Amicus Brief 

in support of Intervenor-Defendant Dakota Access, LLC (“Dakota Access”).  A copy of Amici’s 

proposed amicus brief is attached as Exhibit A to this Motion.   

Amici request leave to file the proposed amicus brief to make this Court aware of 

industry’s perspective, including the perspective of the oil industry, on whether the Court should 

vacate the U.S. Army Corps of Engineers’ (“Corps”) approvals for the Dakota Access Pipeline 

(“DAPL”) and/or order that pipeline to cease operations for any period of time while the Corps 
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addresses on remand the deficiencies identified in the Court’s June 14, 2017 Memorandum 

Opinion [ECF No. 239].     

No person or entity other than Amici and its counsel authored the proposed amicus brief 

in whole or in part, and Amici exclusively have funded the preparation of the brief.   

I.  CONSENT OF PARTIES  

 Pursuant to Local Civil Rule 7(m), Amici contacted counsel for the Parties in a good faith 

effort to determine whether there is any opposition to the relief sought in this Motion.  Counsel 

for the Federal Defendant advised that it takes no position with respect to this Motion.  Counsel 

for the Cheyenne River Sioux Tribe and the Oglala Sioux Tribe indicated that they reserve their 

right to oppose this Motion after they have had an opportunity to review Amici’s proposed brief.   

Counsel for the other Plaintiffs and Intervenors provided no response.   

II. IDENTITY OF AMICI  

 Amici are trade associations whose member companies have a significant interest in the 

continued and unimpeded transportation of North American-produced crude oil.  Collectively, 

Amici represent entities that account for, among other things, the vast majority of petroleum 

products that are transported, refined, manufactured, and sold in the United States, including 

crude oil and other liquid hydrocarbons that are transported by pipelines and other modes in 

interstate commerce.  A description of each of the Amici organizations is set forth in the Interest 

of Amici section of Amici’s proposed amicus brief.   

III. ARGUMENT  

This Court has “broad discretion” to grant amicus status.  Nat’l Ass’n of Home Builders v. 

U.S. Army Corps of Eng’rs, 519 F. Supp. 2d 89, 93 (D.D.C. 2007).  Amicus briefs are generally 

accepted when the information offered by the amicus curiae meets the low threshold of being 
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“timely and useful.”  Ellsworth Assocs. v. U.S., 917 F. Supp. 841, 846 (D.D.C. 1996).  This 

Court will thus “normally allow” an amicus brief to be filed any time that the amicus party “has 

unique information or perspective that can help the court beyond the help that the lawyers for the 

parties are able to provide.”  Youming Jin v. Ministry of State Sec., 557 F. Supp. 2d 131, 137 

(D.D.C. 2008) (citing Ryan v. Commodity Futures Trading Comm’n, 125 F. 3d 1062, 10564 (7th 

Cir. 1997)); Cobell v. Norton, 246 F. Supp. 2d 59, 62 (D.D.C. 2003) (same).  This may include 

offering “ideas, arguments, theories, insights, facts or data that are not to be found in the parties’ 

briefs.”  See Northern Mariana Islands v. United States, 08-cv-1572(PLF), 2009 U.S. Dist. 

LEXIS 125427, 3-4 (D.D.C. Mar. 6, 2009).  

Especially given their usefulness in pipeline-related litigation, courts frequently have 

accepted amicus briefs from API and AOPL, as well as other trade associations, in cases 

concerning challenges to crude oil pipelines.  See, e.g., Upstate Forever v. Kinder Morgan 

Energy Partners LP, Case No. 8:16-cv-04003-HMH, ECF. No. 27 (D.S.C. Mar. 28, 2017) 

(granting API and AOPL leave to file amicus brief in challenge concerning applicability of Clean 

Water Act permit requirements to Kinder Morgan’s pipeline);  Portland Pipe Line Corp., et al. v. 

City of South Portland, et al., 15-0054 (D. Me. Jan. 9, 2017), ECF No. 135 (granting API, AOPL 

and other trade organizations leave to file an amicus brief in a challenge to a city’s regulation of 

interstate crude oil pipelines);  National Wildlife Federation v. U.S. Department of 

Transportation, 2:15-cv-13535 (E.D. Mich. April 13, 2016), ECF No. 23 (granting API and 

AOPL leave to file an amicus brief in a challenge to response plan requirements for crude oil 

pipelines).   

  The issue now before the Court – whether to vacate the Corps’ approvals and order 

DAPL’s operation to cease – has potential ramifications well beyond Dakota Access.  Amici 
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seek to participate in this action because any order by this Court to vacate the Corps’ approvals 

for DAPL and/or require the pipeline to cease operations would have the consequence of 

impeding the transport of substantial North Dakota-produced crude volumes that are currently 

relied on by Amici’s members.  This includes producers, shippers, refiners, and manufacturers 

that depend on DAPL continuing to transport significant volumes of North Dakota-produced 

crude to refinery destinations.  DAPL indeed plays a vital role in linking Bakken production 

wells and regional and national energy hubs that are owned and operated by Amici’s member 

companies, thereby helping to ensure U.S. energy security and independence.   

 In addition, the issue before the Court is also of great importance in terms of the 

precedent that it could establish – any decision by this Court to vacate the Corps’ approvals and 

order DAPL to cease operations could result in similar rulings in other pipeline cases for NEPA 

violations by federal agencies, regardless of the significance of the violation or the fact that such 

agencies (other than PHMSA) have no jurisdiction over the safety of crude oil pipeline 

operations.  This litigation thus raises an issue “of general public interest,” Williams v. Georgia, 

349 U.S. 375 (1955), that could have “potential ramifications beyond the parties directly 

involved.”  Cobell v. Norton, 246 F. Supp. 2d at 62.   

   The information provided in Amici’s proposed brief will also be useful to the Court in 

assessing the two factors identified in Allied–Signal, Inc. v. U.S. Nuclear Regulatory 

Commission, 988 F. 2d 146, 150–51 (D.C. Cir. 1993), especially in explaining the impact of 

vacatur on businesses and consumers well beyond the parties here.  Amici represent entities that 

produce, transport, refine, and sell the vast majority of oil and other energy liquids in North 

America, including crude oil transported via pipelines, terminals, rail, and vessels in interstate 

commerce.  Accordingly, Amici and its members have expertise in the operation of pipeline 
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facilities of the sort that are directly at issue in this case, including the federal regulatory 

frameworks that are applicable to the safe operation of such facilities.  Amici’s expertise also 

extends to national and international crude oil markets, and as relevant here, the near-term supply 

and demand for crude oil produced in the Bakken Region of North Dakota that is currently 

transported by DAPL to Midwest and Gulf Coast refineries primarily for domestic consumption.   

 Amici are therefore acutely aware of the broad, adverse economic impacts that would 

result at local, regional, national levels if DAPL were ordered by this Court to shut down for any 

period of time.  For example, contractual arrangements, which became in effect at the time that 

DAPL was placed into service, directly and indirectly depend on the pipeline’s continued 

operation.  Amici, through their member companies, can thus make this Court aware of the wide-

ranging business harms that would result at both ends of the pipeline if DAPL’s service were to 

cease, even if that cessation were to last only days or weeks.   

 Amici thus have “unique information [and] perspective” on these issues, which is above 

and beyond the information that may be provided by Dakota Access.  Sonoma Falls Developers, 

LLC v. Nevada Gold & Casinos, Inc., 272 F. Supp. 2d 919, 925 (N.D. Cal. 2003).  Specifically, 

Amici’s proposed brief addresses the Allied-Signal factors from the standpoint of the trade 

organizations that represent nearly all entities that comprise the U.S. oil industry; hence, Amici’s 

proposed brief offers a much broader perspective beyond the business interests of Dakota 

Access.  Amici therefore believe that they offer the Court “an essential voice of the affected 

[Amici] interest groups” that could be impacted as a result of any ruling by this Court in favor of 

vacatur.  Animal Prot. Inst. v. Martin, 06-cv-128, 2007 WL 647567, *1 (D. Me. Feb. 23, 2007). 

  Amici’s proposed filing is also timely.  Amici’s proposed brief is submitted on July 17, 

2017, which is the same day that the Federal Defendants’ and Dakota Access’ briefs are due, as 
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per the Court’s June 21, 2017 Minute Order.  Amici’s proposed brief is also filed 21 days before 

the Plaintiffs’ briefs are due on August 7, 2017.  The Parties thus have ample time to address any 

points raised in Amici’s proposed amicus brief in their forthcoming briefs.  Accordingly, none of 

the existing Parties will be prejudiced by this filing.   

 IV.  CONCLUSION  

Because the issue of vacatur of the Corps’ approvals for DAPL has potential 

ramifications well beyond the Parties to this litigation, and this Court’s ruling could impact the 

business interests of Amici’s member companies as well as North Dakota crude oil production, it 

is important for the Court to grant leave to file the proposed brief to allow Amici to be heard on 

these issues.   

RESPECTFULLY SUBMITTED this 17th day of July, 2017.  

/s/   David H. Coburn                  _    
David H. Coburn (DC #241901) 
Shannen Coffin (DC # 449197) 
Josh Runyan (DC # 977664) 
STEPTOE & JOHNSON LLP 
1330 Connecticut Ave., NW 
Washington, D.C. 20036 
Telephone: (202) 429-8063 
Facsimile: (202) 429-3902 
dcoburn@steptoe.com 

 
Attorneys for the American Fuel & Petrochemical 
Manufacturers, the American Petroleum Institute, 
the Association of Oil Pipe Lines, and the National 
Association of Manufacturers  

 
[Additional counsel listed on next page]. 
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Richard Moskowitz 
Taylor Hoverman 
AMERICAN FUEL & PETROCHEMICAL 

MANUFACTURERS 
1667 K Street, N.W.  
Washington, D.C. 20006 
(202) 552-8474   
Counsel for American Fuel & 
Petrochemical Mfrs. 

 
Peter Tolsdorf (DC # 503476) 
AMERICAN PETROLEUM INSTITUTE 
1220 L Street, NW 
Washington, D.C., 20005 
(202) 682-8000 
Counsel for American Petroleum Institute 
 
Steven M. Kramer (DC # 416762) 
ASSOCIATION OF OIL PIPE LINES 
900 17th Street, NW, Suite 600 
Washington, D.C. 20006 
(202) 408-7970 
Counsel for Association of Oil Pipe Lines

 
 
Linda E. Kelly 
Quentin Riegel 
Leland P. Frost 
MANUFACTURERS’ CENTER FOR 

LEGAL ACTION 
733 10 Street, N.W., Suite 700 
Washington, D.C. 20001 
(202) 637-3000 
Counsel for the National Association of 
Manufacturers 
 
Steven P. Lehotsky 
U.S. CHAMBER LITIGATION CENTER 
1615 H Street, NW 
Washington, DC 20062 
(202) 463-5337 
Counsel for Chamber of Commerce of the 
United States of America 
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