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I. INTRODUCTION. 
 

Preeminent forest ecologist and co-author of the Northwest Forest Plan 

(NFP), Dr. Jerry Franklin, has concluded that the Westside Project is antithetical to 

the intent and plain language of the NFP: 

Salvage logging of large snags and down boles does not contribute to 
recovery of late-successional forest habitat; in fact, the only activity more 
antithetical to the recovery processes would be removal of surviving green 
trees from burned sites.... 
 
I would conclude that the salvage activities proposed within [Late-
Successional Reserves, LSRs] as part of the Westside Fire Recovery Plan 
are inconsistent with [NFP] intent and direction for management of LSRs, 
including their treatment following a major disturbance. Salvage will make 
no positive contribution to the reestablishment of late-successional forest 
habitat.... 

 
Excerpt of Record (ER), 385, 392.  

But this Court need not rely on Dr. Franklin’s word: the Project is also 

inconsistent with this Court’s precedent interpreting appropriate management of 

LSRs after a large wildfire. In Oregon Nat. Res. Council Fund v. Brong, 492 F.3d 

1120 (9th Cir. 2007), this Court evaluated a 961-acre post-fire management project 

timber in an LSR managed by the Bureau of Land Management. This Court noted 

the unique purpose of LSRs in protecting and enhancing habitat for wildlife that 

depend on old growth forest habitat, including standing dead trees – “snags” – and 

that removing large snags from the LSR violated the plain language of the NFP. 

Brong, 492 F.3d at 1128-1131 (“despite this clear directive against removing large 

  Case: 16-15818, 07/10/2016, ID: 10044711, DktEntry: 25, Page 5 of 37



2 
 

snags...the BLM asserts that the Project, which entails the removal of a significant 

number of large snags in late-successional areas, is nonetheless consistent with the 

NFP. We disagree, and find the BLM’s reasoning lacking in multiple respects”). 

There has been no intervening case law that overrules or casts doubt on Brong,1 

and in its defense of the Project, the Forest Service redeploys the same discredited 

legal theory this Court squarely rejected. Indeed, the agency cites Brong only in 

passing, and fails to address or refute the Tribe’s legal arguments based on it. 

In addition to avoiding Brong, the Forest Service fails to grapple with an 

implementation barrier to achieving the fundamental premise of the Project, 

instead addressing it only in the last paragraph of its brief. In order to achieve the 

purpose and need of the Project, and reduce future wildfire risk and create fire-

resilient forests, the Forest Service must log fire-resistant, large diameter snags in 

LSRs to generate revenue that will then be used to remove the highly flammable 

small diameter brush, trees, limbs, and other debris created by the fire, to prepare 

sites, and to replant burned areas with new trees. Appellants’ Second Supplemental 

                                                 
1 The County argues that Lands Council v. McNair, 629 F.3d 1070 (9th Cir. 2010), 
means Brong no longer controls. Responsive Brief of Siskiyou County (Cty.), 20. 
It is mistaken. McNair does not mention Brong and, regardless, McNair generally 
concerns deference to agency scientific determinations, not the application of clear 
NFP standards to undisputed facts, which is the appropriate focus of this case. As a 
fundamental tenet of American legal jurisprudence, it is well recognized that any 
departure from the doctrine of stare decisis demands “‘special justification’—over 
and above the belief ‘that the precedent was wrongly decided.’” Kimble v. Marvel 
Entm’t, LLC, 135 S. Ct. 2401, 2409 (2015). The County has not attempted to 
establish any such special justification.  
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Excerpts of Record (SSER) 6 (acknowledging that “salvage logging without 

treating activity fuels would make on-the-ground fuel conditions worse and would 

not meet project objectives”). This work, which is not “mitigation” but instead 

comprises the restoration components of the Project itself, will cost almost $30 

million dollars to complete. SSER 14.2 However, the Forest Service expects to 

receive only roughly $800,000 from selling timber sales, and admits it cannot pay 

for anywhere near the costs of all of the hazardous fuels reduction, site preparation, 

and replanting that it concedes must occur if future wildfires are to burn more 

characteristically, and a new forest is to survive those fires and grow into old 

growth habitat. This is a critical barrier to effective implementation of the Project. 

Because the Forest Service cannot complete this necessary “follow-up” work, the 

forest will be left in a condition highly susceptible to future wildfire, and thus 

admittedly not meet the purpose and need of the Project. The Forest Service has no 

credible rebuttal to this commonsense point. 

Whether the Forest Service generates revenue to complete the restoration 

components of the Project is also important for the viability of coho salmon in 

Walker and Grider Creeks, which are designated critical habitat for coho and will 

be particularly hard hit by the building of temporary roads and helicopter landing 

                                                 
2 Total cost for Modified Alternative 3 including logging, log haul, and required 
restoration, but not legacy site treatments, is approximately $60 million dollars. 
SSER 14-15. 
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sites. In addition to hazardous fuels reduction, site preparation, and replanting, the 

Project explicitly includes treating “legacy sediment sites” that are bleeding 

chronic sediment into streams that support coho, and are indisputably a cause of 

the drastic decline in coho survivability. The record states that treating legacy 

sediment sites will cost several millions of dollars, but the Forest Service is selling 

timber sales that are part of the Project for a small fraction of projected revenue, 

and otherwise has no certain plans to obtain the majority of the revenue needed to 

perform this work. In turn, the National Marine Fisheries Service (NMFS) relied 

on legacy sediment site treatments (as well as hazardous fuels reduction and 

replanting) to conclude that the Project would not jeopardize coho salmon. 

However, this Court has held that “even a sincere general commitment to future 

improvements” to help ESA-listed species is not sufficient, and that “specific and 

binding plans” must be in place in order to justify a “no jeopardy” determination. 

Natl Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 524 F.3d 917, 935-36 (9th Cir. 

2008). Because there are woefully insufficient funds to pay for restorative work 

that underpin the no jeopardy determination, the BiOp violates the ESA. 

Given the clear precedent supporting the Tribe’s legal claims, the irreparable 

harm it is currently experiencing from ongoing logging, and the fact that the public 

interest in ensuring old growth forests are protected is threatened by the Project’s 

implementation, this Court should issue an injunction preserving the status quo. 
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II. THE TRIBE HAS RAISED SERIOUS QUESTIONS AND IS LIKELY 
TO PREVAIL ON THE MERITS. 
 
A. Large Snag Removal from Late-Successional Reserves Violates 

NFMA. 
 
1. Late-Successional Reserve Objective: Development of Old-

Growth Forest Characteristics Including Snags. 
 

In its opening brief, the Tribe established the NFP requires salvage logging 

within LSRs to be consistent with LSR Objectives, ER 512, particularly the 

“development of old-growth forest characteristics including snags.” ER 503. The 

opposing parties do not appear to dispute this duty, and indeed have not addressed 

it in their filings. It is also undisputed that the Project will remove only snags, as 

opposed to green trees, from the landscape. Given that these snags are large 

diameter trees, which are fundamental components of old-growth forests, the 

Project is inconsistent with the NFP and therefore violates NFMA.  

2. Focus on Retaining Snags Likely to Persist. 

Because snags are integral to late-successional and old growth forests, the 

NFP requires land managers to “focus on retaining snags that are likely to persist 

until late-successional conditions have developed and the new stand is again 

producing large snags” following large disturbance events. ER 512. The record 

demonstrates that trees larger than 14 inches in diameter at breast height (“DBH”) 

are likely to persist in the Westside Douglas-fir ecosystem until late-successional 

conditions have developed, and the new stand is again producing large snags. ER 
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269, 444-452 (describing DBH and snag persistence of different tree species), 430-

443, 522-552, 562-584, 101-103. The Forest Service acknowledges that only snags 

of this size, or larger, will be logged under the Project. SSER 12. While these facts 

cannot be legitimately disputed because they are in the record, the Forest Service 

nonetheless downplays the drastic implications of these facts to assert the Project is 

legal. The Tribe addresses each point in turn. 

First, the Forest Service argues the Project complies with the NFP because it 

does not log the entire fire perimeter and does retain some trees in some locations. 

It notes that green trees, Riparian Reserves, retention areas inside some units, and a 

portion of large diameter trees outside of harvest areas will not be logged. 

Responsive Brief of Federal Defendants (Fed.), 29, 32. These statements are 

misleading. The Forest Service appears to have reached its figure by including all 

acres in the LSR allocation, which does not address what will remain after logging 

within harvest areas, where LSR Standards and Guidelines apply.  

Table G-6 in the FEIS clearly elucidates what will be retained within harvest 

units. ER 227-228 (right hand column “sum of retention (acres)”). The table 

demonstrates there are numerous salvage units where zero snags will be retained; 

and indeed, it indicates that of the 5,788 acres scheduled for logging, only 1,085 

acres will have any retention at all, meaning that more than 4,700 acres will have 

zero snags retained. While the Forest Service appears to be running away from 
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Table G-6 with the untethered statement that “the standard for a biological 

assessment is not the same standard for land resource management planning under 

NFMA,” the fact remains that within areas that will be logged, only 18% of the 

snags will be retained.  

In Brong, this Court rejected a similar post-fire salvage logging project 

where “over two-thirds of the affected acreage will be completely stripped of all 

salvageable trees” for failing to meet the NFP’s standard regarding retention of 

snags likely to persist. 492 F.3d at 1130. While the opposing parties state without 

support that the Project employs a different retention strategy than in Brong, in fact 

more than 81% – far more than the two-thirds at issue in Brong – of the snags 

within harvest units in the Westside Project will be clear cut. This violates the 

NFP. Brong, 492 F.3d at 1129 (rejecting BLM’s snag retention strategy because 

“the BLM can point to no part of the NFP to support its argument that using the 

some-is-enough standard satisfies the Plan. In light of the Plan’s clear directive 

against removing snags that will remain until the late-successional forest 

regenerates, this is not surprising”). 

Moreover, by looking at the entire LSR land use allocation and therefore 

noting that some large snags will be retained, the Forest Service runs afoul of this 

Court’s holding in Lands Council, which states that a decision is arbitrary and 

capricious “if the agency relied on factors Congress did not intend it to consider.” 
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629 F.3d at 1074. Here, the Forest Service has considered the “factor” of adjacent, 

unlogged forest outside of harvest units to argue that it has complied with the 

NFP’s snag retention requirements within harvest units. This Court addressed and 

rejected this approach in Brong, ruling that the agency’s “attempt to dilute the 

effects of its proposed activities by averaging the snag retention over such a wide 

area is inconsistent with the NFP and improper under our precedent.” 492 F.3d at 

1130; see also Pac. Coast Fed’n of Fishermen’s Ass’ns v. Nat’l Marine Fisheries 

Serv., 265 F.3d 1028, 1035–37 (9th Cir. 2001) (PCFFA) (an agency cannot 

“minimize” the environmental impact of an activity by simply adopting a scale of 

analysis so broad that it marginalizes the site-level impact of the activity on 

ecosystem health). 

Second, the record is clear the Project will remove snags larger than 14” 

dbh, and that these snags are likely to persist until the next stand is again producing 

large snags, in about 80 years. The Forest Service’s cite for the proposition that 

“most” snags will fall in the next 10-30 years, Fed., 31 (citing SER 442 and 

“Ritchie et al, 2012”) applies to ponderosa pine ecosystems, where pine snags do 

in fact fall relatively quickly. However, the Project is in a Douglas-fir ecosystem, 

where snags last much longer. ER 385-386 (“Large snags and logs of decay 

resistant species, such as Douglas-fir and cedars, are particularly critical as early 
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and late-successional wildlife habitat as well as for sustaining key ecological 

processes”) (emphasis added).  

Third, the Forest Service argues that regardless of what snags are retained in 

harvest units, it is in excess of what is required by the NFP and Klamath Forest 

Plan. Fed., 34. In support, the agency cites to Table 7 from the FEIS, which is 

Table 4-4 of the Klamath Plan. SER 520 (FEIS); SSER 24 (KNF LRMP). Those 

identical tables are captioned “Numbers of Snags Required per 100 acres to 

Support “Good” Quality Habitat for Primary Cavity-Association Species,” which 

are defined as six species of woodpeckers. SSER 24 (listing 6 “snag association” 

species). Notably absent from this list because they are not primary cavity 

excavators are northern spotted owls, fisher, marten, and other wildlife that also 

need snags. So, while the Forest Service is correct that this provision of the 

Klamath Forest Plan allows it to average snag retention across 100 acres to meet 

the needs of woodpeckers, this standard has nothing to do with the habitat 

requirements of spotted owls, fisher, marten, and wildlife other than woodpeckers. 

As Dr. Franklin noted in his comments, LSRs and their Standards and Guidelines 

were developed to meet the requirements of an entire suite of terrestrial and aquatic 

wildlife, beyond what may have been established in the Klamath Forest Plan. ER 

385-392. Averaging snags across 100 acre segments of land may be sufficient to 

meet the needs of woodpeckers, but not those of other wildlife species. As this 
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Court has held, attempting to substitute one requirement (“Numbers of Snags 

Required per 100 acres to Support “Good” Quality Habitat for Primary Cavity-

Association Species”) for an entirely different requirement (“focus on retaining 

snags that are likely to persist until late-successional conditions have developed 

and the new stand is again producing large snags”) is arbitrary and capricious 

because the agency has relied on a factor that Congress did not intend for it to 

consider. McNair, 629 F.3d at 1074. 

Finally, the Forest Service argues it cannot leave all snags on the landscape 

because doing so would increase fire risk, and this Court should defer to its 

analysis. Fed., 28. The Tribe has never argued that all snags must be retained on 

the post-fire landscape. Instead, it has maintained that according to the plain 

language of the NFP, the Project should have focused on retaining the snags likely 

to persist until the next forest stand is again producing large snags, in about 80 

years. This does not foreclose all post-fire logging, particularly of smaller snags 

that actually do contribute to fire risk, and this Court must not read something into 

the Tribe’s legal argument that has been expressly disclaimed. 

3. Salvage Operations should not Diminish Habitat Suitability 
Now or in the Future. 
 

The NFP states that “while priority should be given to salvage in areas 

where it will have a positive effect on late-successional forest habitat, salvage 

operations should not diminish habitat suitability now or in the future.” ER 511. 
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The Tribe demonstrated in its opening brief that habitat suitability for wildlife will 

decline now and in the future as a result of the Project. Open., 35-37 (reciting 

record citations). The Forest Service makes unpersuasive rebuttal arguments. 

First, it argues the Tribe’s emphasis on the NFP provision that “salvage 

operations should not diminish habitat suitability now or in the future” is taken out 

of context, and the Tribe’s interpretation “prevents the Forest Service form 

implementing the Recovery Project if it will have any effect on wildlife habitat in 

late-successional reserves.” Fed., 35. The Forest Service is wrong on both points. 

One, the Tribe has never asserted the Forest Service cannot implement a project if 

it “will have any effect on wildlife habitat” in LSRs. Instead, the Tribe has 

established that the Forest Service itself found that habitat suitability will decline 

immediately post-Project and into the future, because the Project removes large 

diameter snags that take decades to develop. 

Two, as Dr. Franklin, this Court, and the NFP all explain, the LSR land use 

allocation is special: multiple uses in this allocation have been balanced to favor 

wildlife and old growth forests. Brong, 492 F.3d at 1126 (“LSRs lie at the heart of 

the NFP’s ecosystem-based conservation strategy for the northern spotted owl and 

other endangered species”); ER 385-392. Consequently, focusing on the near- and 

long-term habitat suitability of old growth forest-associated species is inherent in 

the LSR designation and therefore entirely appropriate. 
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Second, the Forest Service erroneously argues that the NFP “does not create 

a mandatory rule that strictly limits the Forest Service’s authority to approve 

salvage operations within late-successional forest habitat under limited 

circumstances,” and cites for support a case that does not involve the NFP. Fed., 36 

(discussing “aspirational” forest plan language). However, this Court has noted 

that forest plans are designed precisely to limit agency action. Idaho Sporting 

Cong., Inc. v. Rittenhouse, 305 F.3d 957, 961-62 (9th Cir. 2002).  

Additionally, the NFP provision at issue here binds the Forest Service as an 

examination of the National Forest Management Act (NFMA) and the NFP 

framework reveals. In NFMA “the terms “standards” and “guidelines” are both 

used, with no apparent distinction between them with respect to their force and 

effect. In the 1982 planning rule and the first round of plans, the two terms were 

usually written together as “standards and guidelines.”” National Forest System 

Land Management Planning, 70 Fed. Reg 1023-01 (Jan. 5, 2005). The NFP was 

developed using the 1982 planning rule, and did not define or distinguish between 

the enforceability of “standards” versus “guidelines.” Instead, the terms are used 

together in the NFP, and “This management direction is known as “standards and 

guidelines”— the rules and limits governing actions, and the principles specifying 

the environmental conditions or levels to be achieved and maintained...the 

direction in all sections of this document constitutes standards and guidelines....” 
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SSER 20 (emphasis added). In turn, the section of the NFP where the applicable 

direction regarding salvage logging is found is captioned “Guidelines for Salvage” 

and includes in the second paragraph the direction: “While priority should be given 

to salvage in areas where it will have a positive effect on late-successional forest 

habitat, salvage operations should not diminish habitat suitability now or in the 

future.”  

Given the NFP’s plain language binding the Forest Service to compliance 

with “Standards and Guidelines,” including “Guidelines for Salvage,” the case the 

Forest Service sites for the proposition that it need not follow those Guidelines is 

inapposite. In Ecology Ctr. v. Castaneda, 574 F.3d 652, 660-61 (9th Cir. 2009), 

this Court evaluated whether a particular forest plan provision was binding on the 

Forest Service. The Court concluded that the language at issue was advisory in 

nature, because words such as “while,” “exception rather than the rule,” “efforts 

should be made,” and “if” suggested that there was a lower degree of compliance 

or restriction associated with the provision. Id. Those types of qualifications are 

not present in the language at issue here, rendering Castaneda unpersuasive. And, 

this Court has already considered and upheld the enforceability of the NFP on land 

managers. Brong, 492 F.3d 1120. 

Because the Project will result in a reduction in habitat suitability both now 

and in the future for spotted owls, ER 240 273  238-239, 241, 271, 272, 229-237, 
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453, 237, fisher, marten, and wolverine,3 ER 274, 276, 270, and snag-associated 

species, ER 275, the Project is arbitrary, capricious, and not in accordance with 

law. 5 U.S.C. § 706(2)(A). 

4. Salvage will not be Driven by Economic Factors. 

Dr. Franklin commented that because “[o]ne of the major motivating factors 

in conducting salvage logging in the Westside fire area – including the LSRs – 

seems to be economic and not ecologic...it would seem that the salvage proposed 

within LSR segments as part of the Westside Salvage Project is inconsistent with 

the goals and principles of LSR management.” ER 388. The Tribe understands the 

Forest Service desires to recoup the economic value of the burned timber from the 

Project area. However, actualizing that desire has impermissibly come at the 

expense of the primary objective of the LSR allocation, which is “to protect and 

enhance conditions of late-successional and old-growth forest ecosystems, which 

serve as habitat for late-successional and old-growth related species including the 

northern spotted owl.” SSER 22; Brong, 492 F.3d at 1126.  

While generating revenue from logging is an appropriate use of the national 

forests, economic recovery cannot be the “driving” factor behind conducting 

salvage logging in LSRs.  Or. Nat. Res. Council Fund v. Brong, No. CIV.04-693-

                                                 
3 The NFP also requires the Forest Service to “Maintain and restore spatial and 
temporal connectivity within and between watersheds.” ER 506. This requirement 
will not be met in the Project area. ER 270, 274, 276. 
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AA, 2004 WL 2554575, at *8 (D. Or. Nov. 8, 2004), aff’d, 492 F.3d 1120 (9th Cir. 

2007) (citing NFP Appendix F, F-21). The Forest Service has provided this Court 

with no proof that fiscal considerations did not drive the development of the 

Project, and indeed the record is clear that an “economically viable” project was 

front and center in the design and implementation of the Project. ER 251, 253, 263, 

256, 258, 259, 260. By eschewing the ecological objectives LSRs in favor of an 

“economically viable project,” the Forest Service has violated the NFP because it 

has relied on a factor that Congress did not intend for it to consider. 5 U.S.C. § 

706(2)(A); McNair, 629 F.3d at 1074.  

B. The Failure to Protect All Riparian Reserves from Ground-Based 
Disturbance Violates NFMA. 

 
As explained in the Tribe’s opening brief, the NFP requires the Forest 

Service to designate and protect as Riparian Reserves steep and unstable lands, 

where logging is permitted only when “required to attain Aquatic Conservation 

Strategy objectives.” ER 515 (emphasis added). Rather than address the Tribe’s 

legal points, the Forest Service and the County attempt to obscure the relatively 

straightforward argument with easily rebuttable claims.   

First, the Forest Service argues that the NFP and the Klamath Forest Plan 

contain different standards regarding entry into Riparian Reserves, and that this 

Court should defer to its interpretation of those provisions. Fed., 42. This is wrong. 

The two plans contain identical provisions, which is clear by comparing the 
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wording at ER 514-515 (NFP TM-1) and SER 284 (Klamath Forest Plan MA 10-

54). The Forest Service argues that the first “exception” listed in lowercase (a)4 

applies only to hydrologic Riparian Reserves, which will not be logged, not 

geologic reserves, which will be logged. Fed., 41-42. But neither the NFP nor the 

Klamath Forest Plan distinguish between aquatic Riparian Reserves and geological 

Riparian Reserves: this distinction appears to have been just created for the Project 

to justify ground-based entry into unstable areas.5 The Forest Service identifies no 

authority for this arbitrary distinction. United States v. Trident Seafoods Corp., 60 

F.3d 556, 559 (9th Cir. 1995) (no deference is owed when agency is advancing 

litigation position); Encino Motorcars, LLC v. Navarro, No. 15-415, 2016 WL 

3369424 *7 (S. Ct. June 20, 2016) (an “unexplained inconsistency in agency policy 

is a reason for holding an interpretation to be an arbitrary and capricious change 

from agency practice”). 

Moreover, the attempt to caveat the application of Riparian Reserves around 

unstable areas, has been rejected by the courts: “The NFP does not limit the 

designation of Riparian Reserves to only those acres immediately surrounding 

streams...the BLM’s opinion that no sediment or CWD will reach the stream from 

                                                 
4 “Where catastrophic events such as fire, flooding, volcanic, wind, or insect 
damage result in degraded riparian conditions, allow salvage and fuelwood cutting 
if required to attain Aquatic Conservation Strategy objectives.” ER 515. 
5 The Klamath Plan states “The Forest Plan will manage unstable and potentially 
unstable areas as Riparian Reserves (RRs) in accordance Aquatic Conservation 
Strategy Objectives.” SSER 23. 
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these 92 acres (and thus render it unnecessary to designate the land as Riparian 

Reserves) is immaterial. The Standards and Guidelines do not use “material 

delivery to streams” as a criterion for whether land is appropriately designated as 

Riparian Reserves. Instead, the S&Gs clearly state that the designation must be 

made on all “unstable and potentially unstable areas.”” Brong, 2004 WL 2554575, 

at *11, aff’d, 492 F.3d 1120 (9th Cir. 2007); see also, Oregon Nat. Res. Council 

Fund v. Goodman, 505 F.3d 884, 894-95 (9th Cir. 2007) (requiring buffers around 

unstable areas).  

The district court in Brong, and this Court on appeal, were right to reject the 

agency’s litigation position advancing an erroneous reading of the NFP. The NFP 

states that although “Riparian Reserves generally parallel the stream network,” 

they “also include other areas necessary for maintaining hydrologic, geomorphic, 

and ecological processes.” ER 508 (emphases added). Unstable and potentially 

unstable areas must be protected in order to maintain the ecological processes that 

are necessary for proper forest function. ER 415, 395-429.6 While the Tribe agrees 

that one of the purposes of Riparian Reserves is to protect aquatic features, another 

                                                 
6 The opposing parties take issue with the Tribe’s citation to the FEMAT report. 
Fed., 43; Cty., 26. However, FEMAT is the “legislative history” of the NFP, which 
summarized and synthesized the science supporting the Plan, and it is useful to 
understand the intent behind the NFP. See, SSER 21 (“This section of the standards 
and guidelines is adapted from the FEMAT Report to provide additional 
information on the objectives and assumptions regarding management to protect 
and enhance habitat for late-successional and old-growth forest related species, and 
to protect and enhance riparian ecosystems”).   
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purpose is to protect “ecological processes,” which can only occur if unstable and 

potentially unstable areas are placed in reserves and mechanical entry is limited to 

circumstances where logging is “required” to meet ACS Objectives. As in Brong, 

the Forest Service should not be permitted to rewrite the plain language of both 

forest plans to accommodate its litigation position. Trident Seafoods Corp., 60 F.3d 

at 559. 

Second, the Forest Service states it cannot meet the purpose and need of the 

Project without entry into geologic Riparian Reserves, and that these areas will 

benefit from salvage logging, Fed., 44, 19. However, as the NFP explains, 

“management actions that do not maintain the existing condition or lead to 

improved conditions in the long term would not “meet” the intent of the ACS and 

thus, should not be implemented.” ER 505 (emphasis added). Because the Forest 

Service has not demonstrated that logging is required to attain ACS Objectives, the 

NFP directs that entry into Riparian Reserves is prohibited, which rightfully would 

preclude meeting the Project’s purpose and need in those areas. 

Moreover, there is no evidence demonstrating that unstable geological 

Riparian Reserves will benefit from ground-based salvage logging.7 According to 

                                                 
7 The Tribe explained in its opening brief how various specialist reports also do not 
demonstrate that logging on unstable lands is required to meet ACS Objectives 
because the reports only refer to and reference hydrologic Riparian Reserves, not 
geologic Riparian Reserves, Open., 42, which the Forest Service does not rebut. 
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the Forest Service, unstable areas “will benefit from hazardous fuels reduction and 

site preparation and planting in that risk of future high-severity wildfire will be 

reduced. Additionally, the areas will become re-forested more quickly (due to 

planting) thereby lowering the risk of sediment production from surface erosion 

and mass wasting processes.” ER 249; Fed., 19. However, as the Tribe has 

explained and the Forest Service does not dispute or rebut, the agency currently 

does not have, and has no certain means of securing anywhere near adequate 

funding to implement the site preparation, fuel reduction, and replanting that will 

allegedly benefit geologic Riparian Reserves. Nothing in the record shows that 

ground-based removal of large diameter snags on unstable slopes is required to 

attain ACS Objectives, only that remedial actions8 – which the Forest Service 

acknowledges will not occur due to lack of funds – may restore some ecosystem 

function.  

The Forest Service urges this Court to defer to its ipse dixit conclusions that 

the Project complies with the NFP’s requirements that preclude logging on 

unstable areas unless required to meet ACS Objectives. While deference to agency 

scientific conclusions may be appropriate in some situations, this is not one of 

                                                                                                                                                             
The County overlooked this analysis when it alleged in its brief that these reports 
contain the missing analysis, for in fact they do not. Cty., 33. 
8 The Forest Service fails to address how the remedial actions of site preparation, 
fuel reduction, and replanting are consistent with the NFP Standard and Guideline 
that states “do not use mitigation or planned restoration as a substitute for 
preventing habitat degradation.” ER 520 (WR-3). 
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them: the question for this Court is legal, not scientific, and determining the 

legality of agency action is squarely within the purview of this Court.   

C. NMFS’ Reliance on Unenforceable Restoration Violates the ESA. 
 
In its answering brief, NMFS wrongly asserts this Court does not have 

jurisdiction over the Tribe’s claim, fails to substantively or sufficiently address the 

claim, and elides applicable law in this Circuit. First, NMFS asserts “there is no 

NMFS action for the Court to enjoin” and this Court “cannot review [the Forest 

Service’s actions] for ESA compliance,” because the Tribe has not alleged the 

Forest Service violated the ESA. Fed., 45 (citing ALCOA v. Adm’r, Bonneville 

Power Admin., 175 F.3d 1156, 1160 (9th Cir. 1999). NMFS confuses the issues. 

NMFS issued a BiOp that is final agency action reviewable under the APA, and itis 

the proper defendant in such a challenge. Bennett v. Spear, 520 U.S. 154, 170 

(1997). Further, notice under the citizen’s suit provision of the ESA is not required 

for a BiOp challenge, because that claim is not properly brought pursuant to the 

ESA. Id.; cf. Fed., 45.  

This Court has the jurisdiction to decide whether the BiOp is arbitrary and 

capricious under the APA and, if so, to set it aside. 5 U.S.C. § 706(2)(A). Indeed, 

that is precisely what occurred in Nat’l Wildlife. 524 F.3d at 936. Without a valid 

BiOp underlying the Project, the Forest Service is of course “technically free” to 

“proceed with its proposed action, but it does so at its own peril (and that of its 
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employees), for ‘any person’ who knowingly ‘takes’ an endangered or threatened 

species is subject to substantial civil and criminal penalties, including 

imprisonment.” Bennett, 520 U.S. at 170 (citations omitted).9 

Second, NMFS appears to willfully misunderstand the nature of the dispute 

about consultation. To determine whether the Project may jeopardize coho, NMFS 

considered, as a package, all of the Project components listed in the Forest Service 

ROD: commercial salvage logging, hazardous tree removal, temporary road and 

landing construction, fuels reduction, reforestation, water drafting, and legacy site 

treatment. ER 455; see also SSER 18 (“[o]ur near-term goal is to ensure that the 

Westside fisheries consultation includes all project activities included in the 

‘Consultation Action.’”), 19 (“As temporary roads, water drafting, legacy site 

treatment etc. are all considered to be project elements, nothing remains to be listed 

as interrelated or interdependent project elements”). Ultimately, NMFS found that 

if the three project components deleterious to coho (commercial salvage logging, 

and temporary road and landing construction) are implemented, then two others 

(reforestation and treating legacy sites) will ameliorate that harm. ER 486, 488.  

The text of the BiOp repeatedly and explicitly states that project activities 

that harm coho will be ameliorated by reforestation and treatment of legacy sites.10 

                                                 
9 NMFS cites Alsea Valley Alliance v. Dep’t of Commerce, 358 F.3d 1181 (9th Cir. 
2004), for the proposition that “declaring NMFS’s action arbitrary is not the same 
as ‘enjoining’ the [Forest] Service.” Fed., 45. Even if true, setting aside the BiOp 
affords the Tribe relief it seeks for its ESA claim. 
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The penultimate section of the BiOp is entitled “Integration and Synthesis,” and is 

the “final step” to “formulate the agency’s biological opinion as to whether the 

proposed action” will jeopardize coho. ER 491. It states: “[T]he Project will, in the 

long term, following activities such as legacy site treatment and reforestation 

activities, reduce sediment deliveries resulting from wildfire effects.” ER 486, see 

also ER 488, 492, 493. NMFS is simply wrong that “NMFS did not rely on 

mitigation measures to support its no jeopardy conclusion,” because the record 

reveals otherwise. Fed., 48.  

NMFS argues its reliance on unfunded, speculative, and uncertain 

restoration measures does not matter, because “there was no significant impact on 

the coho salmon in the first place.” Fed., 49. The BiOp belies this assertion. 

Importantly, the Upper Klamath River population of coho, which is most affected 

by the Project, ER 459a, 462, is already “at high risk of extinction.” NMFS found 

this population “needs to have at least 8,500 spawners,” but the best data available 

shows that as few as 100 adults currently comprise this population, with as few as 

20 adults returning to spawn in Walker and Grider Creeks. ER 463, SSER 16.11 

                                                                                                                                                             
10 NMFS did not address and therefore concedes the Tribe’s argument that nearly 
all legacy site treatments are in watersheds where no logging will actually occur. 
See, Open., 50. 
11 NMFS asserts that “only eggs and alevins” in Grider and Walker creeks are at 
risk from project activities, but the record reveals that “Walker and Grider Creek 
watersheds...[have] coho salmon spawning in them right now (thus, there will be 
juveniles rearing there next summer).” SSER 17.  

  Case: 16-15818, 07/10/2016, ID: 10044711, DktEntry: 25, Page 26 of 37



23 
 

NMFS asserts that eliminating these severely depressed populations of coho does 

not matter, because of the “limited function” of Walker and Grider Creeks. Fed., 

47-48. However, this Court has previously rejected NMFS’s assertion that 

jeopardy exists only if agency action makes conditions “appreciably worse” for 

listed fish already in a state of precarious survival, and ruled that such an approach 

would mean “a listed species could be gradually destroyed, so long as each step on 

the path to destruction is sufficiently modest.” Nat’l Wildlife, 524 F.3d at 930.  

Third, NMFS fails to synchronize the impacts of the project (both beneficial 

and adverse) with the life cycle of coho. Indisputably, coho have a three-year life 

cycle. ER 458. NMFS concedes the Project will cause “adverse effects to 

individual SONCC coho salmon [that] will last for approximately 10 years.” ER 

491. Consequently, the Project will harm three generations of coho already at high 

risk of extinction. By contrast, legacy site treatments, if they are ever funded and 

implemented, will not even begin until 2019, three years after the salvage logging, 

road building and landing construction occur, and then “may take up to two 

decades to complete.” ER 455, 457.  

This Court has been explicit that NMFS must analyze impacts to ESA-listed 

fish on a temporal and spatial scale matching the life-cycle of the species. PCFFA, 

265 F.3d at 1037 (analyzing impacts to salmon on a 10-year scale at the watershed 

level is invalid because “[t]his generous time frame ignores the life cycle and 
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migration cycle of anadromous fish” and because “assuming away site-specific 

degradations that could lead to a jeopardy finding contradicts the purpose of ESA 

and is arbitrary”); Pac. Coast Fed’n of Fishermen’s Ass’ns v. U.S. Bureau of 

Reclamation, 426 F.3d 1082, 1094 (9th Cir. 2005) (delayed restorative measures 

insufficient because they may “not protect the coho, for there will be none to 

protect”). Because NMFS cannot reconcile the facts in this case and the law in this 

Circuit, it falls back on the familiar “deference” defense, Fed., 50, which is no 

defense at all. 

III. THE TRIBE IS SUFFERING IRREPARABLE HARM IN THE 
ABSENCE OF INJUNCTIVE RELIEF, THE BALANCE OF 
EQUITIES TIPS IN FAVOR OF AN INJUNCTION, AND AN 
INJUNCTION IS IN THE PUBLIC INTEREST. 
 
Logging has been underway since May 2016, causing irreparable harm to 

the Tribe. Because the Tribe has shown there are serious questions going to the 

merits, this Court should evaluate whether the Tribe has shown it is experiencing 

irreparable harm, and whether the balance of hardships tips sharply in favor of the 

Tribe. Cottrell, 632 F.3d at 1131-32. The Tribe carries its burden. 
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A. Demonstration of Irreparable Harm. 

The Tribe has testified that they value unlogged, post-fire forests for a 

number of reasons, including for spiritual renewal and practice, cultural traditions, 

recreation, professional development, and other purposes. For the Karuk Tribe in 

particular, the clear cut logging of the ancient forests in their traditional homeland 

is an existential affront, the rejection of which by the Forest Service and the 

County in their briefing displays surprising cultural insensitivity. Fed., 51; Cty., 

42-43. Simply stating the Tribe can “go somewhere else” to experience unlogged 

post-fire forest recovery not only disregards its unique ties to the land at issue, it 

also ignores this Court’s precedent rejecting just this argument. Cottrell, 632 F.3d 

at 1135 (rejecting argument that Plaintiffs were not irreparably harmed because 

they could “‘view, experience, and utilize’ other areas of the forest, including other 

fire-damaged areas that are not part of the Project”). The opposing parties do not 

address Cottrell. 

Similarly, Federal Defendants argue that “none of the Plaintiffs’ 

declarations...is specific enough to establish an interest in the specific areas subject 

to salvage logging in this case.” Fed., 51. This is preposterous. Not only has the 

Tribe alleged with specificity that it uses the planning area – indeed the entire 

Klamath National Forest – for a variety of reasons, ER 17-30, 39-42, 114-134, 

208-216, but also the conservation organizations have provided specific evidence 
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that they use the Project area for many purposes, and that ongoing implementation 

of the Project irreparably harms them. ER 31-38, 65-113.  

While the logging is causing irreparable harm to the Tribe, the Tribe has not 

argued that environmental harm is per se irreparable. Instead, the Tribe has noted 

that “Courts in this circuit have recognized that timber cutting causes irreparable 

damage and have enjoined cutting when it occurs without proper observance of 

NEPA procedures or other environmental laws. See, e.g., Save the Yaak Comm. v. 

Block, 840 F.2d 714, 722 (9th Cir.1988); Sierra Club v. United States Forest 

Service, 843 F.2d 1190, 1195–96 (9th Cir.1988).” Portland Audubon Soc. v. Lujan, 

1989 WL 29908, at *1 (D. Or. Mar. 29, 1989). Here, the Tribe has shown how 

logging of large diameter snags from LSRs and geologic Riparian Reserves – 

which cannot be put back on the stump once cut and will take hundreds of years to 

grow back into old growth forests – will cause harm that cannot be repaired during 

the lifetimes of the Plaintiffs, i.e., irreparable harm. Cottrell, 632 F.3d at 1135. 

The Tribe is also irreparably harmed because of the Project’s harm to coho. 

The use of coho and the ability to experience the species uncompromised from the 

effects of logging is part of Karuk heritage. ER 17-30, 120-134, 208-216. Coho are 

on the brink of extinction in the Project area, and once they are gone from these 

streams, they will be gone forever. Not only is this the result Congress sought to 

prevent with the ESA, but also “for those species now threatened with extinction, 
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the harm may be irreparable in the most extreme sense of that overused term.” 

Earth Island Inst. v. Mosbacher, 746 F. Supp. 964, 975 (N.D. Cal. 1990), aff’d, 

929 F.2d 1449 (9th Cir. 1991); see, Nat’l Wildlife Fed’n v. Burlington N.R.R., 23 

F.3d 1508, 1512 n.8 (9th Cir. 1994) (recognizing that threat of extinction is not 

required before an injunction may issue under ESA, as that would be “contrary to 

the spirit of the statute”). 

B. Balance of the Equities and the Public Interest. 

The opposing parties argue that fear of future wildfire and the need to 

recover the economic value of burned timber tip the balance of the equities against 

an injunction, which they argue would not be in the public interest on the grounds 

of safety, ecological harm from future fire, and harm to local communities from 

forgone economic benefits. Fed., 53; Cty., 43-44, 50-51. These claims are not 

supported by the facts or record. 

First, while it is likely that wildfire will in the future revisit the Grider and 

Walker Creeks watersheds given that the Klamath-Siskiyou ecosystem is fire-

dependent and has experienced regular wildlife for millennia, future wildfire 

behavior will be made only worse by the Project. This is because it targets large 

diameter old growth trees that are naturally resistant to fire, even as snags. SSER 2 

(“By virtue of their location and/or inherent resistance to fire, [large legacy] trees 

are most likely to persist until the next stand can develop large structures”). Once 
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these fire resilient features are logged, what will remain is logging-created slash 

and small diameter trees less than 14” dbh, which are highly flammable and 

contribute most to wildfire spread. SSER 3-10, 13, 11 (“within areas that receive 

treatment, the primary carrier of fire would be expected to consist of small 

diameter woody material, less than three inches diameter”).  

Slash and small diameter trees will not be removed for two reasons: one, the 

Forest Service has expressly stated that the Project will not remove trees less than 

14” dbh through salvage logging (because it is not economical to do so), SSER 1; 

and two, it does not have the funding to conduct the work it has repeatedly 

acknowledged must occur in order to reduce future fire hazard. SSER 4 (“We 

agree that without follow-up activity fuel treatment, salvage logging would 

increase fire risk and intensity because it would convert smaller diameter limbs and 

tops to surface fuels that readily carry fire (Thompson et al. 2007)”), SSER 7-9 

(same), 13 (same). Without this funding, and thus the follow-up treatments to 

reduce fire risk, the landscape will be left in a dangerously flammable condition. 

Nor can Federal Defendants legitimately argue that the public is better off 

after old growth salvage logging because the logged lands will be replanted and 

thus quickly regrow a future forest. This is a fallacy, because the Forest Service 

does not have adequate funding to carry out this activity, either from timber sale 

receipts or other sources. ER 243 (Forest Service expects to generate only 32.6% 
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of project costs from timber receipts), 325, 323 (cost of legacy site treatments not 

included in project cost estimate), 324 (predicating revenue on receiving 

$173/thousand board foot at auction), 205, 207 (at auction, awarding sales for 

$11/mbf and $6.89/mbf), 16A (Forest Service admission that it expects to generate 

only $800,000 from timber receipts), 253-254 (“[m]uch of the proposed project 

will not happen if appropriated dollars are the only funding mechanism”). Instead, 

the agency has interrupted the natural recovery that was ongoing in the planning 

area prior to project implementation, possibly irreparably. As Dr. Franklin 

explained, “Naturally disturbed, early successional habitat undergoing slow natural 

reforestation (without salvage or planting) is currently the rarest of the natural 

forest developmental stages in the Pacific Northwest - even more so than old-

growth forests.” ER 386. This Court should enjoin the Project before the Forest 

Service liquidates this extremely rare habitat. 

Second, the opposing parties’ assertion that public safety will be 

compromised if an injunction issues is rapidly becoming moot. Fed., 53; Cty., 43-

44. The Tribe has never opposed the roadside hazard tree removal that is currently 

occurring on 3,700 acres along 320 miles of roads for public safety and 

administrative uses. ER 216A. Once this logging is concluded, these areas will be 

made “safe” for forest users. Similarly, because logging away from roads is also 

ongoing, the “risk” to the public and others (if, for the sake of argument, the 
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agency’s claims of unsafe conditions here is taken as true) in these other areas is 

rapidly diminishing.  

Third, there is no support for the allegation that there would be economic 

harm to local communities should an injunction issue. Preserving the status quo 

with an injunction is unlikely to greatly affect the local economy because the 

overall supply of logs in the local economy would remain unchanged. “Research 

by Forest Service economists shows that one should expect that increases in log 

supply from salvage logging of burned federal forests in this region likely would 

reduce log prices and induce owners of other lands to reduce the amount of logs 

they supply to the market.” ER 47. Similarly, if local loggers are not able to 

operate a Westside sale, it is likely these workers would be employed on other 

timber sales in the region. ER 46-49, 54. The opposing parties did not respond to 

this argument. 

Finally, Federal Defendants and the County overlook the fact that ongoing 

implementation of the Project has been delivering economic benefits to local 

communities since May 2016. Those benefits have been incurred, and will not be 

affected by an injunction; the only economic benefit that could be implicated by an 

injunction stems from future logging. Consequently, the injunction the Tribe seeks 

is narrowly tailored only to the remaining area salvage located away from roads, 

  Case: 16-15818, 07/10/2016, ID: 10044711, DktEntry: 25, Page 34 of 37



31 
 

and is unlikely to have an economic impact on local communities that could 

outweigh the irreparable harm to the Tribe.  

IV. CONCLUSION. 

For the forgoing reasons, the Tribe respectfully requests that this Court grant 

an injunction pending appeal setting aside the NMFS BiOp, and enjoining the 

Forest Service and its contractors from implementing the Westside Project. 

Respectfully submitted this 10th day of July, 2016. 

    /s/ Susan Jane M. Brown               . 
Susan Jane M. Brown (OSB #05460)  
Western Environmental Law Center 
4107 NE Couch St. 
Portland, OR. 97232 
Ph. (503) 914-1323 
Fax (541) 485-2457 
brown@westernlaw.org 
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