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I. INTRODUCTION. 

 

In this preliminary injunction appeal, plaintiff-appellants the Karuk Tribe, 

Environmental Protection Information Center, Center for Biological Diversity, 

Klamath Riverkeeper and Klamath-Siskiyou Wildlands Center (collectively 

appellants) seek to impede implementation of the U.S. Forest Service's (Forest 

Service) modest and public-interest driven Westside Fire Recovery Project 

(Westside Project or Project) on the Klamath National Forest in wildfire-prone 

northern California.  Appellants do so after the district court conducted a thorough, 

two-hour hearing that led to the denial of injunctive relief so that the small amount 

of post-fire harvest authorized by the Project could proceed during the remaining 

time the dead trees are salvageable.  Joint Supplemental Excerpts of Record (SER) 

156-64 (Transcript (Tr.) at 78-86).
1
  Among its holdings, the district court 

determined that the Project satisfied standards for dead tree retention, would not 

have a significant impact on fish, and was being driven by the need for fire 

prevention and recovery, not economic factors as appellants would have this Court 

believe.  See id.  Appellants also seek to impede Project implementation despite a 

                                                 
1
  The district court's order denying a preliminary injunction was issued orally in 

open court on the record, but appellants did not provide the Court with the 

transcript of that detailed ruling in their Excerpts of Record.  The hearing transcript 

is included in its entirety in the joint SER of federal appellees and intervenor 

appellees, see SER 79-168, with the district court's order denying injunctive relief 

found at SER 156-64 (Tr. at 78-86).   
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motions panel of this Court having denied an emergency motion for an injunction 

pending appeal on the basis that "Appellants have made an insufficient showing of 

likelihood of success on the merits."  Ninth Circuit Dkt. Entry 11 (Judges 

Reinhardt and Murguia).  And appellants do so in a brief that is heavy on 

statements of opinion and light on explaining how the district court supposedly 

erred when it declined to issue an injunction.  

Intervenor-appellees Siskiyou County, the American Forest Resource 

Council (AFRC), Gary Rainey and George Harper (collectively Siskiyou County) 

support the modest Westside Project, which was developed in response to several 

uncharacteristically intense 2014 stand-replacing wildfires referred to as the 

Westside Fire.  SER 599-600 (Record of Decision (ROD) at 7-8).  See generally 

SER 169-82 (Declaration of Ray Haupt (Haupt Decl.)) (discussing Siskiyou 

County's interests in Project implementation); SER 183-96 (Declaration of Travis 

Joseph (Joseph Decl.)) (discussing AFRC's interests, on behalf of its members, in 

Project implementation);
2
 SER 197-203 (Declaration of Gary Rainey (Rainey 

Decl.)) (discussing the interests of a local rancher and landowner in Project 

                                                 
2
  At the time of the preliminary injunction hearing, only one AFRC member had 

been awarded a salvage harvest contract.  See SER 215-21 (Declaration of Joel 

Caswell) (discussing Siskiyou Cascade Resources' interest in Project 

implementation due to award of the Slinkard Fire Salvage Heli contract).  Siskiyou 

Cascade Resources and other AFRC members subsequently were awarded 

additional salvage harvest contracts. 
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implementation); SER 204-14 (Declaration of George Harper) (Harper Decl.)) 

(discussing the interests of a local landowner in Project implementation).  The 

Westside Fire burned through more than 180,000 acres, most of which (about 

160,000 acres) was comprised of National Forest land.  SER 600 (ROD at 8).  The 

damage to forest resources was intense: 

 

SER 529 (Final Environmental Impact Statement (FEIS) at F-7, Photo F-11).  

Post-fire recovery efforts currently are ongoing, including the small amount 

of authorized salvage harvest that will lessen the likelihood of another severe 

wildfire.  Siskiyou County urges this Court to allow Westside Project operations to 

continue unhindered by upholding the district court's decision, a decision reached 
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even after the district court generously assumed for the purposes of argument that 

appellants had made a sufficient showing on some of the elements required for an 

injunction.  See, e.g., SER 161-62 (Tr. at 83-84).  Affirmance is warranted because, 

as the following discussion demonstrates, the district court rightly rejected 

appellants' request for the extraordinary remedy of a preliminary injunction.  And 

to the extent appellants are inappropriately asking this Court to enter an injunction 

in the first instance without the benefit of current facts, Siskiyou County also urges 

the Court to deny such a request.  See, e.g., Plaintiffs'-Appellants' Opening Brief 

(Br.) at 8, 28-29, 58.   

II. STATEMENT OF JURISDICTION. 

A. Basis for Jurisdiction in the District Court. 

 

Appellants' claims against the Forest Service defendant-appellees arose 

under the National Forest Management Act (NFMA), 16 U.S.C. § 1600 et seq., and 

the Administrative Procedure Act (APA), 5 U.S.C. § 701 et seq.  SER 72-76 (First 

Am. Compl. ¶¶ 263-80, 281-88, 289-95, 296-302).  Appellants' claims against the 

National Marine Fisheries Service (NMFS) defendant-appellees arose under the 

Endangered Species Act (ESA), 16 U.S.C. § 1531 et seq., and the APA.  SER 70-

72 (First Am. Compl. ¶¶ 239-44, 245-49, 250-58, 259-62).  Appellants invoked the 

jurisdiction of the district court pursuant to 28 U.S. C. § 1331.  SER 33 (First Am. 

Compl. ¶ 31). 

  Case: 16-15818, 06/27/2016, ID: 10030198, DktEntry: 18, Page 13 of 67



5 
 

B. Basis for Jurisdiction in this Court. 

Appellants' appeal is from the district court's order denying a preliminary 

injunction entered orally in open court on April 25, 2016.  Excerpts of Record (ER)  

13 (District Court Record (CR) 59); SER 156-64 (Tr. at 78-86).  In accordance 

with Federal Rule of Appellate Procedure 4(a)(1)(B), appellants filed a timely 

notice of appeal on May 3, 2016.  ER 13 (CR 62).  Appellants thus correctly state 

that this Court has jurisdiction over its appeal pursuant to 28 U.S.C. § 1292.   

III. ISSUES PRESENTED FOR REVIEW. 

Did the district court properly deny the motion for a preliminary injunction 

where:  

(1) on their NFMA claims, appellants failed to show that the balance of 

harms weighed even somewhat in favor of a preliminary injunction, the public 

interest supported implementation of the Project, and appellants failed to 

demonstrate a likelihood of success on the merits, even though the district court 

concluded appellants had shown a likelihood of irreparable injury and was willing 

to assume appellants had raised at least a serious question on one of their NFMA 

claims; and  

(2) on their ESA claim, appellants failed to show that the balance of harms 

weighed even somewhat in favor of a preliminary injunction, the public interest 

supported implementation of the Project, and appellants failed to demonstrate a 
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likelihood of success on the merits, even though the district court was willing to 

assume that appellants had raised at least a serious question on the merits and had 

shown a likelihood of irreparable injury?  

IV. STATEMENT OF THE CASE. 

On March 3, 2016, appellants sued William Stelle, a NMFS Regional 

Administrator, and NMFS (collectively NMFS) in an effort to halt implementation 

of the Westside Fire Recovery Project.  SER 25-42 (Compl.).  Appellants alleged 

that NMFS had violated the ESA by issuing a Biological Opinion (BiOp) and 

incidental take statement for the Project.  On March 15, 2016, appellants filed a 

First Amended Complaint that added as defendants Patricia Grantham, the 

Supervisor for the Klamath National Forest, and the Forest Service (collectively 

Forest Service).  SER 43-78 (First Am. Compl.).  Appellants alleged that the Forest 

Service violated NFMA and the National Environmental Policy Act (NEPA) when 

it authorized the Westside Project pursuant to a February 29, 2016 Record of 

Decision (ROD).  See generally SER 593-688. 

 On March 21, 2016, Siskiyou County, AFRC, Gary Rainey and George 

Harper moved to intervene in the lawsuit on the side of the federal defendants.  ER 

9 (CR 19).  The district court granted intervention on April 19, 2016.  ER 11 (CR 

43, CR 45). 
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 On April 25, 2016, the district court heard argument for nearly two hours on 

appellants' motion for a temporary restraining order (TRO).  ER 13 (CR 60); SER 

79-168 (Tr. at 1-78).  Appellants' motion was based only on its ESA and NFMA 

claims and did not include any NEPA allegations.  See generally SER 156-63 (Tr. 

78-85).  After taking a brief recess, the district court issued its detailed order, orally 

and on the record, declining to enjoin Westside Project operations, id., and 

transforming the proceeding into a consolidated TRO/preliminary injunction 

proceeding with the preliminary injunction also being denied.  SER 164-66 (Tr. at 

86-88).  The district court then denied appellants' oral motion for an injunction 

pending appeal.  SER 166 (Tr. at 88). 

 Eight days later, on May 3, 2016, appellants appealed the district court's 

preliminary injunction order.  ER 1-3.  On May 5, 2016, appellants filed an 

Emergency Motion for Injunction Pending Appeal.  Ninth Circuit Dkt. Entry 8.  

After responsive briefing, a motions panel of this Court denied the request in a 

May 16, 2016 Order that stated "Appellants have made an insufficient showing of 

likelihood of success on the merits."  Ninth Circuit Dkt. Entry 11 (Judges 

Reinhardt and Murguia).  The preliminary injunction appeal now is before the 

Court.  
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V. STATEMENT OF FACTS. 

The Forest Service developed the Westside Project in response to the 2014 

stand-replacing wildfires collectively referred to as the Westside Fire, which 

include the Happy Camp Complex, Beaver Fire and Whites Fire component of the 

July Complex.  SER 599-600 (ROD at 7-8).  See also SER 600 (ROD at 8) 

(explaining that the Westside Fire burned through about 160,000 acres of National 

Forest lands).  Contrary to appellants' assertion, Br. at 2, the Westside Fire was 

uncharacteristically severe.  See, e.g., SER 611 (ROD at 19) ("Although the 

amount of high severity fire that occurred historically cannot be precisely known, 

we do know that high severity fires, where most of the trees over large areas were 

killed such as happened in the 2014 Westside Fires, were uncommon (final EIS pp. 

142, 180)."); SER 614 (ROD at 22) (referring to the "perfect storm" of conditions 

that contributed to the uncharacteristic severity of the Westside Fire, and 

explaining in no uncertain terms that the Westside Fire was "not typical of the 

Klamath Province of northern California"); SER 439 (FEIS at 142) ("[T]he extent 

and severity of the 2014 Westside Fries is not characteristic of the Klamath 

Province in California (Skinner et al. 2006).").  About 17,000 acres of high-quality 

wildlife habitat was lost to the flames.  SER 616 (ROD at 24).  See also SER 447 

(FEIS at 150) (almost 29,000 acres of late successional reserve habitat "burned at 

moderate to high intensity").    
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In the aftermath of the 2014 Westside Fire, and consistent with the Forest 

Service's land management obligations, the Forest Service developed the Westside 

Project to remove dead trees that create unsafe conditions, impede reforestation, 

and contribute to large-scale fires while also providing economic value in an area 

of the Klamath National Forest impacted detrimentally by the Westside Fire.  See, 

e.g., SER 405 (Final Environmental Impact Statement (FEIS) at E-4) (stating that 

the goal of the Project's "risk-reduction salvage harvest" is "to reduce the 

probability of future large stand-replacement fires").  See also SER 602 (ROD at 

10) (explaining that salvage harvest reduces future wildfire risk, so much so that 

"[t]he term 'risk reduction' is implicit with the term 'salvage harvest'").   

The Project's purpose and need emphasized the compelling need to make the 

burned forest safer for people and less susceptible to a future wildfire.  SER 419-21 

(FEIS at 14-16).  More specifically, the purpose and need statement for the Project 

recognized that: 

 There is a need for worker and public safety and access. 

 

 There is a need for safe conditions for firefighters performing fire 

suppression for community protection. 

 

 There is a need for a project that is economically viable, meeting 

project objectives and benefitting our local communities. 

 

 There is a need for restored and fire-resilient forested ecosystems. 
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Id.  To meet the Project's needs, the Forest Service authorized salvage timber 

harvest on about 5,570 treatment acres, all of which is intended "to reduce the risk 

of future high severity fire (final EIS pp. 196-198), and / or to reduce risks to 

health and safety of adjacent communities, users of the forest, and people who 

work in the forest."  SER 602 (ROD at 10).  

The Forest Service did not stake out a position and refuse to listen to 

stakeholder input when developing the Project.  Rather, the Project represents the 

outcome of significant compromise that took place before the ROD issued.  The 

Forest Service reduced the miles of temporary roads, dropped units, changed 

reforestation prescriptions and added nearly 200 acres of additional snag retention, 

among other things.  See generally SER 609-11 (ROD at 17-19) ("Evolution of the 

Selected Alternative").  See also SER 643-44 (ROD at 51-52) (discussing the 

Forest Service's consideration of an alternative proposed by the Karuk Tribe); SER 

602 (ROD at 10) (explaining that the Westside Project ultimately incorporated 

"several elements of the Karuk Alternative").  As the district court rightly 

recognized, SER 160 (Tr. at 82), the evolution of the Project in response to 

stakeholder input was relevant to the evaluation of the equities and favored Project 

implementation.  See Nw. Envtl. Advocates v. NMFS, 460 F.3d 1125, 1138 (9th 

Cir. 2006) (stating approvingly in the context of NEPA that an agency "remained 
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open to input from stakeholders and conducted new analyses to address their 

concerns"). 

VI. SUMMARY OF ARGUMENT. 
 

The district court correctly denied appellants' motion for the extraordinary 

remedy of a preliminary injunction even after giving appellants the benefit of the 

doubt on certain elements of the injunctive relief test.  First, the district court 

properly concluded that appellants were unlikely to succeed on the merits of their 

NFMA and ESA claims.  Although the district court reached the right ultimate 

decision, it was insufficiently deferential to the Forest Service and NMFS when it 

concluded, for the sake of argument, that appellants had raised serious questions on 

their NFMA riparian reserves and ESA claims.  Similarly, although the district 

court properly denied injunctive relief, it was overly generous to appellants in 

concluding that they had made a sufficient showing on the irreparable harm 

element of the injunctive relief test.  On the facts of this case, appellants did not 

demonstrate a likelihood of irreparable harm from implementation of the Westside 

Project.  Thus, any error below favored appellants.  Third, the district court 

correctly concluded that the balance of harms and the public interest considerations 

strongly disfavored an injunction and instead favored unimpeded implementation 

of the Project.  As a result, the district court's decision should be affirmed, as the 
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record unambiguously demonstrates preliminary relief was not warranted.  See Big 

Country Foods, Inc. v. Bd. of Educ., 868 F.2d 1085, 1088 (9th Cir. 1989).  

VII. STANDARD OF REVIEW FOR DISTRICT COURT'S DENIAL OF 

PRELIMINARY INJUNCTION. 
 

A district court's decision to deny preliminary injunctive relief is subject to 

"limited and deferential" review.  Sw. Voter Registration Educ. Project v. Shelley, 

344 F.3d 914, 918 (9th Cir. 2003) (en banc, per curiam), abrogated on other 

grounds by Winter v. Natural Resources Defense Council, Inc., 555 U.S. 7 (2008).  

In reviewing a preliminary injunction order, the appellate court does not "review 

the underlying merits of the case."  Gregorio T. v. Wilson, 59 F.3d 1002, 1004 (9th 

Cir. 1995) (explaining that "[a]s long as the district court got the law right, 'it will 

not be reversed simply because the appellate court would have arrived at a 

different result'") (quoting Sports Form, Inc. v. United Press Int'l, Inc., 686 F.2d 

750, 752 (9th Cir. 1982)).  Rather, an appellate court should reverse a district 

court's preliminary injunction order only if the district court abused its discretion or 

based its decision on an erroneous legal premise.  Earth Island Inst. v. Carlton, 626 

F.3d 462, 468 (9th Cir. 2010).   

In environmental cases like this, the Court also applies the APA's "arbitrary 

and capricious" standard in reviewing the district court's assessment of the 

likelihood of success, or lack thereof, on the merits.  Id. at 468-69.  The arbitrary 
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and capricious standard is a narrow one that precludes a reviewing court from 

substituting its own judgment for that of an expert federal agency.  Nat'l Ass'n of 

Home Builders v. Defenders of Wildlife, 551 U.S. 644, 658 (2007).   

Ninth Circuit case law within the last decade has cemented the need for 

judicial deference to agency expertise in the context of scientific decision-making 

like that involving the Westside Project, particularly in the forest management 

context.  The en banc opinion in Lands Council v. McNair, 537 F.3d 981 (9th Cir. 

2008),
3
 returned the Court to a path from which it had strayed in the context of 

APA cases, namely that of appropriate deference to agency decision-making 

consistent with that applied in other Circuits and by the U.S. Supreme Court.  

McNair reminded reviewing courts not to step into the role of scientist by second-

guessing how an agency validates scientific hypotheses, evaluates scientific studies 

or explains scientific uncertainty.  Id. at 988.  McNair also emphasized that 

reviewing courts should be at their most deferential where, as here, an agency is 

addressing difficult scientific issues within its area of special expertise.  Id. at 993. 

                                                 
3
  The McNair preliminary injunction decision was abrogated in part by Winter v. 

Natural Resources Defense Council, Inc., 555 U.S. 7 (2008), particularly as to 

McNair's discussion of the Ninth Circuit's "sliding scale" test for injunctive relief 

to the extent it suggested a lesser irreparable harm standard than allowed by the 

Supreme Court in Winter.  As the Winter Court made clear, the Supreme Court's 

"frequently reiterated standard requires plaintiffs seeking preliminary relief to 

demonstrate that irreparable injury is likely in the absence of an injunction," not 

simply possible.  Winter, 555 U.S. at 22 (emphasis added). 

  Case: 16-15818, 06/27/2016, ID: 10030198, DktEntry: 18, Page 22 of 67



14 
 

In the years since the en banc McNair opinion issued, both this Court and 

district courts within the Circuit have heeded McNair by affording proper 

deference to scientific agency expertise in the APA setting, particularly where the 

Forest Service is making land management decisions.  For example, in League of 

Wilderness Defenders Blue Mountains Biodiversity Project v. Allen, 615 F.3d 1122 

(9th Cir. 2010) (Allen), the Ninth Circuit relied on McNair in reversing an Oregon 

district court's decision regarding the legality of a forest restoration project 

involving limited thinning of eastside, Northwest Forest Plan late successional 

reserve forest habitat.  The Allen majority acknowledged its responsibility to grant 

its "highest deference . . . to the Forest Service's technical analyses and judgments 

within its area of expertise," and it also criticized a dissenting judge's effort to 

second-guess the agency's technical determinations "because he does not like the 

Forest Service's approach to solving the problems addressed.  We went en banc to 

foreclose precisely this type of second-guessing."  Id. at 1131.   

In another decision, the Court relied on McNair in affirming a Montana 

District Court's decision in an APA case, holding that "[t]hough a party may cite 

studies that support a conclusion different from the one the Forest Service reached, 

it is not our role to weigh competing scientific analyses."  Ecology Ctr. v. 

Castaneda, 574 F.3d 652, 659 (9th Cir. 2009) (affirming decision regarding the 

lawfulness of a series of timber sale and restoration projects).  See also id. 
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(declining to "second guess" the agency's technical determinations where the 

agency had "carefully considered the relevant scientific studies"); id. at 664 

(affording "great deference" to the agency's "scientific prediction"); Native 

Ecosystems Council v. Weldon, 697 F.3d 1043, 1053 (9th Cir. 2012) (holding an 

agency may rely on studies "'that the agency deems reliable'") (emphasis in 

original) (quoting N. Plains Resource Council, Inc. v. Surface Transp. Bd., 668 

F.3d 1067, 1075 (9th Cir. 2011)).     

And in a timber sale case where the district court had declined to issue a 

preliminary injunction, the Ninth Circuit affirmed the denial of interlocutory relief 

after relying on McNair for the proposition that agencies are owed "great deference 

. . . when faced with . . . scientific evidence," and after reiterating that a reviewing 

court's "role is 'simply to ensure that the Forest Service made no clear error of 

judgment that would render its action arbitrary and capricious.'"  Earth Island Inst., 

626 F.3d at 471-72 (quoting McNair, 573 F.3d at 993).   

McNair does not stand for, nor is Siskiyou County advocating, blind 

deference to agency action.  Rather, Siskiyou County is emphasizing that the 

APA's arbitrary and capricious standard is a narrow one that precludes the Court 

from engaging in the type of second-guessing advocated by appellants.  The APA 

standard requires that an agency's decision be upheld unless the agency "relied on 

factors Congress did not intend it to consider, 'entirely failed to consider an 
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important aspect of the problem,' . . . offered an explanation 'that runs counter to 

the evidence before the agency, or is so implausible that it could not be ascribed to 

a difference in view or the product of agency expertise.'"  McNair, 537 F.3d at 987 

(citation omitted).  Consistent with the APA's deferential standard of review, the 

Supreme Court has stated that a court should uphold an agency decision even of 

"less than ideal clarity if the agency’s path may reasonably be discerned."  Nat'l 

Ass'n of Home Builders, 551 U.S. at 658.  These deferential principles must inform 

this Court's review of the likelihood, or lack thereof, of appellants succeeding on 

their NFMA and/or ESA claims.  

VIII. ARGUMENT. 
 

The district court reached the right result when it denied appellants' motion 

for the extraordinary remedy of an injunction.  In evaluating appellants' motion, the 

district court applied the familiar test for issuance (or denial) of an injunction, 

namely that appellants had to show they were likely to succeed on the merits, 

likely to suffer irreparable harm in the absence of an injunction, that the balance of 

harms tipped in their favor, and that the public interest favored an injunction.  

Winter, 555 U.S. at 20.  As the party seeking injunctive relief, appellants bore the 

burden of demonstrating each factor by clear and convincing evidence.  See 

Granny Goose Foods, Inc. v. Brotherhood of Teamsters, 415 U.S. 423, 441 (1974).  

To the extent appellants could only show serious questions going to the merits, 
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appellants still had to demonstrate that irreparable harm was likely absent an 

injunction, coupled with a balance of harms tipping sharply in their favor and the 

public interest favoring an injunction.  Shell Offshore, Inc. v. Greenpeace, Inc., 709 

F.3d 1281, 1291 (9th Cir. 2013).  Appellants did not meet their burden under either 

test, even with the district court giving them the benefit of the doubt on certain 

elements.  This Court should affirm the district court's decision.   

A. The District Court Correctly Held that Appellants Were Not 

Likely to Succeed on the Merits of Their NFMA and ESA Claims. 

 

The district court properly concluded that appellants did not establish a 

likelihood of success on the merits of their claims under NFMA, which took issue 

with the Project's limited salvage harvest in late successional reserves and riparian 

reserves, and under the ESA.  The district court was too generous to appellants, 

however, in finding serious questions on the merits of appellants' NFMA riparian 

reserves and ESA claims.  Appellants, as the motions panel stated, have not made a 

sufficient showing on the merits to entitle themselves to preliminary relief.  Ninth 

Cir. Dkt. Entry 11. 

1. Appellants did not establish a likelihood of success on their 

NFMA claim challenging salvage harvest in late 

successional reserves. 
 

The district court correctly concluded that Siskiyou County and the Forest 

Service made a "clear . . . showing" that the Forest Service's decision to authorize a 
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small amount of salvage in late successional reserves (LSRs) complies with NFMA 

and should be given deference.  SER 157 (Tr. at 79).  NFMA requires the Forest 

Service to develop a land and resource management plan (an LRMP or a Forest 

Plan) for each forest.  16 U.S.C. § 1604(a).  Site-specific projects must be 

consistent with the Forest Plan.  Id. § 1604(i).  Here, the governing Forest Plan is 

the Klamath LRMP, which incorporates the Northwest Forest Plan (NWFP), a 

management plan covering the range of the northern spotted owl that classified 

forest lands into one of three general categories: (1) reserve areas, including LSRs; 

(2) matrix lands; and (3) adaptive management areas.  Gifford Pinchot Task Force 

v. U.S. FWS, 378 F.3d 1059, 1064 (9th Cir.) (discussing land management rules 

applicable to the different land categories), amended by 387 F.3d 968 (9th Cir. 

2004).  The Forest Service is given deference in interpreting its Forest Plans.  See, 

e.g., Friends of the Wild Swan v. Weber, 767 F.3d 936, 947 (9th Cir. 2014). 

 In the district court, appellants alleged incorrectly that the Westside Project 

violates the NWFP by removing large diameter snags, i.e., standing dead or dying 

trees, in LSRs.  Appellants argue likewise on appeal, again without merit.  Br. at 

29-40.  The NWFP established Standards and Guidelines (S&G) for the 

management of LSRs, under which the objective "is to protect and enhance 

conditions of late-successional and old growth forest ecosystems . . . ."  SER 298 

(S&G at A-4).  Towards that end, the NWFP expressly authorizes logging 
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activities within LSRs where "(1) the proposed management activities will clearly 

result in greater assurance of long-term maintenance of habitat, (2) the activities 

are clearly needed to reduce risks, and (3) the activities will not prevent the Late-

Successional Reserves from playing an effective role in the objectives for which 

they were established."  SER 311 (S&G at C-13).  Land managers are to "seek a 

balanced approach that reduces risk of fire . . . ."  SER 304 (S&G at B-8).  And the 

NWFP gives land managers wide discretion to manage LSRs in dry forests of 

northern California.  SER 310-11 (S&G at C-12 to C-13).  The Westside Project is 

consistent with this direction. 

 Appellants rely heavily on Oregon Natural Resources Council v. Brong, 492 

F.3d 1120 (9th Cir. 2007), in alleging that the salvage of snags in LSRs violates 

NFMA.  See, e.g., Br. at 33-34.  In Brong, which predated the Court's seminal en 

banc McNair decision, the Bureau of Land Management (BLM) proposed a 

salvage project (Timbered Rock) that involved 961 acres of harvest within 11,700 

burned LSR acres.  492 F.3d at 1123, 1128.  More specifically, Timbered Rock 

involved the harvest of all snags on 679 acres and the retention of all snags on the 

remaining acres, which averaged out to 8-12 snags per acre.  Id. at 1129.  The 

Ninth Circuit found that BLM's decision to remove all the snags in some units 

contravened the NWFP.  Despite BLM having co-authored the NWFP, the Ninth 

Circuit held that BLM's interpretation of the NWFP's directives for LSR 
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management deserved no deference.  Id. at 1127.  The Ninth Circuit also second-

guessed BLM's snag retention methodology and determined that leaving 8-12 

snags per acre on average was insufficient because over two-thirds of the affected 

acreage would be "completely stripped of all salvageable trees."  Id. at 1129 

(emphasis in original).  Further, although the NWFP allows for salvage harvest in 

LSRs, BLM was chided for not explaining how snag removal would "maintain 

overall habitat suitability now or in the future . . . ."  Id. at 1131.   

 Brong is inapposite.
4
  First, Brong was decided before the Ninth Circuit took 

McNair en banc "to clarify some of the [Ninth Circuit's] environmental 

jurisprudence."  537 F.3d at 984.  In McNair, the Ninth Circuit rejected an 

invitation to "act as a panel of scientists that instructs the Forest Service how to 

validate its hypotheses . . . chooses among scientific studies in determining 

whether the Forest Service has complied with the underlying Forest Plan, and 

orders the agency to explain every possible scientific uncertainty."  Id. at 988.  The 

Court retreated from precedent that had "shifted away" from the proper standard of 

review and reaffirmed that agencies are owed substantial deference by courts 

reviewing agency action, particularly that involving scientific matters.  Id.  

Regarding NFMA in particular, the Ninth Circuit rightly clarified it is improper "to 

                                                 
4
  Brong was fully briefed and discussed at the preliminary injunction hearing, SER 

84, 88-91, 99-101, 134-37 (Tr. at 6, 10-13, 21-23, 56-59), after which the district 

court declined to issue an injunction under NFMA.  SER 160 (Tr. at 82).   

  Case: 16-15818, 06/27/2016, ID: 10030198, DktEntry: 18, Page 29 of 67



21 
 

impose bright-line rules on the Forest Service regarding particular means that it 

must take in every case to show us that it has met the NFMA's requirements."  Id. 

at 993-94. 

 Subsequent to the en banc McNair decision, this Court has addressed LSR 

fire salvage decisions more deferentially.  For example, in Allen, supra part VII, 

the Court addressed whether a thinning project in an Oregon LSR violated the 

NWFP.  615 F.3d at 1130.  Citing McNair, the majority held that the Court's 

"highest deference is owed to the Forest Service's technical analyses and 

judgments within its area of expertise."  Id. at 1131.  The Court also observed that 

"carefully controlled logging is a tool expressly authorized by the NWFP for lon-

term LSR maintenance."  Id.  The Allen majority got it right, as did the district 

court in this case.  

 Second, the snag retention methodology employed by the Forest Service for 

the Westside Project is not analogous to that in Brong.  Although appellants try to 

analogize the snag retention protocols by suggesting the Forest Service 

manipulated Westside Project unit boundaries to influence snag retention metrics, 

see Br. at 32-33, that is not true.  Here, the Project applies its snag retention 

standards at a fine scale, requiring for every 100 acres that "1,800 snags greater 

than 14 inches in diameter and 700 snags greater than 20 inches in diameter" be 

retained.  SER 520 (FEIS at E-29).  Westside Project salvage units include both 
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treatment and retention areas.  See, e.g., SER 432 (FEIS at 119) (a Project Design 

Feature is to "[a]void all salvage harvest within delineated retention patches" in 

units).  And treatment areas will not remove all snags.  See SER 664 (ROD at 72) 

("[T]he Selected Alternative meets the Forest Plan requirements for snag retention 

. . . . After publication of the final EIS, I elected to retain additional snags in excess 

of those required in the Forest Plan . . . ."); SER 443 (FEIS at 146) ("Many 

hundreds of acres of snags . . . were deleted from units on lower slope positions on 

north and east facing slopes during the evolution of the project . . . .").  

Further, the Forest Service explained that under the governing Forest Plan, 

"snag metrics [need not and should not] be met on every acre."  SER 520 (FEIS at 

E-29).  Rather, "the LRMP requires that within any 100-acre area, the appropriate 

number of snags be retained.  This allows the project design to mimic the natural 

snag distribution . . . with concentration of snags in time and space, and 

intervening areas where snags would be relatively sparse or would not occur."  Id. 

(explaining that the snag retention requirement for every 100-acre area in Westside 

Project LSR salvage areas "meets or exceeds" relevant snag metrics).  See also 

SER 442 (FEIS at 145) (explaining that "new research has shown that even the 

amounts of snags and coarse wood debris noted in the Forest Plan may be 

excessive for the Klamath Province when compared to historical norms").  A 

detailed description of the snag retention methodology is found in the FEIS at E-44 
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to E-45.  SER 527-28.  On this record, there is no colorable argument that the 

agency tried to mask Project effects by averaging snag retention over a larger area, 

particularly when viewed through a properly deferential lens.  See McNair, 537 

F.3d at 993.   

Third, contrary to appellants' suggestion, Br. at 30-31, the Forest Service 

thoroughly explained how salvage harvest "would contribute to LRMP goals for 

fire management (LRMP 4-8) and be compatible with LRMP direction to protect 

and enhance late-successional ecosystems within the LSR land allocation (LRMP 

4-83)."  SER 507 (FEIS at E-16).  The agency first pointed out that "[t]he fire 

regime of old-growth Douglas fir dominated forests of the Klamath Mountains 

differs from more mesic old-growth Douglas fir forest of Oregon and Washington . 

. . in fire frequency, fire severity, and structural attributes such as amount and 

persistence of snags . . . ."  SER 493 (FEIS at E-2).  Brong did not address the risk-

reduction discretion applicable to the Forest Service in the context of drier forests 

such as the Klamath.  SER 311 (S&G at C-13) ("[M]anagement activities designed 

to reduce risk levels are encouraged in [LSRs in the California Klamath 

Province.]") (emphasis added).  Historically, "snags and logs [in the Project area] 

were likely clustered in time and space, with long intervals and large areas where 

dead wood was sparse (Skinner 2002)."  SER 494 (FEIS at E-3).  Notably, "most 

snags, even the large ones, don't last more than 20-25 years" – they simply do not 
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persist on the landscape.
5
  SER 511 (FEIS at E-20).  See also SER 443 (FEIS at 

146) (explaining that although the Project is retaining "dead legacy trees," it is 

unlikely "that many of these dead trees will persist for 80-100 years (Harrod et al. 

1998)").  Against this backdrop, and considering that the "[c]riteria for salvage in 

LSRs include an allowance for actions that reduce the risk of future large scale 

disturbances that would inhibit the development of late successional stand 

conditions," the Forest Service designed the Project "to reduce future fuel 

accumulations that would cause high severity fires."  SER 501 (FEIS at E-10).  

This is crucial to the long term survival of species like the northern spotted owl, for 

which catastrophic wildfire is a significant threat.  SER 495 (FEIS at E-4).  The 

district court recognized that genuine concern about this threat was driving the 

Project.  SER 159 (Tr. at 81). 

                                                 
5
  Appellants cite to 85 pages from the administrative record for the alleged 

proposition that "[t]he Forest Service noted in the FEIS that snags larger than 14 

inches in diameter at breast height . . . are likely to persist in the Westside Douglas-

fir ecosystem until late-successional conditions have developed and the new stand 

is again producing large snags."  Br. at 31-32.  Yet a review of those pages shows 

that only one document makes such an allegation – a declaration from appellants' 

own representative Jay Lininger.  ER 101.  Even more remarkably, appellants' 

declaration cites to Harrod et al. 1998 for the proposition that certain snags "may 

remain standing for 20-to-80 years after fire mortality," id., when the Forest 

Service – the expert agency delegated forest management authority by Congress –

characterizes Harrod et al. 1998 as showing that "most snags, even the large ones, 

don't last more than 20-25 years."  SER 511 (FEIS at E-20).  As the en banc panel 

noted in McNair, "'an agency must have discretion to rely on the reasonable 

opinions of its own qualified experts . . . .'"  537 F.3d at 1000 (quoting Supreme 

Court precedent). 
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A full discussion of the Westside Project's consistency with governing 

direction to protect and enhance LSR habitat is found in the FEIS at pages E-16 to 

E-26.  SER 507-17.  In particular, Table 4 in FEIS Appendix E shows how the land 

management activities will clearly result in greater assurance of long-term 

maintenance of habitat, why activities are needed to reduce risks, and how the 

activities will not prevent the LSRs from playing an effective role in the objectives 

for which they were established, all as required by the NWFP.  SER 513-15 (FEIS 

at E-22 to E-24).  Ironically, the inaction favored by appellants would run afoul of 

NWFP objectives for LSRs, given that the Project "areas that are least likely to 

meet long-term LSR objectives are those areas where no fuels reduction occurs."  

SER 524 (FEIS at E-33).  That is why the NWFP teaches that "[t]he potential for 

benefit to species associated with late-successional forest conditions from salvage 

is greatest when stand-replacing events are involved."  SER 312 (S&G at C-14).  

See also SER 311 (S&G at C-13) (stating that "salvage may help reduce the risk of 

future stand-replacing" fire).      

Appellants also point to the Westside Project comments of Dr. Jerry 

Franklin in an effort to support their theory of the case.  See, e.g., Br. at 1, 2.  The 

Forest Service considered the Franklin comments and explained why they missed 

the mark.  See generally SER 439-55 (FEIS at 142-58).  For example, there is no 

dearth of early successional habitat on the Klamath Forest.  Whereas almost 29,000 
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LSR acres "burned at moderate to high intensity" in the Westside Fire with more 

than 50% fatality, only about "3,900 acres or less than 15 percent [were] proposed 

for salvage," SER 447 (FEIS at 150), leaving the rest of the burned habitat in an 

early seral stage.  In fact, since 1993, more than 150,000 acres of northern spotted 

owl habitat within the Klamath Province of California has been lost to wildfire and 

hence reset to an early successional stage.  SER 496 (FEIS at E-5, Figure 1).  

Further, Franklin was but one of many people involved in the development of the 

NWFP and by no means speaks for them all.  See, e.g., Seattle Audubon Soc'y v. 

Lyons, 871 F. Supp. 1291, 1303 (W.D. Wash. 1994) (explaining that the "first step" 

in development of the NWFP was a conference attended by politicians and 

"loggers, mill-owners, environmentalists, labor leaders, local government officials, 

scientists, economists, Native American tribal representatives, and others"), aff'd, 

80 F.3d 1401 (9th Cir. 1996); id. (explaining that the next step in the development 

of the NWFP involved organization of the Forest Ecosystem Management 

Assessment Team, or FEMAT, which included "scientists, economists, 

sociologists, and other experts"); id. at 1304 (further describing the NEPA process 

that led to eventual adoption of the NWFP ROD).  And whereas the Franklin 

comments suggest that the members of FEMAT supported "natural recovery 

processes" in the aftermath of a wildfire, Br. at 2, the Forest Service pointed out 

that "the Forest Plan of the Klamath National Forest, not FEMAT, is the source of 
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management direction" for the Westside Project.  SER 445 (FEIS at 148).  See also 

id. ("Since FEMAT was written, several scientific papers on fire and fuels have 

been published that describe a fire environment and late successional stand 

structures in the Klamath Province in California that are substantially different than 

those found in the more mesic forests" of places like western Oregon); SER 310-11 

(S&G at C-12 to C-13) (explaining that in drier forests such as the Klamath, the 

NWFP encourages post-fire land management activities aimed at reducing future 

fire risk). 

 Finally, appellants incorrectly claim the Westside Project was driven by 

economic factors.  Br. at 38-39.  The district court recognized the fallacy of this 

assertion.  SER 159-60 (Tr. at 81-82).  Although the NWFP prohibits projects that 

maximize economic gain to the exclusion of other requirements, "the fact that there 

may be some incidental economic benefit from the recovery project's sale of 

burned trees is not contrary to and does not overshadow the NWFP's primary goals 

of forest protection and restoration."  Siskiyou Reg'l Educ. Project v. Goodman, 

219 Fed. Appx. 692, 695 (9th Cir. 2007).  The Project's "intended purpose of 

salvage of fire-killed trees is to reduce the amount and continuity of fuels that 

would be created when those trees break or fall to the ground and become surface 

fuel."  ER 256 (FEIS at 34).  Indeed, as the agency pointed out, "[i]n the strongest 

terms, we wish to emphasize that the Westside Project is not driven by maximizing 
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economic gain . . . . If that were the case, the project would look dramatically 

different."  SER 544 (Regional Forester Letter at 3).   

In reality, only about 3,900 acres of risk-reducing salvage harvest was 

proposed within LSRs, which "represents about 13% of the acres that burned at 

moderate to high severity within the LSR land allocation and about 5% of the total 

LSR acres within the Project area."  SER 507 (FEIS at E-16).  Appellants may not 

like the balance struck by the Forest Service, but that does not make it unlawful.  

The Forest Service's conclusion that the limited salvage of dead trees in LSRs 

complies with governing land management direction is entitled to deference.
6
  SER 

524 (FEIS at E-33).  Because the Project complies with the Klamath Forest Plan 

and the NWFP direction incorporated therein, the district court rightly concluded 

that appellants are not likely to succeed on the merits of this NFMA claim.  On 

review, the Court should not disturb the district court's conclusion. 

                                                 
6
  Although not required to do so, the Forest Service asked the Regional Ecosystem 

Office (REO) to review the Project for consistency with the NWFP.  SER 518 

(FEIS at E-27).  The REO is the interagency authority that reviews compliance 

with the NWFP.  SER 314 (S&G at E-16).  The REO concurred with the Forest 

Service "in its finding of consistency with the Standards and Guidelines (S&Gs) 

under the Northwest Forest Plan (NWFP) for the Westside Fire Recovery Project."  

SER 539.  The REO explained the various bases for its conclusion, including the 

fact that "[r]isk-reduction salvage in LSR would reduce the threat of future stand 

replacement fire by reducing fuel loading.  Risk-reduction activities are integrated 

with fuel breaks in a strategy that reduces the risk of future high severity fire."  

SER 540.   
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2. Appellants did not establish a likelihood of success on their 

NFMA claim challenging salvage harvest in riparian 

reserves.  
 

The Westside Project's limited salvage in geologic riparian reserves
7
 also 

complies with NFMA.  The district court properly concluded that appellants did 

not establish a likelihood of success on the merits of this claim.  SER 157 (Tr. at 

79).  But the district court then held that appellants had raised a serious question as 

to whether the Forest Service was required under the NWFP to show that salvage 

harvest in riparian reserves was required in order to attain Aquatic Conservation 

Strategy (ACS) objectives.  SER 157-58 (Tr. at 79-80) (concluding "an argument 

could be made" either way).  Respectfully, the district court's conclusion on this 

issue was too generous to appellants and insufficiently deferential to the Forest 

Service. 

The Forest Service concluded the Project would restore conditions needed to 

meet riparian reserves objectives.  Again, the Forest Service's interpretation of its 

own Forest Plan is due substantial deference.  See, e.g., Siskiyou Reg'l Educ. 

Project v. U.S. Forest Serv., 565 F.3d 545, 555-56 (9th Cir. 2009).  In Siskiyou 

                                                 
7
  As explained in the FEIS, the term "riparian reserves" includes both geologic and 

hydrologic riparian reserves.  SER 487 (FEIS at 656).  The term "geologic riparian 

reserves" is synonymous with the term "unstable lands," SER 483 (FEIS at 652), 

and means "Riparian Reserves associated with active landslides (including earth 

flows), inner gorges, toe zones of dormant landslides, or steep-weathered granitic 

lands."  SER 489 (FEIS at 658). 
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Reg'l Educ. Project, the Ninth Circuit acknowledged that it treats "forest plan 

directives as equivalent to federal regulations adopted under the APA, deferring to 

the Forest Service's interpretation of plan directives that are susceptible to more 

than one meaning unless the interpretation is plainly erroneous or inconsistent with 

the directive."  Id. at 555.  Thus, the Forest Service's Forest Plan interpretation 

should be given the same level of deference as a regulatory interpretation, which is 

"controlling weight unless [the interpretation is] plainly erroneous or inconsistent 

with the regulation."  Alaska Ctr. for Env't v. U.S. Forest Serv., 189 F.3d 851, 857 

(9th Cir. 1999).  In another case, the Forest Service's interpretation of an LRMP 

was held to be reasonable where the interpretation was not "'plainly erroneous or 

inconsistent'" with the relevant forest plan direction.  League of Wilderness 

Defenders – Blue Mountains Biodiversity Project v. U.S. Forest Serv., 549 F.3d 

1211, 1223 (9th Cir. 2008) (quoting Auer v. Robbins, 519 U.S. 452, 461-62 

(1997)). 

Here, the Forest Plan explains that while "Riparian Reserves (RRs) generally 

include an aquatic ecosystem and adjacent upland areas that directly affect it," i.e., 

hydrologic riparian reserves, the term also may encompass "unstable and 

potentially unstable areas that are not associated with a riparian area," i.e., geologic 

riparian reserves.  SER 277 (LRMP 4-106).  See also SER 250 (LRMP 2-1) (the 

term "riparian reserves" encompasses "active landslides, toe zones of rotational 
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slumps and earthflow deposits, all inner gorges and severely dissected and 

weathered granitic terrain").  The Forest Plan directs that riparian reserves are to be 

identified at the "site-specific project[] level."  SER 278 (LRMP at 4-107).  For 

both hydrologic and geologic riparian reserves, "[s]tandards and guidelines 

prohibit and regulate activities in RRs that retard or prevent attainment of the 

Aquatic Conservation Strategy Objectives."  SER 277 (LRMP 4-106).  See also 

SER 255 (LRMP 3-1) ("The Forest Plan will manage unstable and potentially 

unstable areas as Riparian Reserves (RRs) in accordance [with] Aquatic 

Conservation Strategy Objectives."); SER 264 (LRMP 4-18) (under Forest Plan 

standards and guidelines, the Forest Service is to "[m]anage vegetation on 

geologically unstable lands . . . according to Riparian Reserves standards and 

guidelines"). 

The Forest Plan provides that the Forest Service may employ salvage harvest 

in riparian reserves "[w]here catastrophic events such as fire . . . result in degraded 

riparian conditions" such that the work is "required to attain Aquatic Conservation 

Strategy objectives."  SER 284 (LRMP at 4-113).  See also SER 285 (LRMP 4-

114) (providing that in the event of wildfire that damages riparian reserves, the 

agency should "develop a rehabilitation treatment plan needed to attain Aquatic 

Conservation Strategy objectives").  The Forest Plan also instructs that "[a]s a 

general rule, standards and guidelines for RRs prohibit or regulate activities in RRs 
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that retard or prevent attainment of the Aquatic Conservation Strategy objectives."  

SER 279 (LRMP at 4-108).   

The NWFP's Aquatic Conservation Strategy includes nine objectives meant 

to maintain and restore watershed and aquatic ecosystem health.  ER 506 (S&G at 

B-11) (listing the nine ACS objectives).  The focus is "on 'meeting' and 'not 

preventing attainment'" of ACS objectives.  SER 306 (S&G at B-10).  As the 

NWFP explains: 

The important phrases in these standards and guidelines are "meet 

Aquatic Conservation Strategy objectives," "does not retard or prevent 

attainment of Aquatic Conservation Strategy objectives," and "attain 

Aquatic Conservation Strategy objectives."  These phrases, coupled 

with the phrase "maintain and restore" within each of the Aquatic 

Conservation Strategy objectives, define the context for agency 

review and implementation of management activities.  Complying 

with the Aquatic Conservation Strategy objectives means that an 

agency must manage the riparian-dependent resources to maintain the 

existing condition or implement actions to restore conditions. 

 

SER 305-06 (S&G at B-9 to B-10) (emphasis added).    

Consistent with the above direction, the Forest Service's authorization of 

limited salvage in geologic riparian reserves was aimed at restoring conditions in 

the aftermath of the destructive Westside Fire.  SER 328 (Aquatic Conservation 

Strategy (ACS) Report at 2) (explaining that "proposed actions within Riparian 

Reserves were developed with input from wildlife and fish specialists and earth 

scientists to insure that Forest Plan direction . . . [is] met . . . . [with the goal being] 
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to prohibit and regulate activities in Riparian Reserves that can retard or prevent 

attainment of the Aquatic Conservation Strategy Objectives").  In particular, 

salvage harvest was proposed in geologic riparian reserves
8
 to "allow for 

accelerated reforestation and restoration of forests on the watershed scale."  SER 

349 (ACS Report at 24).  Also consistent with Forest Plan direction, the Forest 

Service identified riparian reserves at the site-specific Project level.  See, e.g., SER 

323-26 (Riparian Reserves Report).  And contrary to appellants' allegations, Br. at 

43, the Forest Service thoroughly explained why limited salvage in riparian 

reserves was needed to maintain and restore ACS objectives, or not prevent 

attainment of same.  See generally SER 329-42 (ACS Report at 4-17) (discussing 

watershed analysis recommendations on an ecosystem-specific basis); SER 343-47 

(ACS Report at 18-23) (discussing treatments); SER 348-400 (ACS Report at 23-

75) (discussing consistency with each of the nine Aquatic Conservation Strategy 

objectives).  Ultimately, the Forest Service reasonably concluded that: 

Project design and specific project design features minimize the 

effects of the actions on the ACS objectives and are designed to 

ensure the project will not prevent the attainment of the objectives in 

the short or long term.  The decrease in future risk of high-severity 

fire due to reduction of heavy fuels in project salvage units will help 

to maintain and restore watershed processes identified in the ACS 

objectives. . . .  

                                                 
8
  The ACS Report explains that although the term "riparian reserves" includes 

geologic riparian reserves, "for this report [geologic riparian reserves] will be 

referred to as unstable lands to avoid confusion."  SER 343 (ACS Report at 18). 
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. . . We conclude that the activities proposed either maintain and 

restore the ACS objectives or at the least do not prevent attainment of 

the Objectives (Forest Plan Standard and Guideline MA 10-3 pg. 4-

108).  

 

SER 400-01 (ACS Report at 76-77). 

This Court has endorsed an approach like that employed by the Forest 

Service in this case.  See, e.g., Or. Natural Res. Council Fund v. Goodman, 505 

F.3d 884, 893-94 (9th Cir. 2007) (stating that the riparian reserve guidelines 

"prohibit or regulate activities in Riparian Reserves that retard or prevent 

attainment of the Aquatic Conservation Strategy objectives").  And the above 

discussion belies appellants' assertion that the Forest Service's authorization of 

some geologic riparian reserve salvage harvest was "[w]ithout administrative 

support."  Br. at 43.  Put simply, the Forest Plan should not be read so narrowly as 

appellants suggest.  Rather, affording the Forest Service's interpretation of its own 

Forest Plan substantial deference, appellants did not demonstrate either a 

likelihood of success or serious questions on the merits of this NFMA claim.   

3. Appellants did not establish a likelihood of success on their 

ESA claim. 
 

 In conformance with the ESA, 16 U.S.C. § 1536(a)(2), the Forest Service 

consulted with NMFS to ensure the Westside Project was "not likely to jeopardize 

the continued existence of" the threatened Southern Oregon/Northern California 
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Coast (SONCC) coho salmon Evolutionary Significant Unit (coho salmon).  ER 

454.  NMFS ultimately issued a biological opinion (BiOp) evaluating how the 

Project might affect coho salmon and concluding that jeopardy was "not likely."  

Id.  See also ER 493 (BiOp at 75) (no jeopardy conclusion). 

Appellants take issue with the BiOp on the grounds that NMFS allegedly 

relied on speculative mitigation measures in reaching its no jeopardy 

determination, Br. at 45-52, particularly regarding the "replanting of trees and the 

treatment of legacy sediment sites."  Br. at 46.  Yet in making this argument, 

appellants rely in large part on sections of the BiOp discussing possible effects on 

critical habitat, Br. at 46, not on coho salmon, even though appellants did not 

pursue a claim alleging adverse modification of critical habitat.
9
  Moreover, the 

activities regarded as "mitigation" by appellants, such as legacy site treatments, 

largely take place outside areas where the minor Project effects might be felt.  See 

Br. at 50.  Regardless, as the district court rightly recognized, appellants' argument 

misconstrues the BiOp because nothing in the record indicates NMFS relied on 

mitigation measures as the basis of its no jeopardy finding for coho salmon.  SER 

160-61 (Tr. at 82-83).  See also SER 240 (Declaration of Don Flickinger ¶ 12) 

                                                 
9
  Appellants cite to BiOp pages 57 and 61 (ER 486, 488), which are found in a 

BiOp section titled "Effects to Critical Habitat," SER 566-84 (BiOp at 47-65), and 

to BiOp page 75 (ER 493), which is found in a BiOp section discussing 

"Conservation Value of Critical Habitat."  SER 591-92 (BiOp at 74-75). 
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(confirming same).  Still, despite having rightly concluded that appellants did not 

establish a likelihood of success on the merits of their ESA claim, the district court 

then found, for the sake of argument, that appellants had raised a serious question 

on this issue.  SER 151 (Tr. at 83) ("[I]f I don't find you need mitigation, and I 

don't read it that way but I say all right, you raised a serious question as to how all 

of this should be interpreted . . . .").  The district court's finding on this issue was 

too generous to appellants and insufficiently deferential to NMFS. 

 The record demonstrates that NMFS reasonably reached a no jeopardy 

decision for coho salmon.  NMFS' implementing regulations define "jeopardize the 

continued existence of" to mean "to engage in an action that reasonably would be 

expected, directly or indirectly, to reduce appreciably the likelihood of both the 

survival and recovery of a listed species."  50 C.F.R. § 402.02.  In making a no 

jeopardy determination, NMFS must include a "detailed discussion of the effects of 

the action on the listed species or critical habitat," 50 C.F.R. § 402.14(h)(2), using 

the "best scientific and commercial data available."  16 U.S.C. § 1536(a)(2).  

Because the ESA does not dictate how to make a no jeopardy determination, 

Gifford Pinchot, 378 F.3d at 1066-67, NMFS enjoys discretion to do so "on the 

basis of its own expertise."  Oceana, Inc. v. Pritzker, 75 F.Supp.3d 469, 487 

(D.D.C. 2014).   

NMFS exercised its discretion by using the logical analytical approach 
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described in the BiOp, see SER 552-53 (BiOp at 7-8), that included an analysis of 

"the effects of the proposed action on both species and their habitat using an 

'exposure-response-risk' approach" and a cumulative effects analysis to "assess the 

risk that the proposed action poses to species and critical habitat."  SER 553 (BiOp 

at 8).  The Forest Service actions considered by NMFS during the consultation 

process necessarily included the various components of the Westside Project, 

including "commercial salvage harvest; reforestation; fuels reduction; hazard tree 

removal; temporary road and landing construction; water drafting; and Legacy 

(sediment) Site treatment."  SER 547 (BiOp at 2).  See also id. (recognizing that 

although salvage harvest would start right away, some Project activities, "including 

prescribed burning and Legacy Site treatments," were longer term efforts on the 

order of "up to two decades"); SER 547-51 (BiOp at 2-6) (describing the various 

Project components, including resource protection measures). 

NMFS evaluated the status of the coho species as a whole and also evaluated 

the extinction risk of the Upper Klamath River, Middle Klamath River, Salmon 

River, Scott River and Shasta River populations to determine whether the Project 

would adversely affect them.  SER 554-55 (BiOp at 28-39).  NMFS concluded that 

"only one population of coho salmon (Upper Klamath River) is expected to be 

exposed to effects . . . in the Grider and Walker Creek watersheds."  SER 590 

(BiOp at 73).  NMFS carefully examined the likely effects, if any, of Project-
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related sedimentation on the different life stages of coho salmon, SER 585-87 

(BiOp at 68-70), and concluded – without relying on tree replanting or legacy site 

treatment – that such effects would be insignificant:   

The number of SONCC coho salmon present in Grider and Walker 

creeks that are most likely to be affect by Project-mobilized sediment 

is expected to be very small . . . . We expect there to be some loss of 

eggs/alevins in the Upper Klamath population unit, where Grider and 

Walker creeks are located, as a result of sediment erosion from Project 

activities.  Although juvenile coho salmon from the Shasta River, 

Upper Klamath River, and Scott River population may be exposed to 

effects of Project activities in Grider and Walker creeks, those effects 

are expected to be insignificant.  NMFS expects that individuals from 

the Salmon River and Middle Klamath River population units will not 

be exposed to sediment delivery as a result of the Project since they 

are not occupying the streams where habitat effects occur in that 

watershed, nor are juveniles expected to migrate upstream to Grider or 

Walker creeks where exposure is occurring.  Effects to adult coho 

salmon are expected to be negligible due to the minor amount of fine 

sediment delivered to streams and the ability of adults to move . . . .   

 

SER 586 (BiOp at 70) (emphasis added).  NMFS also carefully examined the 

likely effects, if any, of Project-related water drafting on coho salmon, SER 587-89 

(BiOp at 70-72), and considered possible cumulative effects, SER 589-90 (BiOp at 

72-73), before reaching these conclusions regarding negligible effects: 

Given the low levels of exposure to coho salmon in the Upper 

Klamath River population and the small rate of reduced survival of 

individuals, we expect the small reduction in egg survival is unlikely 

[to] result in a reduction or hindrance to the future growth of the 

population size of the Upper Klamath River SONCC coho salmon 

population. . . . 

 

. . . . 
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. . . Given that there is only a slight reduction in annual reproduction 

success in Grider and Walker creeks as a result of salvage harvest 

activities and where there is a low likelihood of spawners, NMFS 

expects that there will be negligible effects to annual reproduction at 

the ESU scale. 

 

SER 590-91 (BiOp at 73-74).  NMFS issued an incidental take statement 

authorizing this small level of impact.  See ER 454.  NMFS did observe that "long 

term benefits to the population's size from reforestation and legacy site treatments" 

were expected.  SER 591 (BiOp at 74) (also observing that "tree planting" and 

"treatment of legacy sediment sites" likely would yield beneficial results "in the 

long term").  But those observations did not constitute reliance on speculative 

mitigation measures to reach a no jeopardy decision – indeed, NMFS' findings 

indicated there was nothing to mitigate.  See SER 160 (Tr. at 82) (district court's 

reading of the record "as saying that there is not in the first instance going to be a 

significant impact on the coho salmon"); SER 161 (Tr. at 83) ("So, I do think . . . 

that they don't need mitigation . . . ."). 

 Based on a careful evaluation of the best available data, NMFS concluded 

that the Project's effects were not likely to jeopardize coho salmon.  ER 493 (BiOp 

at 75) ("NMFS believes the proposed action is not likely to increase the extinction 

risk of the population . . . ."); id. ("[I]t is NMFS' biological opinion that the 

proposed action is not likely to jeopardize the continued existence of SONCC coho 
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salmon . . . .").  Because NMFS rationally determined that the Project would not 

jeopardize coho salmon, and did so without relying on speculative mitigation 

measures as appellants allege, appellants are not likely to succeed on this ESA 

claim.
10

   

B. Appellants Did Not Establish a Likelihood of Irreparable Harm 

from Project Implementation. 

 

Although the district court properly denied the motion for a preliminary 

injunction, the court was overly generous to appellants when evaluating their 

allegations of irreparable harm.  SER 158 (Tr. at 80) (accepting appellants' 

representations that the harvest of some dead trees constituted a likelihood of 

irreparable harm under NFMA); SER 161-62 (Tr. at 83-84) (accepting the 

allegation "for argument's sake" that injury to an individual animal versus a 

population constituted a likelihood of irreparable harm under the ESA).  

Respectfully, although the district court reached the right ultimate result, 

appellants' showing on this element did not rise to the level of a likelihood of 

irreparable harm.  Winter, 555 U.S. at 20-21. 

                                                 
10

  Further, as is discussed in part VIII.C below, appellants cannot meet the four-

factor test for an injunction on their ESA claim because no ESA claim was brought 

against the Forest Service.  Such a claim, "to enjoin any person . . . alleged to be in 

violation of" the ESA, 16 U.S.C. § 1540(g)(1)(A), requires 60 days' notice.  Id. § 

1540(g)(2)(A).  Such notice "is not simply a desideratum; it is a jurisdictional 

necessity."  Ctr. for Biological Diversity v. Marina Point Dev. Co., 566 F.3d 794, 

800 (9th Cir. 2009) (construing Clean Water Act notice provision).    
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It is well settled that mere assertions of environmental injury do not lessen a 

party's burden for obtaining an injunction.  Amoco Prod. Co. v. Village of Gambell, 

480 U.S. 531, 545 (1987) (affirming district court decision not to enjoin project 

despite violation of the Alaska National Interest Lands Conservation Act where 

defendant's certain financial loss outweighed uncertain injury to subsistence 

resources).  See also Weinberger v. Romero-Barcelo, 456 U.S. 305, 309 (1982) 

(upholding district court's decision to allow Navy to continue releasing bombs 

from aircraft into waters near Puerto Rico despite a violation of the Clean Water 

Act where technical violations were not causing appreciable environmental harm 

and an injunction would have harmed Navy in terms of military preparedness).  

Allegations of irreparable harm also cannot be divorced from the particular statute 

giving rise to an alleged claim, which is why the district court was correct to 

separately consider appellants' allegations under NFMA versus under the ESA.  

Appellants' allegations of irreparable injury relating to their NFMA claims were 

characterized as the loss of forest habitat due to the salvage harvest of burned trees, 

whereas appellants' allegations of irreparable harm under the ESA focused on 

alleged harm to individual coho salmon.  See generally Br. at 52-53.  Again, 

neither rises to the level of a likelihood of irreparable harm.  

////  
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1. The Project's limited salvage harvest does not constitute per 

se irreparable harm under NFMA. 
 

First, the salvage of a small number of dead trees does not constitute per se 

irreparable injury under NFMA.  Although appellants complain that the forest will 

not "grow back within [our] lifetimes," Br. at 53, the loss of forest habitat in the 

Project area is attributable to wildfire, not to the limited salvage harvest at issue – 

the forest was lost to the stand-replacing Westside Fire.  Indeed, as one district 

court recognized, "[un]like [] green timber . . . fire-killed trees are in a process of 

deterioration that, over time, will result in them breaking and falling over."  Ctr. 

for Biological Diversity v. Hays, No. 2:15-CV-01627-TLN-CMK, 2015 WL 

5916739, at *11 (E.D. Cal. Oct. 8, 2015).  Thus, the court concluded, the cutting of 

salvage timber did not constitute, in itself, irreparable injury.  Id.  This is in line 

with the Court's decision in Earth Island Inst. v. Carlton, which held that the 

"argument that logging is per se enough to warrant an injunction because it 

constituted irreparable environmental harm was squarely rejected by McNair 

where we declined 'to adopt a rule that any potential environmental injury 

automatically merits an injunction.'"  626 F.3d at 474 (quoting McNair, 537 F.3d at 

1005). 

Second, although appellants complain that salvage harvest will remove 

burned trees such that appellants' members could no longer enjoy those acres in 
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their unsalvaged burned state, Br. at 54-55, this argument rests on an exaggeration 

of the nature and extent of the modest timber salvage authorized by the Westside 

Project.  In fact, the Project is retaining a significant amount of burned forest 

habitat – about 80% of the Project area will go untreated and remain available in its 

untreated state.  SER 619 (ROD at 27 n.14)).  Thus, to the extent a person desires 

to recreate in a burned portion of the Project area, more than 143,000 acres are 

available for such purpose.  Id. Taken to its logical extreme, appellants' argument 

implies that the salvage harvest of a single dead tree would constitute irreparable 

harm under NFMA so long as one of their members desired to recreate in that tree's 

vicinity.  Surely the law requires a firmer foundation for the irreparable harm 

element of an injunction under NFMA.  Indeed, the Court's Carlton decision found 

no irreparable harm where the challenged project authorized the harvest of about 

38% of the burned forest habitat.  626 F.3d at 467.  

Third, appellants' complaint about the limited salvage harvest at issue fails to 

acknowledge that absent implementation of the Westside Project, the land would 

be at increased risk of further fire, and people would be at increased risk of bodily 

harm.  The Forest Service has informed the public that dead or structurally 

damaged trees can unexpectedly fall, blocking roads and making it unsafe for 

public (and agency) forest access.  See, e.g., SER 405 (FEIS at x)) (explaining that 

as dead trees deteriorate over time, "threats to human health and safety 
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substantially increase"); SER 419 (FEIS at 14) (discussing threats to human health 

and safety from hazard trees in the vicinity of roads and infrastructure, like "utility 

lines, roads, trailheads, campgrounds, fire lookouts, and bridges"); SER 425 (FEIS 

at 20) (pointing out that the Forest Service Chief granted the Westside Project an 

Emergency Situation Determination, which means that the Chief determined there 

was a need for "relief from hazards threatening human health and safety") (italics 

in original).   

Appellants may not want to admit it, but in reality the modest fire salvage at 

issue in this case will benefit appellants' members and others by lowering their risk 

of injury while engaged in their chosen activities on the Klamath National Forest.  

See SER 218 (Declaration of Joel Caswell (Caswell Decl.) ¶ 8 (discussing the 

safety and environmental benefits of harvesting dead trees).  Sisikyou County 

Supervisor Ray Haupt, a former Forest Service District Ranger on the Klamath and 

a fire management expert, summarized the situation this way: 

Although I support the Westside Fire Recovery Project, I believe it 

does far too little to mitigate the next wildfire.  On the Klamath, based 

on the research of Taylor and Skinner on average you can expect fire 

to touch every acre once each 15-20 year time period.  Without 

sufficient post-fire salvage and reforestation work, the resulting brush 

fields laden with snags and downed logs will become sufficiently 

decadent to carry fire after about 12 years of regrowth.  This matches 

the studied natural fire intervals.  Adding 300-500 tons of additional 

fuels from burned trees that you did not salvage means that the next 

conflagration is highly likely to be impossible to stop, which is a 

frightening thought.  I particularly fear that we will lose communities 
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and experience extreme fire behavior not seen in this event.   

 

SER 175-76 (Haupt Decl. ¶ 17).  That is the type of irreparable harm – the utter 

destruction of natural resources, infrastructure and even human beings – that 

Siskiyou County hopes to see averted, even if the Westside Project is but a small 

step in the right direction. 

2. Alleged harm to a small number of individual fish does not 

constitute per se irreparable harm under the ESA. 

 

Appellants also fall short in their allegations of irreparable harm under the 

ESA, which rest on the assumption that the BiOp is allowing habitat modification 

to occur that will kill individual coho salmon, which in appellants' world view 

constitutes per se irreparable harm.  Br. at 52-53.  The fundamental flaw in 

appellants' argument is that it is not harm to individuals that constitutes irreparable 

harm under the ESA, but rather harm to the species as a whole.  Defenders of 

Wildlife v. Salazar, 812 F.Supp.2d 1205 (D. Mont. 2009) (order denying 

preliminary injunction because shooting of individual wolves was not irreparable 

harm where there was no evidence of irreparable harm to the species as a whole); 

Winter, 555 U.S. at 26 (denying injunction where "the most serious possible injury 

would be harm to an unknown number of marine mammals"); Animal Welfare Inst. 

v. Martin, 668 F. Supp. 2d 254, 264 (D. Me. 2009) (explaining that plaintiff must 

show harm to the species as a whole and the overall population as a prerequisite to 

  Case: 16-15818, 06/27/2016, ID: 10030198, DktEntry: 18, Page 54 of 67



46 
 

an ESA injunction).   

For a species comprised of very few individuals, "the death of a small 

number of individuals may constitute irreparable harm," but that is because the 

harm "'would be significant for the species as a whole.'"  Salazar, 812 F.Supp.2d at 

1210 (citation omitted).  See also Pacific Coast Fed'n of Fishermen's Ass'n v. 

Gutierrez, 606 F.Supp.2d 1195, 1210 (E.D. Cal. 2008) (discussing cases requiring 

a showing that deaths of individuals will impact the entire species as a prerequisite 

for an ESA injunction).  Here, appellants point to nothing in the record indicating 

that the potential take of a small number of individual fish (or fish eggs), SER 162 

(Tr. at 84), would be significant for coho salmon as a whole.  Indeed, at oral 

argument, the district court took issue with appellants' speculative numerical 

assertions about possible effects of Project implementation.  SER 161 (Tr. at 83). 

NMFS concluded in the BiOp that Project implementation "is not likely to 

jeopardize the continued existence of the SONCC coho salmon Evolutionarily 

Significant Unit (ESU)," even though some individual fish could be harmed.  ER 

454.  In reaching that conclusion, NMFS explained that Project implementation 

was "not likely to increase the extinction risk of the . . . coho salmon ESU . . . ."  

SER 585 (BiOp at 68).  Because some individual fish could be harmed, NMFS 

issued an incidental take statement authorizing such take within carefully specified 

parameters.  ER 454.  On these facts, which demonstrate that appellants failed to 
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show a likelihood of irreparable harm at the species or ESU level from Project 

implementation, appellants fell short of the requisite showing for an injunction 

under the ESA. 

C. Appellants Did Not Establish that the Balance of Harms or the 

Public Interest Favored a Preliminary Injunction. 

 

 The district court correctly held that the balance of harms and the public 

interest strongly disfavored an injunction.
11

  SER 159-60, 163 (Tr. at 80-81, 85).  

After presiding over a two hour hearing, the district court concluded "that there are 

a great number of factors that do weigh in favor of the Government and 

Intervenors' position here."  SER 158 (Tr. at 80).  Among those factors, the district 

court concluded that "first and foremost" was the risk "and fear of another 

catastrophic fire. . . . I don't think anybody denied it had a tremendous adverse 

effect on the environment, on the species, on the population, on the economy.  It 

was really bad."  SER 158-59 (Tr. at 80-81).  See also SER 163 (Tr. at 85) (holding 

that "the equities don't weigh, even somewhat, let alone sharply, in favor of an 

injunction here").   

 Appellants argued in the district court, as they do here, that they are entitled 

to a per se finding that the balance of equities tips in their favor (and presumably 

                                                 
11

  In this case, the harms set forth by Siskiyou County are readily characterized as 

public interest considerations rather than purely private harms.  In cases involving 

the public interest, such considerations "deserve[] special attention."  Winter, 555 

U.S. at 24. 
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that the public interest favors them as well) because one of appellants' claims 

alleged harm to coho salmon under the ESA.  Br. at 55.  The district court 

disagreed, rightly concluding "there can be some weighing."  SER 162 (Tr. at 84).  

Notably, the plaintiffs in Winter also sought an injunction based on ESA claims, in 

addition to their NEPA claims, but the Supreme Court made no mention of the trial 

court's equitable discretion being foreclosed by the ESA.  Winter, 555 U.S. at 20-

26.  See also McNair, 537 F.3d at 1005 (explaining that just because an 

environmental injury is alleged, the "law does not . . . allow [the Court] to abandon 

a balance of the harms analysis").  

Moreover, appellants' ESA claim is not against the Forest Service, which is 

the agency that approved the Project appellants seek to enjoin, but rather 

challenges the BiOp issued by NMFS under the APA.  The only basis for ESA 

injunctive relief in this case is the citizen-suit provision, 16 U.S.C. § 

1540(g)(1)(A).  For appellants to have brought an ESA claim against the Forest 

Service, they were required to first give the agency pre-suit notice pursuant to 

section 11(g)(2)(A) of the ESA, 16 U.S.C. § 1540(g)(2)(A), which they did not do.  

This requirement is jurisdictional and not subject to tolling or waiver.  Sw. Ctr. for 

Biological Diversity v. U.S. Bureau of Reclamation, 143 F.3d 515, 520 (9th Cir. 

1998).  Accordingly, there is no jurisdiction to issue injunctive relief against the 

Forest Service under the ESA, and no alteration of the traditional four-factor test. 
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 In any event, as the district court correctly concluded, the public interest and 

balance of harms weighed heavily against appellants' request for an injunction.  

SER 163 (Tr. at 85) ("[T]he equities don't weigh, even somewhat, let alone 

sharply, in favor of an injunction here.").  This is so for at least four reasons. 

First, matters involving public safety implicate important public interests.  

See, e.g., Holmes v. Helms, 705 F.2d 343, 346 (9th Cir. 1983) (public interest is 

synonymous with public safety).  Three of the four needs for the Westside Project 

directly implicate public safety, namely a need for "worker and public safety and 

access," "safe conditions for firefighters," and a need for "fire-resilient forest 

ecosystems" that are less likely to ignite into catastrophic wildfire.  SER 597 (ROD 

at 5).  Consistent with these public safety concerns, the Project areas undergoing 

salvage were selected "because of their location relative to private lands, 

communities at risk" and strategically located roads and fuel breaks.  SER 416 

(FEIS at E-21).  See also SER 198-200 (Rainey Decl. ¶¶ 4-7) (discussing need for 

fuels reduction to prevent spread of wildfire to private lands and grazing 

allotments).    

Significantly, much of the Project area is in the wildland urban interface 

(WUI) where reduction of fire risk is a priority.  SER 416 (FEIS at 11).  See SER 

620 (ROD at 28) (showing that the Project will reduce fuels on 2,630 acres in the 

WUI).  The public interest in protecting homes and other structures from wildfire 
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and providing for the personal safety of residents and firefighters strongly supports 

the district court's denial of an injunction.  SER 604 (ROD at 12) ("Hazardous fuel 

reduction actions will further diminish the risk of future high severity fire, 

especially within the wildland urban interface . . . . .").  The WUI is a dangerous 

area during a wildfire because it is where nature and people and their property are 

in particularly close contact.  Indeed, the Westside Fire necessitated "multiple 

evacuations and several outbuildings and two residences were lost."  SER 621 

(ROD at 29).  See also SER 206-07 (Harper Decl. ¶ 6) (describing how previous 

fuels reduction work in the WUI around Happy Camp saved structures, protected 

firefighters and generally benefitted the town during the Westside Fire).  There is 

nothing speculative about this public safety consideration.    

Second, benefitting the economic health of local communities constitutes a 

public interest that supported Project implementation, not an injunction.  McNair, 

537 F.3d at 1005 (acknowledgment by en banc panel that a national forest project 

benefitted the public's interest in a variety of ways, including by "aiding the 

struggling local economy and preventing job loss").  The evidence before the 

district court showed that Project implementation will aid the economic health of 

the local community.   SER 217-19 (Caswell Decl. ¶¶ 7-9) (testifying that 

operations on Siskiyou Cascade Resources' Slinkard salvage sale would gainfully 

employ 70-80 people, thereby contributing to the local economy); SER 177, 179 
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(Haupt Decl. ¶¶ 21, 25) (explaining that Siskiyou County, which is poor and 

suffers from poverty-related ills, would benefit from the Project because the value 

of a dollar spent on forest work has about a five-fold value in the local economy).  

Economic interests are particularly pressing where, as here, an injunction would 

cause benefits to be "completely foregone."  See League of Wilderness 

Defenders/Blue Mountains Biodiversity Project v. Connaughton, 752 F.3d 755, 

767 (9th Cir. 2014).  Cf. Br. at 56 (falsely alleging that appellants sought only a 

"temporary" injunction when in reality an injunction would have resulted in dead 

trees deteriorating beyond the point of salvage).  Giving a boost to the economic 

health of the local community was a public interest that counseled strongly against 

appellants' request for the extraordinary remedy of an injunction.  McNair, 537 

F.3d at 1005. 

Third, the ongoing deterioration of the burned trees in the Project area, 

which constitutes an irreparable loss of a public resource, supported denial of an 

injunction.  The purchaser of the Project's Slinkard salvage sale testified that "[t]he 

reason we all want to get to work now is because the wood is degrading and 

decreasing in quality thanks to microorganisms, insects and physical processes of 

decay. . . . After this summer, I doubt the dead trees in my sale area will be 

salvageable."  SER 219 (Caswell Decl. ¶ 10).  The various physical and biological 

mechanisms that cause burned timber to deteriorate inexorably after a fire were 
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described for the district court by AFRC President Travis Joseph.  SER 186-87 

(Joseph Decl. ¶¶ 8-11).  In fact, by the time of the district court hearing, the burned 

trees already had deteriorated significantly – compared with conditions in May 

2015, the dead trees had experienced at least a 44% loss in merchantable timber 

volume.
12 

 SER 226 (Declaration of Patricia A. Grantham ¶ 10) (further testifying 

that the dead trees likely will be lost to deterioration by midsummer).  See also 

SER 219 (Caswell Decl. ¶ 10 (same)). 

Fourth, the public's interest in enhancing natural resources on the Klamath 

Forest supported Project implementation, not inaction.  In Carlton, the Ninth 

Circuit affirmed a district court's finding "that salvage logging was necessary to 

promote forest regeneration."  626 F.3d at 476 (concluding that the district court 

did not abuse its discretion in denying a preliminary injunction where the evidence 

showed that absent salvage harvest and related restoration activities, "brush species 

would eventually dominate the area" to the detriment of forest resources).  

Similarly, absent salvage harvest in the Project area, "large brushfields with heavy 

fuel loading from fire-killed trees" would dominate.  SER 617 (ROD at 25).  See 

also ER 254 (FEIS at 16) (discussing same, and explaining that the resulting 

                                                 
12 

 Although appellants suggest that the decay of burned timber in the Project area 

consists mostly of discoloration due to blue stain fungus, Br. at 24, the evidence 

before the district court demonstrated that the dead trees were well on their way to 

deteriorating beyond the point of being salvageable.  
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vegetation change "inhibits or delays reaching the desired conditions of the Forest 

Plan or providing for future forested wildlife habitat per Forest Plan goals and 

direction").  Active management of lands in the Project area will foster the 

development of late-successional habitat for northern spotted owls and other 

species by reducing the likelihood of future catastrophic wildfire: 

Recommendations identified in the Forest-wide Late Successional 

Reserve Assessment (USDA 1999) follow Forest Plan direction 

focusing on long-range objectives and direct management actions 

following a stand-replacing event [like the high severity Westside 

Fire] to be designed to accelerate or not impede the development of 

late-successional characteristics. Management direction for salvage 

in Late Successional Reserves (Forest Plan, pages 4-87 through 4-88) 

will be followed throughout the project. Project design features are 

incorporated into the project design to ensure this, as described in 

Table 2-42. 

 

ER 257 (FEIS at 35) (emphasis added).  In contrast, inaction will lead to higher 

fuel levels in the forest and a higher associated risk of stand-replacing wildfire.  

See SER 174 (Haupt Decl. ¶ 13) ("[T]he Siskiyou County Board of Supervisors . . . 

. declared an ongoing local emergency based on the imminent threat of 

catastrophic wildfire posed by the current . . . unhealthy conditions on our public 

lands.").   

In sum, Siskiyou County demonstrated to the district court that there is a 

strong public interest in ensuring that people can safely live, work and travel in and 
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around the Westside Project area.  What no one wants to see happen is a repeat of 

this scenario described by County Commissioner Haupt: 

I remember the litigation brought by environmental litigants over the 

Westpoint Timber sale on the Klamath when I was the District 

Ranger.  The Westpoint project would have constructed a fuel break at 

a major ridge on this fire between Grider Creek and Deep Creek but 

did not go forward as designed because of the litigation, which alleged 

the project would fragment the Forest.  Instead, the Forest Service 

ended up implementing two smaller projects insufficient in size to 

modify large fire behavior.  When the Westside Fire burned last 

summer, the work done on those two smaller projects did not slow or 

stop it.  Fire teams instead had to try to stop the fire in the heat of the 

moment and without success.  Based on my familiarity with the 

Westpoint project and my understanding of fire behavior on the 

Klamath, I believe that implementation of the Westpoint project 

would have stopped or greatly slowed the eastern spread of the 

Westside Fire while also reducing the duration and cost expenditure of 

this fire.  The Forest now is highly fragmented and degraded thanks to 

that lost opportunity.   

 

SER 181-82  (Haupt Decl. ¶ 30).  All of the above concrete interests overcame any 

speculative interest of appellants associated with non-action in the Project area, 

counseling in favor of Project implementation.  The district court thus reached the 

right result and should be affirmed by this Court.  

IX. CONCLUSION. 
 

  Based on the above, and for the reasons set forth by the Forest Service and 

NMFS, the district court rightly rejected appellants' request for the extraordinary 

equitable remedy of a preliminary injunction.  In addition to failing to show a 

likelihood of success on the merits of its claims, appellants failed to demonstrate a 
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likelihood of irreparable harm from implementation of the Westside Fire Recovery 

Project or that the balance of harms favored a preliminary injunction.  Further, the 

public interest favors Westside Project implementation, not inaction in the Project 

area.  Because the district court reached the right result, even after giving 

appellants the benefit of the doubt on certain prongs of the injunctive relief test, 

this Court should affirm the denial of a preliminary injunction and allow Westside 

Project operations to continue unhindered.  

DATED this 27th day of June, 2016. 

 

/s/Julie A. Weis  

Julie A. Weis 

Sara Ghafouri 

HAGLUND KELLEY LLP  

 

Lawson E. Fite 

AMERICAN FOREST RESOURCE COUNCIL 

 

Attorneys for Defendant-Intervenor-

Appellees Siskiyou County et al.  
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STATEMENT OF RELATED CASES 

 

Defendant-intervenor-appellees Siskiyou County et al. state that they are not 

aware of any related cases as defined in Ninth Circuit Rule 28–2.6. 

 DATED this 27th day of June, 2016. 

/s/Julie A. Weis  

Julie A. Weis 

HAGLUND KELLEY LLP  

 

Attorneys for Defendant-Intervenor-

Appellees Siskiyou County et al.  
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