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UNITED STATES OF AMERICA, individually, and as trustee of the goods, 

credits and chattels of the federally recognized Indian nations and tribes situated 
in the State of New York, SALLY M.R. JEWELL, in his official capacity as 

Secretary of the U.S. Department of the Interior, MICHAEL L. CONNOR, in her 
official capacity as Deputy Secretary of the U.S. Department of the Interior and 

exercising her delegated authority as Assistant Secretary of the Interior for Indian 
Affairs, ELIZABETH J. KLEIN, in his official capacity as the Associate Deputy 

Secretary of the U.S. Department of the Interior and exercising his delegated 
authority as Assistant Secretary of the Interior for Indian Affairs,  

UNITED STATES DEPARTMENT OF THE INTERIOR, 

Defendants-Appellees, 

PHILIP H. HOGEN, in his capacity as Chairman of the National Indian Gaming 
Commission, NATIONAL INDIAN GAMING COMMISSION, MICHAEL B. 

MUKASEY, in his capacity as Attorney General of the United States,  

Defendants. 
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POINT I.   UCE HAS STANDING TO APPEAL ALL ISSUES RAISED 

The Defendants / Appellees (Hereafter, “Appellees”) argue in their response 

that the UCE “claimed that its standing was based on the harm to its members from 

the operation of a ‘massive illegal casino in their community.’” (P. 23 of Appellees 

Response).  While the UCE has always objected to the presence of an illegally 

operating casino in its midst, that is by no means the only alleged harm that the 

transfer of New York State land into federal trust will have on UCE members.  The 

original complaint listed some fifteen particularized harms that the “taking of the 

subject lands into trust for the Oneida Indian Nation of New York (Hereafter, 

“OINNY”)” would do to UCE members.  (A. 38 -41).  These harms – all of which 

become reality if and when land is taken into trust by the federal government for 

the benefit of the OINNY – continue to be real and not mere conjecture (Lujan v. 

Defenders of Wildlife, 504 U.S. 555 (1992)). 

Additionally, the Appellees argue that the “Secretary’s [ie: Secretary of the 

Interior] authority to acquire land into trust is not necessary for the Oneida Nation 

to continue gaming.” (Appellees’ Response Brief at p. 18).  Appellees argue this 

scenario renders UCE’s standing to be cut off.  This argument put forward by the 

Appellees is simply not true.  Under IGRA, the OINNY must have sovereign 
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jurisdiction and control over the land as a prerequisite to lawfully conduct gaming 

on it (25 USC Sec. 2710(d)(1)(A)).  The land upon which Turning Stone casino 

sits was acquired by OINNY in fee simple in the early 1990’s.  By letter dated June 

10, 2005, James Cason, then Associate Deputy Secretary of the Bureau of Indian 

Affairs, stated that the deeds the BIA received for recordation did not have the 

legal effect of designating these lands as restricted against alienation.  This letter is 

attached as Exhibit “C” to UCE’s original Complaint (A- 104-106).  The US 

Supreme Court rejected the OINNY’s claim that somehow reacquisition of 

aboriginal New York State “reservation” lands “rekindled embers of sovereignty 

that long ago grew cold (City of Sherrill, 544 US 197, 214).  This is the argument 

that was rejected in City of Sherrill and the subsequent precedent to which the 

United States asserts here in an attempt to defeat Appellants’ standing to appeal the 

NDNY judgment in this case.  Since the Appellee’s underlying assumptions are not 

true, it follows that UCE’s standing is still very much intact. 

The Appellees also continue to insist that these lands are part of an historic 

Oneida Reservation, granted to the Oneida tribe (Not the OINNY) by New York 

State by treaty (1788) and that this reservation was never [federally] disestablished. 

Only part of this assertion has any historic merit.  Virtually all Oneida Land 
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holdings were legally disestablished by New York State, despite this Court’s now 

vacated ruling in Oneida Indian Nation v. Sherrill, 337 F.3d 139. (A decision that 

has been vacated has no precedential authority whatsoever. See O’Connor v. 

Donaldson, 442 U.S. 563, 578 n. 12,  45 L.Ed 2d 396,  95 S.Ct. 2486 (1975) (“Of 

necessity our decision vacating the judgment of the Court of Appeals deprives that 

court’s opinion of precedential effect, leaving this court’s opinion and judgments 

as the sole law of the case.”) See also United States v. Clark,  617 F.2d 180, 184 

n.4 (9th Cir. 1980); Quinn v. Robinson,  783 F.2d 776, 779 n.20 (9th Cir. 1986).  

This  State “disestablishment” took place by bona fide land sales from the Oneida 

Tribe to New York State in a series of sales from 1795 to 1838, completely 

compliant with 25 USC 177 as that law was codified in 1793, which included the 

“surrounded by settlements” language thereby making federal “approval” of such 

sales non-essential. (See A-44-45).  Despite this actual history, this Court, relying 

on only selected snippets of history, decided in Oneida Indian Nation of NY v. 

Madison County, 605 F. 3d 149 and Oneida Indian Nation v. Madison County, 665 

F.3d 408 that the ‘Oneidas’ reservation was not disestablished, adhering to a prior 

divided decision and quoting Oneida Indian Nation v. City of Sherrill, 337 F.3d 

139, 167.  This result is in direct conflict with the Supreme Court’s decision in 
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Sherrill stating that OINNY cannot exercise sovereignty in whole or in part over 

the lands that may have constituted an aboriginal NY State reservation of some 

300,000 acres. Tribal jurisdiction over reservation land is essential for any legally 

cognizable reservation.  Indeed, to say that the OINNY has an extant reservation, 

but that OINNY is unable to exercise tribal jurisdiction over it, is to articulate an 

untenable, contradictory and muddled legal concept of what an “Indian 

reservation” is.  The Supreme Court’s findings with respect to “the area that once 

composed the [Oneidas’] historic reservation” bar any factual findings that a 

reservation exists today.  Sherrill, 544 U.S. at 202, 206-09. 

A decision by this Court vacating the Appellees’ action to take these lands 

into trust will redress Appellants’ injuries.  Since the OINNY does not hold these 

lands in restricted fee status nor will the land be held in trust by the United States 

for the OINNY, OINNY will not be able to lawfully conduct any gaming in 

Verona, NY (See Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. 

Patchak, 132 S.Ct. 2199, 2211 (U.S. 2012)). In a footnote, the Appellees claim that 

UCE has not challenged the Secretary’s determination that OINNY is “lawfully 

conducting Class III gaming at Turning Stone under IGRA.” (See Response Brief 

at p. 7, FN 4).  This is also not true.  A challenge to the Constitutionality of taking 
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land into trust is a challenge to “lawful gaming” by operation of law. From the 

inception of this court action, UCE based its standing on the unique harm done to 

its members by, inter alia, the taking of land into trust (A. 41).  To suggest at the 

appellate stage of the case that UCE lacks standing to appeal a case that was 

unquestionably valid for the UCE to bring in the first place underscores the extent 

to which the Appellees are desperate to avoid reaching an answer on the basic 

Constitutional abuse that this land taking so obviously represents. 

POINT II.   THE ROLE OF HISTORY 

The Appellees take the position throughout their Response Brief that the 

Appellants have “re-written” history (See Response Brief  Intro.).  Nothing could 

be further from the truth.  In fact, the Complaint and the Appellant Brief cite 

respected historians and have included as attachments entire law review articles 

that cite primary sources and that encouraged courts to consult the same. (See A-

185, et al.). Appellants have been pleading with Courts all along to take a long 

hard look at real history, not history as it has been distilled by interested litigants in 

prior cases. It has been the strategy of the Appellees, however, to rely on cherry 

picked case history as a substitute for a full historical overview of the questions 

presented.  Hence, the accusation that it is the Appellants who have been guilty of 
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“re-writing” history is particularly galling. The fact of the matter is that federal 

power over Indian Affairs has been swelling and expanding at the expense of 

States and Individuals since at least the Franklin D. Roosevelt Administration.  At 

some point, the Court must take the position that the federal government may not 

simply do whatever it wants to do – regardless of how much harm is done to the 

integrity of the sovereignty of the States and the rights of individuals. 

In addition to playing fast and loose with actual history, the Appellees have 

also played fast and loose with the documents already submitted by the Appellants.  

The Appellees’ Brief at P. 44 accuses the Appellants of “not sufficiently rais[ing]” 

a Tenth Amendment argument, which should prompt this court to not consider any 

such argument on appeal.  This is absurd.  The Appellees’ Brief references its 

overarching Tenth Amendment argument on P. 3 and framed the entire brief on the 

notion that the subject action in its entirety is a breach of that Amendment’s 

protections to States.   
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POINT III.    APPELLEES ARGUE THAT THE INDIAN COMMERCE 
CLAUSE IS SO ELASTIC IN ITS STRUCTURE THAT “COMMERCE” IS 

DEFINED AS ANYTHING THE EXECUTIVE BRANCH AGENCIES SAY IT 
MEANS. 

 
This is a very dangerous precedent to establish and warrants a full “slippery 

slope” analysis. The Appellees take the position that since comparatively recent 

court cases have re-defined “commerce” to mean “affairs” (Citing to Grand River 

Enters. Six Nations, Ltd. V. Pryor, 425 F.3d 158, 173 (2nd Cir. 2005) (quoting 

Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 192 (198)), “affairs” can 

therefore be construed even as unconstitutionally acquiring land outside of the 

scope of the Enclaves Clause process.  When this land acquisition, as applied here 

in New York, is done pursuant to 25 USC 465, in which the only limitation is that 

the land being acquired is “for the benefit of an Indian,” the Appellees would have 

the Court bless what the founders would have seen as unfathomable: Namely, that 

Indian Tribes and even individual Indians have achieved a “super-citizen” status – 

empowered by an activist federal government to have done for them what never 

could be done for any other US citizen under any circumstances.  And just in case 

one is worried about violating the concept of ‘equal protection under the law’ that 

the Fourteenth Amendment is supposed to guarantee, the feds simply chirp out, 
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“Morton v. Mancari, 417 U.S. 535 (1974).”  Voila! No need to be bothered with 

the Fourteenth Amendment! 

The Appellees have suggested that the Supreme Court has already 

“approved” of the validity of 25 USC 465.  The Appellees rely in their ROD (A-

555) on the Supreme Court’s statement that “Congress has provided a mechanism 

for the acquisition of lands for tribal communities that takes account of the 

interests of others with stakes in the area’s governance and well-being. [25 USC 

Se. 465] authorizes the Secretary of the Interior to acquire land in trust for Indians 

and provides that the land “shall be exempt from State and local taxation” in City 

of Sherrill v. Oneida Indian Nation, 544 U.S. 197, 220 (2005) as some form of pre-

determination that such an acquisition outside of Enclaves Clause process is proper 

and lawful.  However, what Appellees cite to is mere dicta and no court is bound 

by dicta from an appellate court decision. (See Parents Involved in Cmty. Sch. V. 

Seattle Sch. Dist. No. 1, 551 U.S. 701, 737,  127 S.Ct. 2738, 2762, 168 L.Ed 2d, 

508 (2007) (courts “are not bound to follow … dicta in a prior case in which the 

point now at issue was not fully debated.” Internal citation and quotation marks 

omitted); Alcoa, Inc. v. Bonneville Power Admin, 698 F.3d 774, 805 (9th Cir. 2012) 

(“A hypothetical that is unnecessary in any sense to the resolution of the case … 
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does not make precedential law.  Accordingly, it is not binding.”). The Supreme 

Court was merely pointing out what procedures may have been available for the 

OINNY for properly attempting to have some sovereignty over the land then in 

question.  The Supreme Court did not articulate any decision regarding whether or 

not 25 USC 465 was constitutionally permissible in this particular application. 

If the Court agrees with the Appellees herein, the only limit on the federal 

government … is the federal government – through the CFR.  Therefore, if a tribe 

were to be able to raise enough money to acquire virtually any land anywhere in 

the United States, ranging from an undeveloped cornfield in upstate New York to 

the most valuable privately held land in the nation, the only obstacle in its way 

from divesting the State of its taxing and regulatory power (thereby depriving that 

State’s citizens of the concept of one law being applicable to all) is what the 

federal government unilaterally determines to be “fair.”  The State need not 

consent; the citizens need not file suit to safeguard their interests.  To illustrate 

what is at stake: A business consortium can acquire land in the heart of 

Westchester County – land that may now deliver millions of dollars in tax revenue 

to the county, which in turn funds the activities of government for all county 

residents.  The consortium can then make a deal with a tribe in Long Island that is 
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struggling to fund its tribal activities.  That deal includes deeding the land that the 

consortium has acquired to the tribe in exchange for the tribe’s promise to lease 

back the land to the consortium at an agreed upon price.  The tribe then applies to 

have the land put into trust so that the tribe can fund its “governmental activities.”  

The Department of the Interior then conducts “scoping hearings” and conducts a 

“balanced” review of all interests, with the federal government agencies looking at 

history the same way they have looked at history in the matter at bar.  Regardless 

of what other entities think, the DOI has the final say as to what is “fair.”  Since 

the federal government says that there are no established Constitutional limits to 

this activity, the federal government assumes 100% control over the fate of that 

land.  The DOI then decides to take the land into trust, stripping the State and the 

County of any taxing authority and any zoning and regulatory authority.  The 

business continues on the land much as before, with the exception that there is no 

tax burden and no State regulatory burden in place.  The tribe gets it money from 

leasing to the consortium; the consortium makes all the money it can at the 

expense of all other county and regional businesses that are still burdened with tax 

obligations, zoning obligations, employment guidelines and laws, etc. etc.  This 

would all be legal and Constitutionally valid because the Second Circuit ruled that 
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the Indian Commerce clause allows for this and 25 USC 465 allows for this.  The 

only remedy would be for members of Congress to petition the DOI to alter the 

rules in the CFR.  This hypothetical may never happen in Westchester County to 

be sure, but the point is not only that the Appellees’ position would pave the way 

to make this hypothetical possible, but that this is what has happened in upstate 

New York, with the only exception to the hypothetical being that the OINNY 

acquired the empty cornfield without the need of a wealthy business consortium to 

help them. As Justice Thomas has said in Adoptive Couple v. Baby Girl, 133 S.Ct. 

2552, 2566-67 (US 2013), “[N]either the text nor the original understanding of the 

[Indian Commerce] Clause supports Congress’ claim to such ‘plenary’ power.” 

POINT IV.   THE APPELLEES CONSTRUE “EQUAL FOOTING” TO BE 
EQUAL IN CURRENT STATUS  AS OF RIGHT NOW 2016, NOT EQUAL IN 

STANDING AT THE TIME OF APPLICATION FOR STATEHOOD. 
 

All States that were admitted to the Union after the original thirteen had to 

be admitted from a status that was wholly different from the original thirteen.  In 

all cases, land that is now divided into States was federal territory before part of 

that territory applied for Statehood.  The enabling acts of all of those States 

addressed the question of jurisdiction over tribes. (See inter alia A- 197, 198).  In 

almost all cases, the enabling acts allowed the federal government to retain 
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jurisdiction over tribes within the States’ borders.  This represented a choice, not a 

mandate.  When those States chose to become States with the provision that the 

federal government would keep jurisdiction over tribal lands, that choice did not 

operate to reverse the position of the States that had created the federal government 

in the first place to render their control over Indian tribes and lands wholly within 

those States’ boundaries to be now under federal jurisdiction by simply asserting a 

phrase: “Equal footing doctrine.” (See page 47 of the Response brief). Appellees 

state that UCE “does not address this point.”  UCE submitted the example of 

Texas’ relationship with the federal government as an example of how States were 

in control of the nature of the relationship between tribes and States and the federal 

government.  Apparently, the Appellees did not construe that part of UCE’s brief 

to be relevant to the “equal footing doctrine,” which it most certainly is. (For 

additional commentary on how the “Enabling Acts” makes the western States 

equal in footing, yet unequal in status with the original thirteen States, please refer 

back to  previously raised material cited by UCE in its original complaint on the 

subject (A- 190-216)). 
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POINT V.  THE APPELLEES MISCONSTRUE THE  
APPLICATION OF THE SUPREMACY CLAUSE. 

 
The Supremacy Clause (US Constitution, Art. VI, cl. 2) states that “This 

Constitution, and the laws of the United States which shall be made in pursuance 

thereof; … shall be the supreme law of the land, … [the] laws of any State to the 

contrary notwithstanding.”  The Appellees assume that 25 USC 465 (as applied in 

the scenario at bar) is in pursuance of the Constitution, which the UCE maintains it 

is not.  Should courts agree that 25 USC 465 as applied in this case and 

controversy is in fact unconstitutional, the argument that the Supremacy Clause 

allows the federal government to totally disregard New York’s history with the 

tribes wholly within its ordinary jurisdiction becomes moot.  Even if the Court 

agrees with the Appellees that the application of 25 USC 465 is lawful in some 

respects (affecting land that was originally federal territory and therefore land that 

was always subject to federal jurisdiction), it does not logically follow that the 

Supremacy Clause can be read to nullify anything States have ever done with 

respect to Indian law should the federal government decide to exercise its self-

described (and always ‘latent and dormant’) “plenary power” over Indian “affairs” 

(not commerce).  The Appellees create a scenario in which no authority at all has 

any say to any degree at all if the federal government decides to “legislate” in areas 
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concerning Indian affairs. “Occupying the field” is one thing, occupying the field 

to the exclusion even of the Tenth Amendment and the Enclaves clause is quite 

another thing altogether.  (See Mescalero Apache Tribe v. Jones, 411 U.S. 145, 161 

(1973) (Congress’ powers over Indian affairs are subject to the Bill of Rights). 

This is a huge whole in the Constitution that the Appellees are asking this 

Court to open.  How far does this talismanic concept go?  Just say the magic 

words: “plenary power, Indian Commerce Clause, and Supremacy Clause” and 

Voila!  The federal government can do anything it wants to!  Does this mean that 

Indian tribes can establish the legal drinking age for member Indians to be 

seventeen, despite State law to the contrary?  Yes!  If Congress waives its wand 

and recites the magic words, “plenary power, Indian Commerce Clause, and 

Supremacy Clause.”  Voila!  Tribal members now can legally drink at seventeen!   

What about gun ownership?  If Congress is lobbied successfully, Congress could 

pass a law that makes it illegal for any State to impose any sort of license or 

permitting process for Indians if Indians want to obtain guns.  All that would be 

needed is the recitation of the magic words, “plenary power, Indian Commerce 

Clause (despite United States v. Lopez,  514 U.S. 549), and Supremacy Clause.”  

Voila! Indians can now obtain guns with no background checks and no permits 
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required thanks to Second Circuit rulings that agreed with Appellees that the magic 

words are all that is necessary to achieve the unbalanced outcome that strikes at the 

heart of our Constitutional Republic with one law being applied equally to all.  

How far would this magic power go?  Laws are one thing, what about 

Constitutional provisions?  Could Congress suspend Fourth Amendment 

protections in favor of tribal police forces being able to conduct warrantless 

searches and seizures to advance tribal interests on tribal lands?  Would US 

Citizens be powerless to oppose these seizures because of Congressional “plenary 

power” teamed up with an elastic Indian Commerce Clause and the recitation of 

the Supremacy Clause?  Is this federal power grab more important to advance than 

is guarding the protections so carefully outlined in the Constitution? If land 

acquisition is not free from being subordinated to these talismanic words, what 

confidence do we have that illegal searches and seizures might not be next? 

POINT VI.  THE APPELLEES MISCONSTRUE  
THE NATURE OF A FEDERAL ENCLAVE 

 
The Appellees have maintained throughout this litigation that since some 

morsel of State jurisdiction survives the ‘land into trust’ land acquisition, no 

federal enclave is created; therefore, the Enclaves Clause process need not be 

followed. (Appellees’ Br. at. P. 34).  Appellants have argued throughout this 
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litigation that since all meaningful State jurisdiction (power to tax, power to zone, 

power to apply environmental, occupational, employment law standards (inter 

alia), is jettisoned, the de-facto result is a federal enclave (Appellants’ Br. at p. 8-

18).  The Appellees herein want to adhere to a very technical definition of an 

“enclave,” while disregarding the actual result of what this “land into trust” process 

creates: a functioning federal enclave in which no meaningful State jurisdiction 

survives. (See CACGEC, 802 F.3d 267, 279-280, which determined that Tribal 

jurisdiction is mutually exclusive of State jurisdiction).  Either this Court was 

wrong in that case or the Appellees are wrong in their position in this case. 

CONCLUSION 

The judgment below should be reversed.  Summary judgment in favor of the 

Defendants below should be vacated.  A judgment should be entered in favor of 

Appellants herein in which the mechanism (25 USC 465) of putting sovereign New 

York State land into federal ‘trust’ for the OINNY represents a Constitutional 

over-reach of power, violates Tenth Amendment protections, and 

unconstitutionally expands the elasticity of the Indian Commerce Clause.  The 

judgment at bar should render the subject “land into trust” null and void. 
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DATED: February 12, 2016 

 

       /s/ David B. Vickers 
       David B. Vickers, Esq. 
       Attorney for Plaintiffs / Appellants 
       244 Salt Springs Street 
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