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IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF SOUTH DAKOTA 
 
 

    Case No. 5:13-cv-05020-JLV 
        
PLAINTIFFS' STATEMENTS OF 
UNCONTESTED FACTS RE: PARTIAL 
SUMMARY JUDGMENT AGAINST DSS 
FOR INADEQUATE TRAINING AND 
SUPERVISION 
 
 
 

I.   Information Regarding Defendants Valenti and Fleming, and Ms. Wieseler, and 
Ms. Beers 

 
1.    Defendant Lynne Valenti is the Secretary of the South Dakota Department of 

Social Services (“DSS”), the highest official within DSS, a position she has held 

since she replaced former Defendant Kim Malsam-Rysdon in February 2014.  

Ms. Valenti is an attorney.  She began working for DSS in January 2011 as 

Deputy Secretary. 

2.    The Secretary of DSS is a member of the Governor’s cabinet and is 

responsible for the overall operation of DSS. See Exhibit 185. 

3.    There are nine Divisions within DSS, one of which is the Division of Child 

Protection Services (“CPS”).   

4.    As the organizational chart for CPS (Exhibit 186) shows, Virgena Wieseler is 

the highest official within CPS, and Ms. Valenti directly supervises Ms. Wieseler. 

See Deposition of Lynne Valenti (“Valenti Dep.”) at 8.  Ms. Wieseler has been the 

Director of CPS since 1999. 

OGLALA SIOUX TRIBE, et al, 
 
                                                  Plaintiffs, 
 
vs. 
 
LISA FLEMING, et al, 
 
                                                  Defendants.                 
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5.    There are seven regions within CPS, and each is headed by a Regional 

Manager (“RM”).  Pennington County is located within Region 1.  At the time suit 

was filed, Defendant Luann Van Hunnik was the RM of Region 1.  Ms. Van 

Hunnik retired in April 2015 and was replaced by Defendant Lisa Fleming. See 

Deposition of Lisa Fleming (“Fleming Dep.”) at 3-5. 

6.    During Ms. Van Hunnik’s tenure as RM, directly below her in the chain of 

command were 7 Family Services Specialist Supervisors (“Supervisors”), and 

below them were 42 Family Services Specialists (“Specialists”). Deposition of 

Luann Van Hunnik (“Van Hunnik Dep.”) at 65-66. See Fleming Dep. at 49, 51 

(stating that there now are 43 Specialists and 8 Supervisors, and thus on 

average, each Supervisor has 5 to 6 Specialists under her/his command).   

7.    Ms. Valenti relies on Ms. Wieseler to oversee the day-to-day administration of 

CPS. Valenti Dep. at 9-10, 28.   

8.    As of July 19, 2016 when her deposition was taken, Ms. Valenti had never 

seen the CPS Procedures Manual, id. at 9-10, or read it. Id. at 107.  Nor had Ms. 

Valenti attended any CPS training, including training on the Indian Child Welfare 

Act (“ICWA”). Id. at 28.  In addition, Ms. Valenti was unaware that under South 

Dakota law, the State’s Attorney represents DSS in 48-hour hearings. Id. at 78-

79.  Ms. Valenti was also unaware that 70 percent of the custody cases handled 

by Region 1 are ICWA cases. Id. at 194.     

9.   Ms. Valenti must ensure that Ms. Wieseler is properly performing the duties of 

her position, and Ms. Wieseler must “ensure that her Regional Managers are 

appropriately performing the duties of their position.” Valenti Dep. at 36-37. 
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10.    Prior to becoming the CPS Director in 1999, Ms. Wieseler was the RM of 

Region 2 (when that position was called District Program Supervisor). See 

Deposition of Virgena Wieseler (“Wieseler Dep.”) at 4-5.  

11.     As indicated in the job description for Division Director of CPS (Exhibit 107), 

Ms. Wieseler must supervise the RMs throughout the state.  This duty means 

that she should “meet with, consult with, provide direction, provide guidance, 

evaluate performance [and oversee] everything regarding around their position 

and what their job duties are.” Wieseler Dep. at 12.  It is Ms. Wieseler’s duty to 

assure “that the RMs are doing their responsibilities.” Id. at 34. 

12.     Ms. Wieseler must “supervise and monitor each Regional Manager to make 

sure” the RM is monitoring compliance with CPS policy. Id. at 50.  

13.     If an RM wished to fire a Family Service Specialist Supervisor, the RM would 

need Ms. Wieseler’s approval. Id. at 43. 

14.     One of Ms. Wieseler’s responsibilities is to make sure “that the policy manual 

is current and effective and contains the right policies.” Id. at 37. 

15.     Ms. Wieseler does not “randomly look at Initial Family Assessments to see 

how staff are completing them” but instead counts on the RMs “to look at those 

kinds of things” and “[b]ring information forward” if they find noncompliance. Id. at 

41.  Nor does Ms. Wieseler randomly review ICWA affidavits. Id.  Ms. Wieseler 

“rel[ies] on [her] staff to do their reviews, to look at things, to bring information to 

me” rather than herself examine documents on any systematic basis. Id. at 42.  

16.    Cara Beers is the person responsible for creating and implementing the CPS 

Training Program, although Ms. Beers receives input and assistance from other 
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persons and is supervised by Ms. Wieseler. See Wieseler Dep. at 6-7; 

Deposition of Cara Beers (“Beers Dep.”) at 10 (“I would be the person in charge 

of training.”).  Ms. Beers has been in charge of the Training Program for the past 

five years. Beers Dep. at 6-7. 

17.    At the conclusion of a 48-hour hearing in which legal custody of the child is 

granted to CPS, the Specialist assigned to the case must conduct an 

investigation and write a report called the Initial Family Assessment (“IFA”).  The 

IFA seeks to determine both “present danger” and “impending danger,” as those 

terms are defined by CPS policy.  Present danger is immediate danger.  

Impending danger is danger that is likely to occur in the near future but might not 

be occurring at present.  If there is present danger, the child must not reside in 

the home, but if there is impending danger, it may be possible for the child to live 

in the home if the danger can be managed and the parent(s) agree to participate 

in a protective plan. See id. at 126-27.  If there is neither present nor impending 

danger, the child is to be returned to the family. See Exhibit 16.   

18.     Under CPS policy, staff have 45 days to complete the IFA if present danger 

does not exist and 30 days if it does exist. See Exhibit 16 at 001992. 

19.    In most instances in which DSS obtains custody of a child, DSS has been 

asked by law enforcement to take custody, although in some instances DSS 

initiates the request for custody. See Deposition of Supervisor S.W. (hereinafter 

“S.W. Dep.”) at 42.1 

                                            
1 In accordance with the Court’s Order Regarding Public Filings (Docket 254), the named Defendants and 
certain high-ranking state officials are identified by their proper names, while subordinates in the 
Pennington County office are identified by their initials.   
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20.    Defendant Lisa Fleming has worked for DSS for 27 years.  She considers 

herself to be very familiar with CPS policy and procedure. Fleming Dep. at 5, 8. 

II.  The State Standard and the ICWA Standard for Removing Indian Children 

21.     As of July 20, 2016, when Ms. Wieseler was deposed, DSS had yet to make a 

single change in policy or practice as a result of Judge Viken’s decision of March 

30, 2015. See Wieseler Dep. at 44. 

22.     Since at least January 1, 2010, the affidavits filed by DSS employees at 48-

hour hearings involving Indian children (“ICWA Affidavits”) stated that DSS is 

authorized to retain custody of the child if returning the child to the home “would 

likely result in serious emotional or physical damage to the child.”  (Hereinafter, 

the “state standard.”) See Exhibit 17; Valenti Dep. at 59; Beers Dep. at 78 

(agreeing “that’s the standard that DSS has been using for many years.”). 

23.      On March 30, 2015, this Court held that 48-hour hearings involving Indian 

children should be determined by the standard set forth in 25 U.S.C. § 1922 (the 

“ICWA standard”) rather than the state standard.  Ms. Wieseler, however, 

decided that CPS would continue using the state standard in 48-hour hearings 

despite the Court’s ruling. Wieseler Dep. at 128. 

24.      As of July 21, 2016 when Ms. Beers was deposed, the CPS training program 

continued to train CPS staff to use the state standard and not the ICWA standard 

in 48-hour hearings. Beers Dep. at 81-84. 

25.      DSS did not switch to the ICWA standard in the months following the Court’s 

decision of March 30, 2015 because, Ms. Valenti said, it is “not a final decision.” 
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Valenti Dep. at 67, 72.  However, nothing prevents DSS from switching to the 

ICWA standard if Ms. Valenti or Ms. Wieseler orders it.   

26.     Around May 2016, Region 1 replaced the state standard in their ICWA 

Affidavits with the language contained in § 1922.  Ms. Wieseler made the 

decision to switch. Wieseler Dep. at 134-35.  According to Ms. Valenti, DSS 

switched because the Bureau of Indian Affairs had issued new regulations with 

respect to ICWA cases, see Valenti Dep. at 62-63, but according to Ms. Fleming, 

the reason for the switch was that the judge handling ICWA cases in Region I 

ordered DSS to incorporate the § 1922 language in the documents they filed in 

Indian custody cases. Fleming Dep. at 53-54.       

27.     Ms. Wieseler had the authority to switch to the language in § 1922 in ICWA 

affidavits without obtaining Ms. Valenti’s consent. Valenti Dep. at 73-74.   

28.     At the time of her deposition, Ms. Valenti did not know which DSS employee 

had made the decision to begin using the § 1922 language in ICWA affidavits, 

and had not been consulted. Valenti Dep. at 61-62. 

29.      Under the state’s “serious emotional or physical harm” standard, DSS often 

sought continued custody based exclusively on emotional harm. Beers Dep. at 

84-86; S.W. Dep. at 68, 95; Deposition of Supervisor M.M. (hereinafter “M.M. 

Dep.”) at 68-69; Deposition of Supervisor D.H. (hereinafter “D.H. Dep.”) at 96.   

30.      CPS staff are trained that they may seek continued custody of Indian children 

based exclusively on evidence that they are likely to suffer emotional harm if 

returned to the home. Beers Dep. 86; M.M. Dep. at 70, 75; D.H. Dep. at 97.  
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31.      According to Ms. Van Hunnik, approximately 75 percent of the Indian children 

removed from their homes during her tenure were removed based exclusively on 

the likelihood of emotional harm, not physical harm. Van Hunnik Dep. at 87-88. 

32.      Although the state standard contains the word “emotional” and the ICWA 

standard does not, Defendants Valenti and Fleming believe that DSS is entitled 

to consider emotional harm in determining whether to seek continued custody of 

Indian children at 48-hour hearings. Valenti Dep. at 66; Fleming Dep. at 63.   

33.    Defendant Fleming believes that both the state standard and the ICWA 

standard allow DSS to consider whether returning the child to the home might 

cause emotional harm to the child. Id. at 65.   

III.  Inadequate Training: ICWA Afidavits 

34.    Exhibit 17 is the model ICWA Affidavit used by DSS since at least 2010 until 

approximately April 2016 in 48-hour hearings involving Indian children.  The 

ICWA Affidavit is filled out by the Specialist assigned to the case and is expected 

to be reviewed and approved prior to filing by that Specialist’s Supervisor. 

35.    Paragraph 13 of the model ICWA Affidavit (the “evidence of danger” 

paragraph) is the paragraph in which DSS must disclose to the parents and the 

court the grounds on which DSS believes that returning the child to the home 

would likely cause harm to the child. Valenti Dep. at 87; Fleming Dep. at 61, 173 

(agreeing that Paragraph 13 must contain “evidence that the incident that just 

occurred is likely to occur again.”); see also id. at 187 (testifying that Paragraph 

13 is where the Specialist must “clearly describe . . . why the child would likely 

continue to be in danger” if returned home.). 
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36.     During their depositions, staff admitted that the ICWA Affidavits prepared by 

three different Specialists—Exhibits 26, 56 (third document in the exhibit), and 

104—failed to provide adequate notice of the grounds on which DSS was 

seeking continued custody.   These affidavits discuss what led to the removal of 

the children from the home but do not explain why returning the children would 

place them in danger.  These affidavits thus fail to provide sufficient information 

to justify retaining custody of these children. See Valenti Dep. at 91; Wieseler 

Dep at 160-61, 173; Fleming Dep. at 181-83, 201-02, 230; Van Hunnik Dep. at 

380-82, 403; D.H. Dep. at 111-16; S.W. Dep. at 76-80; M.M. Dep. at 86-88.     

37.      The three Supervisors who were required to review those ICWA Affidavits 

failed to notice and/or correct the defects in the “evidence of danger” paragraph. 

See Fleming Dep. at 179-80. 

38.    DSS should not have sought to retain custody of the children in those three 

cases unless the ICWA Affidavits were amended to contain evidence of present 

danger. See Fleming Dep. at 189. 

39.     As Ms. Beers acknowledged, the reason why staff often failed to properly fill 

out Paragraph 13 “probably is a training issue.” Beers Dep. at 30; see also D.H. 

Dep. at 115-16 (agreeing that these shortcomings reflect inadequate training).   

40.     Ms. Beers conceded that CPS failed to adequately train staff how to fill out 

Paragraph 13. Beers Dep. at 173-74 (admitting that although staff were trained to 

describe the incident that led to the removal, “we didn’t take it to the next step” 

and trained them to also describe why continued custody was necessary); see 
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also id. at 176 (admitting that CPS may not have told staff to include in ICWA 

Affidavits “the reasons we feel the child needs to continue” in DSS custody). 

41.     The CPS Training Program also failed to train staff how to properly fill out 

Paragraph 14 of the model ICWA Affidavit (Exhibit 107).  Paragraph 14 is the 

paragraph in which staff must describe the efforts CPS has undertaken to reunite 

and rehabilitate the family. See Fleming Dep. at 187.  Frequently, rather than 

describe past efforts, Specialists described the efforts they planned to make in 

the future, and their Supervisors failed to correct these errors. See Fleming Dep. 

at 199 (admitting that “virtually every” Specialist was filling out Paragraph 14 

incorrectly); M.M. Dep. at 99, 103; D.H. Dep. at 118, 121-22; see also Fleming 

Dep. at 200 (stating that after Plaintiffs raised this issue during a deposition 

attended by Ms. Fleming, she examined a number of ICWA Affidavits and 

discovered that Paragraph 14 was filled out incorrectly in the “majority” of them). 

42.     As was true for Paragraph 13, the widespread noncompliance in filling out 

Paragraph 14 indicates a deficiency in training. See Wieseler Dep. at 113 

(agreeing that these noncompliant affidavits suggested deficiencies in “[t]raining, 

practice, guidance, [and] direction.”); see also Fleming Dep. at 200 (stating that 

inadequate training must be the cause of these widespread errors because her 

staff would not have made all those errors “on purpose.”). 

43.       Ms. Van Hunnik should have noticed that her staff were filling out Paragraph 

14 incorrectly and put a stop to it. See Wieseler Dep. at 113-14.  

44.     Ms. Wieseler was informed in early spring 2016 by Ms. Fleming that many 

staff were improperly filling out Paragraphs 13 and 14.  Ms. Wieseler instructed 
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Ms. Fleming to send an email to all RMs about this.  Ms. Fleming’s email is 

Exhibit 190. See Wieseler Dep. at 112-13. 

45.     Ms. Wieseler, however, did not instruct Ms. Beers to change how staff were 

being trained to fill out Paragraphs 13 and 14. Wieseler Dep. at 120. 

46.     To date, Defendants have introduced no evidence indicating that the CPS has 

changed the way it is training staff to fill out Paragraphs 13 and 14.  

47.     Ms. Wieseler issued a Policy Memorandum in 2005 (Exhibit 194) instructing 

CPS staff how to provide the information required by Paragraphs 13 and 14.  Ms. 

Wieseler admits that had she monitored compliance with her Memorandum, the 

problems that continued to occur with providing that information might have been 

prevented. Wieseler Dep. at 122-24, 127.  To monitor compliance, Ms. Wieseler 

could have “ask[ed] the Regional Managers to look at ICWA affidavits,” made 

“some random pulls” and examined ICWA affidavits herself, or assigned 

someone else to do that and report the results to her. Wieseler Dep. at 123-24. 

48.    CPS has done nothing on the state level to retrain staff on how to properly fill 

out Paragraphs 13 and 14.  In fact, Ms. Fleming has discovered that some of her 

own staff still fail to properly fill out those paragraphs. See Fleming Dep. at 19-

20, 90; see also Exhibit 197 (emails from Ms. Fleming to her staff in August 2016 

pointing out new mistakes in completing those paragraphs). 

IV.  INADEQUATE TRAINING ON ICWA’S REQUIREMENTS 

49.      CPS uses two methods to train new staff: approximately 200 hours of 

classroom instruction in the state office in Pierre, and several weeks of on-site 

training at the employee’s Regional Office. Fleming Dep. at 9-11. 
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50.     One of Ms. Wieseler’s responsibilities as Director of CPS is “to make sure that 

CPS employees are properly trained.” Wieseler Dep. at 37-38.  

51.      The purpose of training is to “make sure staff are doing what they’re supposed 

to be doing.” Beers Dep. at 15. 

52.     Cara Beers is the person responsible for creating the training program for 

CPS. Wieseler Dep. at 6-7.  Ms. Beers is under Ms. Wieseler’s command, and 

Ms. Wieseler has the authority to replace Ms. Beers. Id. at 106-07. 

53.      The CPS Policy and Procedure Manual contains more than 1,000 pages. 

Wieseler Dep. at 11.  A policy cannot be added or removed from the Manual 

without the approval of Ms. Wieseler. Id. at 10-11.  

54.      CPS has a duty to train staff about ICWA and how it applies to CPS custody 

cases involving Indian children. See Wieseler Dep. at 110.  

55.      Ms. Beers, as of the date of her deposition (July 21, 2016), had not studied 

ICWA and did not know why it was passed. Beers Dep. at 66-67.  

56.       CPS staff in Region 1 were trained to believe that ICWA does not apply at the 

48-hour hearing. See S.W. Dep. at 43; see also Exhibit 69.  

57.     Secretary Valenti, as of the date of her deposition, had done nothing to ensure 

that CPS trains staff about the rights that this Court held Indian families have in 

48-hour hearings. Valenti Dep. at 75. 

58.     As of the date of her deposition, Ms. Beers had done nothing to incorporate 

Judge Viken’s decision of March 30, 2015, into the state Training Program, even 

to notify the trainees what the ruling said. Beers Dep. at 96. 
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59.    Defendants have introduced no evidence to indicate that CPS is training its 

staff about what is contained in Judge Viken’s decision of March 30, 2015.  

60.     The CPS policy and procedure manual contains hundreds of pages of 

instructions and directions to guide staff in how to assess danger, what to do 

when a child is in danger, how and when to take a child into custody, and how to 

care for the child while in custody.  

61.      To assist staff in understanding how to assess danger and what to do when 

danger is present, the CPS’s Training Program has created nearly twenty 

“Exercises” and “Scenarios,” some that occupy hours of classroom time. 

62.     The CPS Training Program does not include even one “Exercise” or “Scenario” 

designed to train staff that they must return children as soon as it is safe to do so. 

See Beers Dep. at 115 (“So do we have any scenarios for [training staff on how 

quickly they must return a child]? No.”); see also Defendants’ Response to 

Request for Production No. 31 (Exhibit 95 at 2): “As far as Exercises and 

Scenarios, there are none that would explain, describe, or discuss what to do 

when danger no longer exists and the child can go home.” 

63.     Similarly, nothing in the CPS policy and procedure manual expressly requires 

that staff return children as soon as it is safe to do so. 

64.      For many years until fairly recently, it was the practice of CPS, once a court 

granted DSS’s motion for legal custody, not to return the child to the home until 

CPS completed the IFA some 30 to 45 days later.  CPS “did feel that we needed 

to do a really — complete the full assessment before we can make that 
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determination.” Beers Dep. at 127-28.  However, that practice “evolved” to the 

point where, now, children may be returned prior to the completion of the IFA. Id.   

65.     Yet it remains true today that there is no written CPS policy authorizing staff to 

return children prior to the completion of the IFA. See id. at 127. 

66.     Ms. Van Hunnik testified that training subordinates was not a responsibility of 

hers.  Van Hunnik Dep. at 12-13; see also id. at 389 (“I am not a trainer for my 

staff for the IFA and stuff.”) 

V.  INADEQUATE TRAINING: FAILURE TO ENACT NINE ESSENTIAL POLICIES   

67.      Defendants are aware that “under both South Dakota and federal law, 

children in DSS custody must be returned [home] as soon as it’s safe to do so.” 

Valenti Dep. at 146; see also Wieseler Dep. at 45; Fleming Dep. at 46 (agreeing 

that DSS must return children “as soon as possible.”).  

68.     Director Wieseler explained why it is beneficial to have policies in writing.  

First, a written policy creates certainty (unlike an unwritten “best practice”).  

Second, a written policy creates a uniform state standard.  Third, written policies 

facilitate training because new staff know exactly what they must do.  Fourth, 

written policies assist supervisors monitor compliance because the activities of 

their subordinates can be measured against a fixed standard.  Finally, placing a 

policy in writing demonstrates that CPS cares about the policy and considers 

compliance important. Wieseler Dep. at 187-88.  

(a)  Failure to Train Staff to Conduct Assessment Interviews Within 48 Hours   

69.     When a court grants CPS’s motion for continued placement of a child at the 

48-hour hearing, the first task a Specialist must perform is conduct Assessment 
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Interviews with the children and the parents to determine what occurred and 

whether the child would be in danger if returned home. See Wieseler Dep. at 

194.  However, no written policy imposes a time limit, and thus a Specialist who 

waits 10, 15, or even 25 days to conduct the first interview is not violating policy. 

See Wieseler Dep. at 191 (stating that she is not aware of any deadline on 

Assessment Interviews in CPS policy); Van Hunnik Dep. at 269; Fleming Dep. at 

92, 113 (admitting that there is no deadline set by CPS policy). 

70.    “Best practice” is to complete the Assessment Interviews within 48 hours. See 

Fleming Dep. at 115; S.W. Dep. at 225.  However, it is not unusual for Specialists 

to take 6-7 days. See S.W. Dep. at 225;  

71.    In case A16-8, the Specialist waited 12 or 13 days before conducting the first 

Assessment Interview, and no explanation is documented to explain the delay. 

72.     A written policy that sets a time limit along with allowable exceptions to that 

limit could have all the advantages listed in paragraph 68 above. 

73.     The advantages to such a policy outweigh the disadvantages. See Van Hunnik 

Dep. at 272-73; Fleming Dep. at 114-15 (stating that creating a deadline “would 

assist staff in making the IFA be more timely and complete sooner.”); S.W. Dep. 

at 226 (stating that it would be a “great idea” to create an early deadline on 

completing the Assessment Interviews); M.M. Dep. at 52. 

74.     Placing a deadline on conducting the Assessment Interviews could result in 

returning children to their homes sooner than without such a deadline.  

75.      Defendants agree that this policy should be enacted by CPS, and it is already 

consistent with best practice. 
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(b)  Failure to Train Specialists to Make Periodic Assessments of Danger During 
the IFA Investigation and To Document Their Conclusions 
 

76.       Specialists are expected during the IFA process to periodically consider 

whether a child can safely be returned home, but no policy expressly requires 

that this be done at particular intervals. See Van Hunnik Dep. at 103, 263; 

Fleming Dep. at 107; D.H. Dep. at 65; Deposition of Supervisor C.B. ("C.B. 

Dep.") at 29. 

77.     The Specialist is required to make an initial documented assessment of 

danger in his/her ICWA Affidavit, but after that is not required to document an 

assessment of danger until the IFA is completed some 30 to 45 days later. See 

Fleming Dep. at 123-24.  A written policy requiring the Specialist to assess 

danger at specific intervals during the IFA process, such as every seven days, 

and to document the results could have all the benefits listed in paragraph 68 

above. See Van Hunnik Dep. at 268; M.M. Dep. at 47-49.  

78.     Enacting such a policy would help insure that the Specialist stays current on 

the case and considers at specific intervals whether changed circumstances 

allow the child to return home.  Such a policy could result in one or more children 

returning home sooner than without such a policy. See Wieseler Dep. at 190 

(admitting that she “could see advantages” to such a policy). 

79.     The only disadvantage to this policy mentioned by Ms. Wieseler is that the 

Specialist may need more information before he/she can reach a conclusion 

about danger. Wieseler Dep. at 189.  But the written policy can anticipate that 

situation and list the circumstances in which it is acceptable for the Specialist to 

state that further investigation is needed before a conclusion can be made.  
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80.     Defendants agree that this policy should be enacted by CPS, and is already 

consistent with best practice. 

(c)  Failure to Train Specialists and their Supervisors to Discuss Each Custody 
Case at Specific Intervals and To Document Their Conclusions 
 

81.     Defendants expect the Specialist and Supervisor assigned to a case to 

discuss at intervals during the IFA process whether it is safe to return the child to 

the home, but there is no written requirement in CPS policy that they do so. See 

Fleming Dep. at 119; M.M. Dep. at 54.  Even if the Specialist believes after 

completing the Assessment Interviews the child can go home, it would not violate 

CPS policy for the Specialist to wait until the end of the IFA investigation to 

discuss reunification with the Supervisor. Beers Dep. at 121; Van Hunnik Dep. at 

275; S.W. Dep. at 54, 61; D.H. Dep. at 77; C.B. Dep. at 32; M.M. Dep. at 54. 

82.     During her tenure, Ms. Van Hunnik did not issue any written or oral instruction 

requiring Specialists and Supervisors to consult at periodic intervals whether the 

child could go home. Van Hunnik Dep. at 275-76. 

83.     A written policy requiring the Specialist and Supervisor to discuss at intervals 

during the IFA process, such as every seven days, whether the child can go 

home and document the results could have all of the advantages listed in 

paragraph 68 above. 

84.      There is no downside to requiring the Specialist and Supervisor to discuss at 

periodic intervals whether the danger has ended. Wieseler Dep. at 198; Van 

Hunnik Dep. at 277, 279; M.M. Dep. at 54; D.H. Dep. at 78, 82. 

85.     A written policy requiring the Specialist and Supervisor to discuss at set 

intervals during the IFA process whether it is safe to return the child to the home 
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could result in returning some children to the home sooner than would occur 

without such a policy.  

86.      Defendants agree that this policy should be enacted by CPS, and it is already 

consistent with best practice. 

(d)  Failure to Create a Deadline For Reviewing Drafts IFAs and Training 
Supervisors to Obey that Deadline 
 

87.       The Specialist assigned a custody case must investigate that case and 

prepare a draft IFA that recommends either reunification of the child with the 

parents or retention of the child by DSS.  Each draft IFA is submitted for review 

to the Specialist’s Supervisor, who edits and returns it to the Specialist for 

completion. 

88.      When the Specialist submits a draft IFA to the Supervisor, best practice is for 

the Supervisor to return corrections within two or three days. See Beers Dep. at 

146 (“two to three days. . . . [is] best practice.”); see also Fleming Dep. at 102 

(stating that best practice is two days and that each extra day risks keeping 

children in placement longer than necessary).  

89.     Written CPS policy does not expressly require the Supervisor to return a 

corrected IFA to the Specialist within any set time.  Thus, it would not violate 

CPS policy for the Supervisor to wait 5, 10, or 20 days before returning the draft 

(as long as the number of days to finalize the IFA has not been exceeded).  Van 

Hunnik Dep. at 109-10, 279, 282; Fleming Dep. at 125; D.H. Dep. at 82; S.W. 

Dep. at 56-57; Wieseler Dep. at 168 (“I don’t believe there is [any deadline].”).  

90.    The IFA (Exhibit 29) in case A13-49 shows on page 7 that the Supervisor took 

seven days to return the draft IFA to the Specialist and no explanation for that 
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delay is documented. Valenti Dep. at 110; Wieseler Dep. at 169.  Had the 

Supervisor completed her review within one day, the children might have been 

returned home six days sooner.  See Valenti Dep. at 110; Fleming Dep. at 218. 

91.     Similarly, in case A14-145, Defendant Fleming took seven days before 

returning a draft IFA and no explanation for that delay is documented.  Had Ms. 

Fleming returned the draft in one day, the child might have been returned six 

days sooner. See Van Hunnik Dep. at 158-59, 212; Weiseler Dep. at 169. 

92.      Given the lack of a mandatory deadline, these delays did not violate policy. 

93.     Neither Ms. Van Hunnik nor Ms. Fleming established a written policy requiring 

Supervisors to return a draft IFA to the Specialist who submitted it within any set 

time. Van Hunnik Dep. at 109, 279, 282; Fleming Dep. at 125; S.W. Dep. at 56.  

94.      A written policy requiring the Supervisor to return the draft to the Specialist 

within three days unless more time is needed due to factors listed in the policy 

could have all of the advantages set forth in paragraph 68 above.  

95.     A written policy requiring the Supervisor to return the draft to the Specialist 

within three days unless the Supervisor documents an exception allowed by the 

policy could result in returning some children sooner. See Van Hunnik Dep. at 

280-81 (agreeing that such a policy “would be a reminder to the supervisor” of 

the need “to prioritize” the return of draft IFAs); Wieseler Dep. at 200 (stating that 

she did not see any disadvantages to such a policy); M.M. Dep. at 59 (stating 

that there are no disadvantages to such a policy, where such a policy would have 

the advantage of “higher accountability” for staff); Fleming Dep. at 125. 
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96.     Such a policy has no disadvantages, provided that the policy sets forth factors 

that would allow exceptions. See Wieseler Dep. at 200; Van Hunnik Dep. at 280; 

S.W. Dep. at 57; M.M. Dep. at 59; D.H. Dep. at 82. 

97.     In order for the RM to adequately monitor the length of time it takes for 

Supervisors to return draft IFAs, the date the Specialist submitted the draft to the 

Supervisor and the date the Supervisor returned it must be documented by staff. 

98.     There is no written CPS policy that requires that those dates be documented, 

and staff often do not document one or both of these dates. See Exhibit 168a; 

Van Hunnik Dep. at 111; M.M. Dep. at 55; D.H. Dep. at 90.  The reason so many 

staff failed to log the dates that draft IFAs were submitted or returned is because 

CPS does not require “that the date be logged on when the Specialist submits 

the draft and when the Supervisor returns it.” Beers Dep. at 58. 

99.     Ms. Van Hunnik did not issue any written requirement that those dates be 

documented. Van Hunnik Dep. at 111; M.M. Dep. at 55; D.H. Dep. at 90.  Neither 

has Ms. Fleming issued any deadline. Fleming Dep. at 149.   

100. Defendants agree that they should enact a written policy requiring the 

Supervisor to return the draft IFA within three days unless the Supervisor 

documents that more time is needed due to factors listed in the policy. 

(e)  Failure to Require Specialists, When Submitting the Draft IFA, to Alert 
Supervisors that the Child Can Return Home 
 

101. Defendants expect each Specialist, whenever he/she submits a draft IFA 

to the Supervisor that recommends closing the case, will notify the Supervisor of 

that fact at the time the draft is submitted. See Wieseler Dep. at 201 (stating that 

she “would hope that they would have that conversation.”) 
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102. Written CPS policy, however, does not expressly require the Specialist to 

provide that information to the Supervisor. Van Hunnik Dep. at 300; Fleming Dep. 

at 140; S.W. Dep. at 54; M.M. Dep. at 57-58; D.H. Dep. at 84.  

103. Neither Ms. Van Hunnik nor Ms. Fleming issued a written policy requiring 

the Specialist to notify the Supervisor at the time the IFA is submitted that the 

draft recommends closing the file. Van Hunnik Dep. at 300; Fleming Dep. at 140; 

S.W. Dep. at 54; M.M. Dep. at 56-57; D.H. Dep. at 84. 

104. A written policy requiring the Specialist to provide that notice could have 

all of the advantages set forth in paragraph 68 above.  

105. A written policy requiring the Specialist to provide that notice could result 

in returning some children to the home sooner than without such a policy. 

106. Such a policy has no disadvantages. See Wieseler Dep. at 201-02 

(agreeing that she knows of no reason not to have such a policy); Fleming Dep. 

at 140 (same).      

107. Defendants agree that a written policy requiring the Specialist to notify the 

Supervisor when the IFA is submitted that the draft recommends reunification 

should be enacted by CPS, and is already best practice. Van Hunnik Dep. at 

301-02; Fleming Dep. at 140; M.M. Dep. at 60; D.H. Dep. at 83-84. 

(f)  Failure to Require Specialists to Inform the RM When a Supervisor is Taking 
Too Long to Return a Draft IFA 
 

108. Written CPS policy does not expressly require the Specialist to notify the 

RM when a Supervisor takes longer than three days to return the draft IFA. See 

Wieseler Dep. at 202; Van Hunnik Dep. at 302; Fleming Dep. at 140; D.H. Dep. 

at 84-85; M.M. Dep. at 59; C.M. Dep. at 65. 
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109. Neither Ms. Van Hunnik nor Ms. Fleming issued a written policy requiring 

that they be notified if a Supervisor was taking more than three days (or any 

other length of time) to return a draft IFA. Van Hunnik Dep. at 302; Fleming Dep. 

at 140; D.H. Dep. at 84-85; M.M. Dep. at 59; C.M. Dep. at 65. 

110. Written CPS policy does not require a Specialist to notify the RM even if 

the Supervisor has not returned the draft IFA within seven days. 

111. A written policy requiring the Specialist to provide that notice could have 

all of the advantages set forth in paragraph 68 above. 

112.  Defendant Fleming offered an alternative.  Rather than require the 

Specialist to inform the RM about the delay, a system can be created that would 

notify the RM electronically whenever a draft IFA has not been returned.  Ms. 

Fleming believes that creating an electronic alert system “might be an easy thing 

to do.” Fleming Dep. at 142.  She recommends that the RM be alerted after 24 

hours. Id. at 143. 

113. A written policy requiring the Specialist to notify the RM when the 

Supervisor has taken longer than three days to return a draft IFA (or adopting 

Ms. Fleming’s option) could result in returning some children to the home sooner 

than would occur without such a policy. 

114. In Seventh Judicial Circuit case A13-49, the Supervisor waited seven days 

to return the draft IFA and then waited four days to sign the completed IFA after 

the Specialist signed it.  Had the Supervisor completed each task in one day, the 

Indian child in that case could have been home more than a week earlier. Van 

Hunnik Dep. at 232-33. 
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115. Such a policy has no disadvantages. See Wieseler Dep. at 202-03 

(agreeing that she knows of no reason not to have such a policy).   

116. Defendants agree that this policy should be enacted, and is already 

consistent with best practice.  Van Hunnik Dep. at 303; Fleming Dep. at 143; 

M.M. Dep. at 60; D.H. Dep. at 86-87. 

(g)  Failure to Promptly End the Placement After the Reason For Placement Has 
Ended  
     

117. As explained above, the Specialist is expected to set forth in Paragraph 13 

of the “model” ICWA Affidavit (Exhibit 17) the reason why CPS is seeking 

continued placement of the child in DSS custody.  CPS trains its staff, however, 

that if that reason ends while the child is still in custody and the Specialist now 

has a different reason to retain custody, CPS is free to retain custody even 

though the parents received no notice of this reason at the 48-hour hearing, 

would not have known to present evidence regarding that undisclosed reason, 

and the court did not grant custody at the 48-hour hearing based on that reason.  

118. During her deposition, Trainer Cara Beers was shown two custody files, 

one from 2014 (A14-1044) and the other from 2015 (A15-111), in which the only 

reason stated in the ICWA Affidavits for seeking continued placement was the 

fact that the parents were unavailable to care for their children due to 

hospitalization or incarceration. See Exhibit 113 ¶ 11 and Exhibit 118 ¶ 12, 

respectively. See Fleming Dep. at 249-50 (agreeing that these two Affidavits list 

only one reason for placement: the unavailability of a caretaker).   

119. In both cases, the reason for placement ended within 72 hours when the 

mothers were released from jail.  Both mothers contacted DSS immediately upon 
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their release and asked to have their children returned to their custody.  See 

Exhibit 114 pp. 2-4 and Exhibit 121 pp. 2-3, respectively.  In both instances, staff 

refused, and the children were not returned for more than a month.  

120. Thus, in both cases, the reason listed in the ICWA Affidavits for placement 

ended within 72 hours but the placement did not end for another 4 to 5 weeks. 

See Fleming Dep. at 251-52, 273-74 (admitting that in both cases, the reason 

given for placement ended within 72 hours).  

121. Ms. Beers testified that refusing to return children based on grounds not 

set forth in the ICWA Affidavit is permitted under CPS policy.  Specialists are 

permitted, she said, to have alternative grounds for seeking custody and need 

not disclose all of them in the Affidavit. See Beers Dep. at 187 (admitting that it is 

“not uncommon to have alternative grounds [for seeking continued placement] 

that aren’t set out in the ICWA affidavit.”)  Ms. Beers further testified that in cases 

where, as in A14-1044 and A15-111, Specialists change their reason for 

retaining custody, CPS has no duty (1) to immediately provide the new reason to 

the parents, (2) to immediately seek approval from the court to retain custody 

based on the new reason, or (3) to immediately document what is the new 

reason. Beers Dep. at 180-83, 189-197; see also S.W. Dep. at 227 (admitting 

that there is no duty under CPS policy to document the new reason).   

122. As Ms. Beers explained, when the reason given in the ICWA Affidavit for 

custody of the child disappears but staff have concerns that returning the child to 

the home would place the child in danger, DSS policy authorizes staff to retain 

custody and “proceed with the IFA and determine whether or not that child” can 
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safely be returned home. Beers Dep. at 180; see also id. at 182 (stating that in 

the situation just described, staff should “proceed as this case [A15-111] did, in 

which we completed the IFA” before returning the child.). 

123. There is no documentation in either A14-1044 or A15-111 specifically 

identifying the reason(s) why CPS did not return custody to the mothers when 

they were released from jail. See Fleming Dep. at 276-78 (admitting that she did 

not see any reason given in the file in A14-1004 for not returning the children 

when the mother was released from jail). 

124. There is no documentation in either DSS file A14-1044 or A15-111 

showing that the parents were ever notified of the new reason for placement. 

125. During her deposition, the Supervisor who handled A15-111, S.W., agreed 

that in retrospect the child in that case was held 40 days too long. S.W. Dep. at 

233.  Defendants disagree with S.W., however, and believe that the child was 

retained consistent with CPS policy. See Beers Dep. at 189.  According to Ms. 

Beers, it is acceptable for CPS staff to retain custody after the reason given at 

the 48-hour hearing for placement has ended based on “evidence of present 

danger that’s not documented.” Beers Dep. at 197.  

 (h)  Failure to Promptly Return Children After the Case Has Been Closed 

126. As discussed earlier, the Specialist prepares a draft IFA and submits it to 

the Supervisor for edits.  After the Supervisor returns the draft, the Specialist 

completes a final IFA for signing and returns it to the Supervisor.  Written CPS 

policy does not expressly require the Supervisor to sign the final IFA within a 
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certain length of time after receiving it from the Specialist. Van Hunnik Dep. at 

303-04; Fleming Dep. at 144; D.H. Dep. at 87. 

127. In A13-49, the Specialist and Supervisor agreed the child could go home 

but the Supervisor (for reasons not explained in the file) waited four or five days 

to sign the final IFA after the Specialist had signed it. 

128. Neither Ms. Van Hunnik nor Ms. Fleming issued a written policy requiring 

that Supervisors sign the final IFA promptly or document a reason why that could 

not occur. Van Hunnik Dep. at 303-04; Fleming Dep. at 144; D.H. Dep. at 87. 

129. A written policy requiring the Supervisor to sign the final IFA within 24 

hours after receiving it unless more time is needed due to factors listed in the 

policy, and to then document those reasons, could have all of the advantages set 

forth in paragraph 68 above.  

130. A written policy requiring the Supervisor to sign the final IFA within 24 

hours unless more time is needed due to factors listed in the policy, and to 

document those reasons, could result in returning some children to the home 

sooner than would occur without such a policy. See Van Hunnik Dep. at 303-04; 

Fleming Dep. at 144; D.H. Dep. at 87-88; M.M. Dep. at 60. 

131. Such a policy has no disadvantages. See Wieseler Dep. at 203; Van 

Hunnik Dep. at 307. 

132. Defendants agree that this policy should be enacted by CPS, and is 

already consistent with best practice. Van Hunnik Dep. at 304; Fleming Dep. at 

144; M.M. Dep. at 60; D.H. Dep. at 87-88. 
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133. The children involved in the following cases probably should have been 

returned home sooner than they were: A11-645 (Van Hunnik Dep. at 196-97); 

A13-49 (id. at 233, 395-96; Wieseler Dep. at 163-66; Fleming Dep. at 216 ("these 

children should have gone back with their parents at the 48-hour hearing"); A13-

145 (see Van Hunnik Dep. at 167); A15-111 (see S.W. Dep. at 233). 

134. CPS emphasizes during training that staff must document all significant 

events in custody cases. See Van Hunnik Dep. at 120; see also id. at 121 

(stating that staff in Region 1 are told to make sure “they are documenting 

everything.”) 

VI.  DEFENDANTS HAVE INADEQUATELY SUPERVISED THEIR STAFF 

135. The job description for Division Director of CPS (Exhibit 107) states that 

the Director “[s]upervises . . . Regional Managers” and “[o]versees the 

implementation of all CPS program areas.”  As Division Director Wieseler 

acknowledged, this means that she must “meet with, consult with, provide 

direction, provide guidance, evaluate performance [and oversee] everything 

regarding around their position and what their job duties are.” Wieseler Dep. at 

12.  It is Ms. Wieseler’s duty to assure “that the RMs are doing their 

responsibilities.” Id. at 34.  Ms. Wieseler, Ms. Valenti testified, must “ensure that 

her Regional Managers are appropriately performing the duties of their position.” 

Valenti Dep. at 36-37. 

136. The job description for the position of Regional Manager (Exhibit 107) 

states that an RM must “[e]nsure compliance with all CPS policies and 
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procedures” and “[m]onitor program delivery for quality and uniformity of 

application of policies and procedures.”   

137. Thus, as Ms. Valenti stated, each RM must “ensure staff are complying 

with CPS policies and procedures.” Valenti Dep. at 12.  In order to do so, RMs 

must create a monitoring system to assess quality and uniformity that is 

sufficiently comprehensive to “identify trends” regarding noncompliance. Id. at 48.  

When RMs conduct their monitoring, they should be “looking for compliance 

issues and if they see issues, . . . they would address [them].” Id. at 57.  

138.  As Ms. Wieseler agreed, each RM “must select a monitoring system that 

is effective for whatever it is they’re monitoring.” Wieseler Dep. at 51.  The 

monitoring system, Ms. Beers acknowledged, “has to be sufficiently reliable and 

effective so that if someone is still doing it wrong, the Regional Manager will find 

out about it.” Beers Dep. at 35-36.  This will often require RMs to “pull cases 

periodically” and examine them. Beers Dep. at 38.  

139. An RM should not merely ask supervisors if their ICWA Affidavits comply 

with policy; rather, to have an effective monitoring system, the RM must “look at 

some of the affidavits themselves on some periodic basis in order to ensure 

quality and uniformity.” Wieseler Dep. at 52.  The RM has the option of 

delegating that duty to someone else, but that person must examine the 

documents and report back to the RM.  Id. at 52-53. 

140. Likewise, an RM must not wait until someone calls attention to a problem.  

The RM must affirmatively monitor each aspect of the child custody process, 

including ICWA affidavits and IFAs, and confirm for herself “how they’re being 
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handled and the timing of them.” Wieseler Dep. at 53-54; see also Beers Dep. at 

22-23, 36; Fleming Dep. at 88-89 (agreeing that a “critical duty” of each RM is to 

“create an effective and comprehensive monitoring system” that examines how 

staff are handling their duties at the 48-hour hearing and during the IFA process). 

141. For instance, an RM must create a monitoring system that has a 

reasonable chance of discovering if a Supervisor routinely takes too long to 

return draft IFAs. Beers Dep. at 49. 

(a)  Defendant Van Hunnik Failed to Adequately Monitor ICWA Affidavits 

142. In at least six crucial areas, Defendant Van Hunnik failed to create an 

effective system to monitor staff compliance with CPS policy and procedure.  By 

her own admission, she “pretty much allowed the Supervisors to manage the 

cases on their own.” Van Hunnik Dep. at 17-18.  Generally, the only time Ms. 

Van Hunnik looked at a file was when someone asked her a question about it. Id. 

at 22-24; see also id. at 44 (“I don’t get directly involved in the cases.  I don’t 

monitor the cases personally.  The Supervisors are responsible for doing that.”); 

see also S.W. Dep. at 18-20, 80 (stating that Ms. Van Hunnik had no process of 

monitoring Supervisors and reviewed cases only when a question arose). 

143. During her nearly 13-year tenure as RM, Ms. Van Hunnik did not attend a 

single 48-hour hearing. Van Hunnik Dep. at 115.  

144. Certain activities by Specialists and Supervisors are so important in the 

custody process that a mistake in conducting it, or a delay in completing it, could 

cause children to spend longer in foster care than necessary.  An RM must 

develop an effective system to monitor each of these activities to ensure 
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uniformity and quality of compliance and look for trends of noncompliance. See 

Wieseler Dep. at 54-82. 

145. One activity the RM must monitor is the ICWA Affidavit. See id. at 77, 80-

82.  As Ms. Wieseler acknowledged, “each RM must monitor [this activity] in 

order to ensure the quality of the ICWA Affidavits and their uniformity.” Id. at 55; 

see also id. at 59 (“we would want to have some type of review system in place” 

to effectively monitor ICWA Affidavits); Beers Dep. at 22-23.   

146. Ms. Van Hunnik admitted that she “didn’t have a monitoring system in 

place” to monitor ICWA affidavits. Van Hunnik Dep. at 247; see also id. at 245, 

364, 378.  Specifically, she was asked if she created a system “to monitor how 

well your staff were filling out Paragraph 13” of the ICWA Affidavit?  Ms. Van 

Hunnik responded: “No.” Id. at 378.  

147. There is no evidence in the record that Ms. Hunnik fulfilled her duty to 

adequately monitor ICWA Affidavits.   

(b)  Defendant Van Hunnik Failed to Adequately Monitor the IFA Process 

148.  A second activity that if handled improperly could result in children 

spending more time in foster care than necessary is the IFA process. See 

Wieseler Dep. at 64-65.  Therefore, “each RM must create an effective system to 

monitor compliance by staff with the IFA process to ensure both quality and 

uniformity.” Wieseler Dep. at 65; see also id. at 70-71; Beers Dep. at 23.  It would 

be unacceptable to Ms. Wieseler if an RM told her she was not going to monitor 

the IFA process.  Id. at 65-66. 
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149. Ms. Van Hunnik was asked if she “created a system to properly and 

adequately monitor the IFA process including, for example, whether Supervisors 

were responding to draft IFAs in a timely manner?”  She replied: “I didn’t create a 

system.” Van Hunnik Dep. at 247-48.  For instance, Ms. Van Hunnik did not 

monitor how long Supervisors were taking to respond to draft IFAs. Id. at 291.  

150. There is no evidence in the record that Ms. Hunnik fulfilled her duty to 

adequately monitor the IFA process. 

 (c)  Defendant Van Hunnik Failed to Adequately Monitor the PCA Process 

151. At the conclusion of the IFA process, if CPS determines that continued 

placement is necessary, the case is transferred to an Ongoing Specialist who 

conducts a further investigation and prepares a Protective Capacity Assessment 

(“PCA”).  Another activity that if handled improperly could result in more time in 

foster care than necessary is the PCA process. See Wieseler Dep. at 71-72. 

152. Therefore, each RM must create an effective system to monitor the PCA 

process to ensure quality and uniformity and to ensure that cases are being 

resolved as soon as possible. Id. at 72; see also id. at 75 (stating that such 

monitoring is “a part of [an RM's] job.”) 

153. During her deposition, Ms. Van Hunnik was asked if she created a system 

“of routinely checking on cases such as every fifth case, every tenth case, three 

cases a month” to see how her staff were handling the PCA process.  Ms. Van 

Hunnik responded: “No.” Van Hunnik Dep. at 261.  

154. There is no evidence in the record that Ms. Hunnik fulfilled her duty to 

adequately monitor the PCA process. 
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(d)  Defendant Van Hunnik Failed to Adequately Monitor the Assessment Interviews 

155. Another activity that if handled improperly could result in children spending 

more time in foster care than necessary are the Assessment Interviews. See 

Wieseler Dep. at 75-77.  Therefore, each RM must create an effective way to 

monitor the quality of Assessment Interviews and the timing of them. Id.   

Creating such a system “would be part of [an RM's] job.” Id. at 77; see also Beers 

Dep. at 36.  

156. Ms. Van Hunnik was asked if she created a system “to monitor how your 

staff were handling Assessment Interviews and the timing of them?”  She replied: 

“No.” Van Hunnik Dep. at 273.  

157. There is no evidence in the record that Ms. Hunnik fulfilled her duty to 

adequately monitor the Assessment Interviews. 

(e)  Defendant Van Hunnik Failed to Adequately Monitor the Return of Draft IFAs 

158. Another activity that if handled improperly could result in children spending 

more time in foster care than necessary is the process by which Supervisors 

receive, edit, and then return draft IFAs submitted to them by Specialists. See 

Wieseler Dep. at 77 (agreeing that delays in returning draft IFAs could “result in 

some children spending more time in foster care than they need to.”).  Therefore, 

in order to ensure quality and uniformity, each RM must create a system to 

effectively monitor how long it takes each Supervisor to return draft IFAs. See id. 

at 77-78; see also Beers Dep. at 48-49.  
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159. During her deposition, Ms. Van Hunnik was asked: “You did not create a 

system to monitor how your Supervisors were handling draft IFAs, correct?”  Ms. 

Van Hunnik responded: “Correct.” Van Hunnik Dep. at 291.  

160. Ms. Van Hunnik allowed Supervisors to determine for themselves whether 

they were responding to draft IFAs in a timely manner. See id. at 218 (admitting 

that she left it up to the Supervisors to monitor this); id. at 284-85 (admitting that 

she did not know how long Supervisors were taking to return draft IFAs).  

161. Even if Ms. Van Hunnik had tried to monitor how long it was taking 

Supervisors to return draft IFAs, it would have been impossible to make an 

accurate assessment.  As Exhibit 168a shows, in nearly half of all custody cases, 

staff failed to log either the date the draft was submitted, the date it was returned, 

or both dates. 

162. There is no evidence in the record that Ms. Hunnik fulfilled her duty to 

adequately monitor how long Supervisors were taking to return draft IFAs. 

(f)  Defendant Van Hunnik Failed to Adequately Monitor How Promptly Her Staff 
Were Returning Children When Their Files Were Closed  
 
163. Another activity that if handled improperly could result in children spending 

more time in foster care than necessary is that of returning children to their 

homes after the IFA is signed and the case is closed. See Wieseler Dep. at 78-

80.  Therefore, each RM must create an effective way to monitor how long it 

takes staff to return children after the IFA is signed and the case is closed. Id.  

164. During her deposition, Ms. Van Hunnik admitted that she had not created 

a system to “adequately monitor what was happening when cases were signed 
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and closed, as to how long it was actually taking [her] staff to return the children.” 

Van Hunnik Dep. at 307. 

165. There is no evidence in the record that Ms. Hunnik fulfilled her duty to 

adequately monitor whether her staff were taking too long to return children to 

their homes after staff closed their files.   

(g)  Ms. Wieseler Failed to Adequately Supervise Ms. Van Hunnik  

166. As noted earlier, the job description for Division Director of CPS assigns to 

the Director the duty to monitor all RMs.  Therefore, Ms. Wieseler should have 

been aware that Ms. Van Hunnik had failed to create an effective monitoring 

system in each of the six areas just reviewed.  Ms. Wieseler, however, was not 

aware of a single one of those deficiencies. 

167. Had Ms. Wieseler properly monitored Ms. Van Hunnik, Ms. Wieseler 

would likely have learned that Ms. Van Hunnik had failed to create monitoring 

systems for the six areas just discussed. 

168.  Ms. Wieseler testified that someone should have brought to her attention 

the fact that Ms. Van Hunnik was not monitoring the six areas just discussed, but 

that no one did. Wieseler Dep. at 83-84; see also id. at 86 (stating that Ms. Van 

Hunnik’s failure to create appropriate monitoring systems “should have been 

brought to my attention.”).  

169. As part of her responsibility, Ms. Wieseler must create an effective 

monitoring system to ensure that RMs are monitoring of each of the six areas just 

discussed.   
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170. Ms. Wieseler admitted that she had a range of options if she had wanted 

to properly monitor Ms. Van Hunnik. Id. at 91-92. 

171.  Ms. Wieseler could have learned that Ms. Van Hunnik was not monitoring 

the six areas just discussed either by instructing someone, such as a Program 

Specialist, to investigate those areas and report back to Ms. Wieseler or conduct 

such an investigation herself, but Ms. Wieseler did neither one. Id. at 90-92, 105.   

172. Ms. Wieseler did not even ask Ms. Van Hunnik if she was monitoring any 

(or all) of those six areas. Id. at 90.   

173. Ms. Wieseler admitted that she did not create a system to reasonably 

monitor Ms. Van Hunnik. See id. at 93.  

174.  In the opinion of Secretary Valenti, Director Wieseler should have been 

monitoring these trends herself and discovered that by 2014 it was taking staff in 

Region 1 more than twice as long to resolve cases as in 2010. See Valenti Dep. 

at 223-24 (stating that she expects the Director of CPS “to have knowledge and 

— about caseloads and — you know, numbers about caseloads and time and 

investigation.”). 

175. There is no evidence that Ms. Wieseler was aware of that trend or sought 

to learn what caused it.  

(h)  Ms. Van Hunnik Made a Conscious, Deliberate Decision Not to Investigate 

176. Ms. Van Hunnik was aware from the files she happened to review “that 

there were time frames that were being missed” by her staff. Van Hunnik Dep. at 

227.  For instance, she saw “a number of IFAs” that were submitted late. Id.   
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177. Ms. Van Hunnik did not investigate those files to determine how late they 

were, and thus does not know if they were “seven days, ten days, fourteen days” 

late. Id. at 228.  She also did not investigate other files of those employees to see 

if they were also tardy in completing other tasks.   

178. Thus, despite knowing that her staff were not completing certain required 

activities on time, Ms. Van Hunnik “didn’t commission a more detailed study to 

find out how huge the problem was.” Id. 

179. During Ms. Van Hunnik's first day of deposition, she stated that she had 

reviewed some documents that were then shown to her on her second day of 

deposition and marked as Exhibit 160.  Ms. Van Hunnik admitted that she had 

reviewed the data in Exhibit 160 while she was RM. Id. at 297.  

180. According to Exhibit 160, Region 1 took more than twice as long to resolve 

custody cases in 2014 than in 2010: 70.2 days versus 30.53 days.  See Exhibit 

160 bates pages 025791 and 025803. 

181. Ms. Van Hunnik agreed that this data was a "red flag" indicating problems 

in the handling of custody cases by her staff.  Van Hunnik Dep. at 296-97. 

182. Yet despite that "red flag," Ms. Van Hunnik did not commission a study to 

find out why her staff needed more than twice as long to resolve cases in 2014 

than 2010.  Id. at 297 ("I did not commission a study.")   

183. When asked what may have caused the extra time, Ms. Van Hunnik 

replied, "It could have been turnover.  It could have been a shortage of staff.  It 

could have been a lot of new staff who weren't fully trained yet.  It could have 
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been staff who had – who we were having issues with their work product." Id. at 

300.     

184. Ms. Valenti agreed that given the large disparity between 2010 and 2014, 

an investigation should have been conducted to determine “what factors have 

changed or influenced the difference.” Valenti Dep. at 218.  No such investigation 

was conducted, however.  

185. Ms. Valenti also stated that Ms. Van Hunnik should have “been looking at 

data for [her] region,” noticed that staff were taking twice as long in 2014 to 

resolve cases than in 2010, and reported that trend to the Division Director. Id. at 

220-22.  In response to Request for Production No. 34, however, Ms. Valenti 

stated that "Ms. Wieseler does not recall anyone bringing the data information in 

Exhibit 160 to her attention." 

186. Defendants have nothing in their records to indicate that Ms. Van Hunnik 

reported the trend discussed above to Ms. Wieseler or to anyone else at the 

state level or that she conducted her own investigation to determine why there 

had been such a jump in the number of days taken to handle cases between 

2010 and 2014 in Region 1. 

187. Even today, Defendants have not investigated the increase in time 

reflected in Exhibit 160 to determine the cause. 

(i)  Defendant Fleming is Not Adequately Monitoring Essential Activities of her Staff 

188. Defendant Fleming has not imposed deadlines on any of the nine 

essential tasks discussed above.   
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189. Ms. Fleming does not examine a minimum number of files each month, 

does not keep a log of the files she examines, and does not document the results 

of her monitoring.  Fleming Dep. at 15, 91. 

190. During her June 29, 2016 deposition, Ms. Fleming was asked whether she 

could tell from the custody files she reviewed the dates when draft IFAs were 

submitted to Supervisors and how quickly Supervisors returned them, and 

whether Supervisors were returning them in a timely manner.  Ms. Fleming 

stated that she “normally” saw both dates logged and has “not noticed [timing] to 

be a problem.” Fleming Dep. at 98, 103.   

191. As Exhibit 168a shows, however, in at least half the custody cases, Ms. 

Fleming’s staff did not log one or both of those dates, a defect Ms. Fleming 

surely would have noticed had she conducted an adequate review. 

192. Also during her deposition, Ms. Fleming claimed that she had begun 

monitoring the quality of custody files, including ICWA Affidavits, “many months 

ago” and claimed that she sent emails to staff asking that they correct some 

deficiencies. Id. at 19.  However, when asked to produce those emails, the 

earliest one was dated just prior to her deposition. 

193. The job description for RMs require them to monitor their staff.  To fulfill 

that responsibility, an RM likely will need help. See Wieseler Dep. at 206 (stating 

the monitoring responsibilities “would need to be spread amongst not only the 

Regional Manager but perhaps the Program Specialist because she’s probably 

not going to be able to do it by herself.”).  Ms. Fleming testified that it would be 

helpful “[t]o have somebody assigned [to her office] who specifically reviewed” 
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custody files for compliance. Fleming Dep. at 146.  Ms. Wieseler stated that she 

would consider providing that assistance to RMs. Id.  However, Defendants have 

produced nothing to indicate that Ms. Wieseler has assigned anyone to assist 

RMs conduct adequate monitoring.   

194. At no time since at least January 1, 2010, has DSS conducted a statewide study 

to determine whether Specialists are properly performing the IFA process, properly 

writing ICWA Affidavits, or whether children are spending more time than necessary 

in foster care.  See Valenti Dep. at 228. 

VII.  Ms. Valenti’s Decision To Ignore Judge Viken’s Rulings 

195. Secretary Valenti believes that DSS is fully compliant with ICWA, but she 

has not seen any report that confirms compliance and has not commissioned any 

study to examine compliance. See Valenti Dep. at 21. 

196. Ms. Valenti disagrees with Judge Viken’s conclusion that DSS was not 

complying with ICWA, despite the fact that Region 1 was not using the § 1922 

standard when suit was filed and despite the fact that staff were being trained 

that ICWA does not apply at the 48-hour hearing. Id. at 24. 

197. Ms. Valenti could inform the State’s Attorneys who represent DSS in child 

custody cases that DSS wants them to ask the court in 48-hour hearings to allow 

DSS to call as a witness the Specialist who signed the ICWA Affidavit and to 

make him/her available for cross-examination. See id. at 79.  Ms. Valenti, 

however, has not issued any such instruction or request, and as of the date of 

her deposition, had no plans to do so.  Id. at 81, 83. 
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VIII.  DSS Has Not Investigated Racial Disproportionality 

198. According to a review conducted by Ms. Fleming, roughly 70 percent of 

custody cases in Region 1 involve Indian children, even though Indians comprise 

less than 10 percent of the State’s population. Fleming Dep. at 32. 

199. At the time of her deposition, Secretary Valenti was unaware that 

approximately 70 percent of custody cases in Region 1 involve Indian children 

and was also unaware of what the percentage is statewide. Valenti Dep. at 194, 

200.  In fact, the first time the issue of disproportionality came to Ms. Valenti’s 

attention, she claimed, was when she was asked about the subject during her 

deposition. Id. at 200 (“your question is the first time that this issue [of statewide 

disproportionality] has come up to my attention.”). 

200. DSS has not conducted a study to determine why Indians are 

disproportionally represented in custody cases in South Dakota. Id. at 196; 

Wieseler Dep. at 213; Fleming Dep. at 159.   

201. Nothing has prevented DSS from conducting such a study. See Wieseler 

Dep. at 213.  According to Ms. Valenti, the reason why she has not 

commissioned a study on disproportionality is because “it hasn’t risen to me for 

consideration.” Valenti Dep. at 196.  

202. Defendant Fleming testified that she has never heard anyone within DSS 

discuss the subject of disproportionality. Fleming Dep. at 162-63.  She believes 

such a study “would be an excellent idea” and “would be very helpful.” Id. at 159-

60.  She agrees that DSS “should do more than it’s doing to discover the causes 

of disproportionality and see whether [DSS] is part of the problem.” Id. at 165. 
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203. At the time of her deposition, Ms. Beers was unaware of what percentage 

of children under DSS custody statewide were Indian. Beers Dep. at 69. 

204. Ms. Van Hunnik did nothing during her tenure as RM to investigate why 

disproportionality is so persistent in Region 1. Van Hunnik Dep. at 334.  Among 

other things, she did not investigate whether her staff are partly at fault, and she 

does not know if they are. Id. at 336-40. 

205. Ms. Van Hunnik could have tried to find out why Native families are so 

disproportionally represented in Region 1’s custody cases and whether her office 

was in part responsible.  Id. at 342. 

206. Ms. Fleming acknowledges that DSS "should do more than it's done to 

discover the causes of disproportionality and see whether [DSS] is part of the 

problem. Fleming Dep. at 165.  She also believes that some amount of racial 

bias “remains with everyone” and it is important “to talk about it and to educate 

and deal with it.” Fleming Dep. at 39.  However, the state Training Program does 

not inform staff that unconscious racial bias is a problem today, nor does Ms. 

Fleming include any training in her orientation program in Region 1 about racial 

bias and how to overcome it. Id. at 39, 42. 

IX.  Region 1 is Inadequately Staff 

207. Currently, according to Ms. Fleming, Region 1 is budgeted for 43 

Specialists, 8 Supervisors, and three aides.  Of the 43 Specialists, only 11 are 

IFA Specialists. Fleming Dep. at 49-50.   

208. However, only rarely are all positions full.  During the past 18 months, 

Region 1 experienced nearly a 50 percent turnover rate, see Wieseler Dep. at 
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149, and staff quit so frequently that often there were six or more vacancies. 

Fleming Dep. at 155.  In fact, during the past 18 months, there were perhaps only 

two weeks in which every position was filled, but even then “we had a large 

number of employees who were at training which put the brunt of all the 

assignments on a few staff.” Id. at 154. 

209. Ms. Valenti is aware that Region 1 “has had a lot of turnover.” Valenti Dep. 

at 157; see also id. at 187 (“We know we have high turnover rates.”) 

210. It takes a couple months to hire and train a new Specialist. See Van 

Hunnik 310 (“It takes a long time for staff to be trained.”); Fleming Dep. at 156 (“it 

can sometimes take a couple months before [a replacement] starts, . . . [and] it 

takes a good two and plus — over two years, I think, to at least have some 

confidence in the position.”).  

211. The departure of an employee means that other employees must inherit 

his or her cases until a replacement is hired and trained, and once someone is 

hired, “they’re spending a lot of time that first year training” and cannot carry a full 

case load. Id; see also Wieseler at 148, 150 (acknowledging that turnover “does 

create difficulty for staff.”). 

212. Region 1’s chronic understaffing has a direct bearing on the ability of that 

office to return children in a timely manner. As Ms. Valenti acknowledged, when 

there is a shortage of staff, the risk increases “that some children will spend 

longer in foster care than necessary.” Id. at 159-60.  Similarly, Ms. Beers 

acknowledged the direct correlation between having enough staff and returning 

children as promptly as possible; it is “common sense” that if there were more 
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staff, each staff would have fewer cases, making it easier for staff to resolve 

cases sooner. Beers Dep. at 135.  Ms. Beers knows of actual cases in which 

returning children was delayed because of “staff that were being trained” and 

unavailable to work in the office.  Id. at 58. 

213. Defendant Fleming agrees that inadequate staffing is a problem in Region 

1 and that she “can’t fix” the problem of delays in returning children without more 

staff. Fleming Dep. at 135.  Ms. Fleming listed a number of factors causing 

unnecessary delays in reunifying families, including increased documentation 

required of staff and stressful working conditions caused by heavy caseloads.  

These problems produce burnout, and results in people quitting. Id. at 138-39, 

153-55.  She agreed that “every single one of [those problems] would be cured 

by having more staff.” Id. at 139.   

214. Ms. Fleming conceded that staff shortages in the Rapid City office “means 

that [children are] spending more time in foster care than needs to happen.” Id. at 

154.  If she had more staff, Ms. Fleming stated, “there would be a significant 

change” in how long children remain in foster care. Id. at 136.  Ms. Fleming 

testified that her staff “complain their caseloads are too high,” and that with more 

staff, “they would be able to complete their IFAs sooner.” Id. 136.  Ms. Fleming 

has studied the situation regarding why children are spending longer in foster 

care then necessary and “has come to the conclusion it’s inadequate staffing.”). 

Id. at 139; SUF ¶ 214. 
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215. Delays in returning children also occur when experienced staff are 

replaced by inexperienced staff. See Van Hunnik Dep. at 299-300 (stating that 

new staff cannot work as fast as experienced staff, resulting in delays); id. at 322.   

216. In addition to delaying the return of children, inadequate staffing inhibits 

adequate monitoring.  RMs are unable to have subordinates assist them gather 

information and statistics because their staff are already overworked. See Van 

Hunnik Dep. at 309 (“I didn’t have anybody that I could appoint” to help her 

obtain information on compliance.); see also id. at 312 (stating that she “didn’t 

have anyone” to look at files for her); Fleming Dep. at 146 (stating that it would 

be a good idea “[t]o have somebody assigned who specifically reviewed” custody 

files for compliance problems to assist the RM).   

217. It has been at least six years since DSS conducted an analysis to 

determine whether Region 1 is adequately staffed. See Valenti Dep. at 160, 179.  

According to Ms. Valenti, the reason she has not conducted a staffing analysis in 

Region 1 is “[b]ecause nobody has asked for that or requested that.”  Id. at 161.2  

218. Numerous employees of Region 1 agreed that Region 1 needs more staff, 

perhaps as many as 10 additional Specialists, but the number would depend on 

how trained they were when hired.  See S.W. Dep. at 99, 112; Supervisors D.H. 

and M.M. agreed with Supervisor S.W. See D.H. Dep. at 9; M.M. Dep. at 7-8 

(stating that as a result of staff shortages, “we aren’t able to keep up” with 

responsibilities, resulting in additional “personal stress” that causes people to 

quit, leading to “bigger problems” with staff shortages. Id. 

                                            
2 It is unclear whether DSS has ever conducted a staffing analysis in Region 1. 
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219. Ms. Van Hunnik frequently requested that the state office assign more 

staff to Region 1 but her requests were often denied. Van Hunnik Dep. at 326 (“I 

didn’t get [the staff] I requested most of the time.”) 

220. There have been times in which CPS needed more staff but did not 

request it from the Legislature. See Wieseler Dep. at 24 (admitting that she has 

sometimes told RMs when they requested more staff: “you know, I agree with 

you.  You could use an additional staff person, but here’s what the bigger picture 

is.”)  There have also been years in which Ms. Wieseler informed RMs not to 

request additional staff because she had been informed that “there’s a budget 

deficit and we need to tighten our belts.” Id. at 27. 

221. Ms. Van Hunnik believes that Region 1 was so short staffed that the 

caseload of the existing staff was “unmanageable” and Specialists “weren’t able 

to keep up with” their responsibilities.  Van Hunnik Dep. at 328; id. at 330 (stating 

that among the consequences of inadequate staffing are: “People burn out.  A lot 

of overtime.  It leads to more turnover.  Not meeting deadlines.  A lot of stress.”) 

X.  Allowing DSS Counsel to File Abuse and Neglect Petitions Not Requested 
by Staff 
 
222. Defendants permit their attorney in Region 1, Roxanne Erickson, to file 

abuse and neglect petitions against Indian parents without the express consent 

of DSS staff and without having been requested to file any such petition. See 

S.W. Dep. at 241-42. 

223. Ms. Erickson has even filed abuse and neglect petitions against Indian 

parents when DSS staff asked her not to do so. D Id. 
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224. Seventh Judicial Circuit case A15-111 is a case in which Ms. Erickson 

filed a petition against Indian parents that was not requested by DSS, and DSS 

did not consent to any such filing. Id; see also id. at 245. 
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