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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 
 
SEMINOLE TRIBE OF FLORIDA, 

 
Plaintiff, 

       CONSOLIDATED CASE 
v.       CASE NO.: 4:15-cv-516-RH/CAS 
 
STATE OF FLORIDA, 
 

Defendant. 
      / 

STATE OF FLORIDA’S RESPONSE TO 
MOTION FOR SUMMARY JUDGMENT 

The Defendant, STATE OF FLORIDA (the “State”), by and through its 

undersigned attorneys, responds to the Motion for Summary Judgment filed by the 

Plaintiff, SEMINOLE TRIBE OF FLORIDA (the “Tribe”), as follows. 

I. INTRODUCTION 

The Tribe is wrong, both legally and as a matter of fact, in its contention that 

the State has permitted Florida pari-mutuel facilities (“pari-mutuels”) to operate 

banking games.  The people of the State of Florida, through their elected 

representatives, enacted legislation that made the operation of banking games by 

pari-mutuels illegal.  The State of Florida cannot permit what its laws expressly 

prohibit.  Beyond this, as a matter of fact, the games at issue are not banking 

Case 4:15-cv-00516-RH-CAS   Document 53   Filed 07/22/16   Page 1 of 37



2 
2237653 

games.  For these reasons, the State respectfully submits that summary judgment in 

favor of the Tribe must be denied. 

This response in opposition to the Tribe’s Motion for Summary Judgment 

will show the following: 

(1) the existence of genuine disputes of material fact precludes the 

entry of summary judgment in favor of the Tribe on (a) Count I and Count II of the 

Tribe’s Verified Complaint and (b) Count I and Count II of the State’s Complaint; 

(2) as a matter of law, the State did not permit the operation of 

banking games because the State (a) has criminally prohibited the operation of 

banking games, (b) enforces that prohibition, and (c) cannot “permit” what is 

prohibited by law; and 

(3) as stated in the State’s Motion for Partial Summary Judgment, 

ECF No. 38, this Court should enter judgment in favor of the State and against the 

Tribe on Count II of the Tribe’s Verified Complaint. 

II. LEGAL STANDARD FOR SUMMARY JUDGMENT 

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, summary 

judgment should be granted only if the movant demonstrates that there is no 

dispute as to any material fact and the movant is entitled to judgment as a matter of 

law.  Fed. R. Civ. P. 56(a).   
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“A party asserting that a fact cannot be or is genuinely disputed must support 

the assertion by (A) citing to particular parts of materials in the record, including 

depositions, documents, electronically stored information, affidavits or 

declarations, stipulations (including those made for purposes of the motion only), 

admissions, interrogatory answers, or other materials; or (B) showing that the 

materials cited do not establish the absence or presence of a genuine dispute, or 

that an adverse party cannot produce admissible evidence to support the fact.”  

Fed. R. Civ. P. Rule 56(c)(1)(A), (B). 

On a motion for summary judgment, “[t]he district court should resolve all 

reasonable doubts about the facts in favor of the non-movant, and draw all 

justifiable inferences in his [or her] favor.”  Fitzpatrick v. City of Atlanta, 2 F.3d 

1112, 1115 (11th Cir. 1993). 

III. UNDISPUTED MATERIAL FACTS  

The only facts not in dispute are those set forth in the State’s Motion for 

Partial Summary Judgment.  See State’s Mot. Summ. J. at 5–8, ¶¶ 1–14, ECF 

No. 38.  Of the State’s enumerated undisputed material facts, for purposes of this 

Response Brief, the most relevant are: 

A. The State and the Tribe entered into the 2010 Compact in which the 

State authorized the Tribe to conduct banking or banked card games during the 

first five years of the 2010 Compact’s twenty-year term.  See Tribe’s Verified 

Case 4:15-cv-00516-RH-CAS   Document 53   Filed 07/22/16   Page 3 of 37



4 
2237653 

Complaint Exhibit A [hereinafter “2010 Compact”], ECF No. 1-3; Allen Dep. 

119:1–121:22, ECF No. 30-1. 

B. At the time this litigation was filed and continuing through to the 

present, the 2010 Compact has been in full force and effect.  See Dickie Dep. 

56:17-60:11, 94:14-21, ECF No. 39-12; Shore Dep. 24:10-14, ECF No. 35-1; Allen 

Dep. 129:13-17, ECF No. 30-1. 

C. The 2010 Compact provides that “[t]he obligations and rights of the 

State and the Tribe are contractual in nature, and are to be construed in accordance 

with the laws of the State of Florida.” See 2010 Compact at 31, Part IX, ECF No. 

1-3. 

D. The 2010 Compact does not contain a definition of “banking game,” 

“banked card game” or “banking or banked card games.” See 2010 Compact at 13–

16, Part III “Definitions”, ECF No. 1-3. 

E. The laws of the State of Florida provide the following definition of a 

“banking game” in § 849.086(2)(b), Florida Statutes: “‘Banking game’ means a 

game in which the house is a participant in the game, taking on players, paying 

winners, and collecting from losers or in which the cardroom establishes a bank 

against which the participants play.” 
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F. The laws of the State of Florida provide the following definition of the 

“house” in § 849.086(2)(j), Florida Statutes:  “‘House’ means the cardroom 

operator and all employees of the cardroom operator.” 

G. In exchange for the payments described in Part XI of the 2010 

Compact, Part XII of the 2010 Compact provides the Tribe the right to operate 

“Covered Games” on an exclusive basis throughout the State, subject to certain 

exceptions and provisions.  See 2010 Compact at 43, Parts XI–XII, ECF No. 1-3.   

H. Part XII of the 2010 Compact further provides that “[t]he breach of 

this Part’s exclusivity provisions and the cessation of Payments pursuant to Part 

XI, Sections B. and D. of this Compact shall not excuse the Tribe from continuing 

to comply with all other provisions of this Compact.”  See 2010 Compact at 43, 

Part XII, § D, ECF No. 1-3. 

I. The 2010 Compact provides, in part, that the Tribe’s authorization to 

conduct banking or banked card games automatically terminates five years from 

the effective date of the 2010 Compact unless renewed by an affirmative act of the 

Florida legislature; and the Tribe’s authorization to operate banking or banked card 

games has, in fact, not been renewed by the Florida Legislature.  See 2010 

Compact at 49, Part XVI.C, ECF No. 1-3; State’s Complaint for Declaratory and 

Injunctive Relief ¶ 14, Case No. 8:15-cv-02568-VMC-TBM (M.D. Fla.), ECF No. 
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1; Tribe’s Answer ¶ 14, Case No. 4:15-cv-00588-RH-CAS (N.D. Fla.), ECF No. 

28. 

J. Pursuant to the 2010 Compact, the Tribe’s authorization to conduct 

banking or banked card games terminated on July 31, 2015, but the Tribe has 

continued to operate banking or banked card games without suspension of those 

gaming activities.  See Tribe’s Verified Complaint ¶ 16, ECF No. 1; State’s 

Complaint for Declaratory and Injunctive Relief ¶ 16, Case No. 8:15-cv-02568-

VMC-TBM (M.D. Fla.), ECF No. 1; Tribe’s Answer ¶ 16, Case No. 4:15-cv-

00588-RH-CAS (N.D. Fla.), ECF No. 28. 

IV. DISPUTED MATERIAL FACTS 

The Tribe’s Motion for Summary Judgment includes a “Statement of 

Material Facts” without identifying any of the stated facts as “undisputed.”  See 

Tribe’s Mot. Summ. J. at 4–14, ECF No. 37.  Furthermore, the “Statement of 

Material Facts” includes arguments supported by nothing more than citations to 

(1) statements and (2) characterizations of events made by the Tribe’s own 

officials.  Because the statements on which the Tribe bases its Motion are 

argument rather than undisputed facts, the Tribe is not entitled to summary 

judgment as a matter of law.  Fed. R. Civ. P. 56(a).   

Nonetheless, as set forth below, the State specifically disputes the following 

“facts” set forth in the Tribe’s Statement of Material Facts: 
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A. Tribe’s Fact Assertion: Within a Year of the 2010 Compact’s 
Approval the State Began Permitting Others to Conduct Banking 
and Banked Card Games 

The State disputes the Tribe’s Statement that “within a year of the 

Compact’s approval, the State began permitting others to conduct banked card 

games in the State.”  Tribe’s Mot. Summ. J. at 5.  The Tribe argues that the five-

year authorization to conduct banking or banked card games should not terminate 

because the State has “permit[ted] any other person . . . to conduct such games.”  

See 2010 Compact at 50, Part XVI, § B, ECF No. 1-3.  This argument is a legal 

conclusion dependent upon many facts in dispute, including the Tribe’s asserted 

definition of “banked card games,” a definition that is expressly contested in this 

litigation.  See State’s Answer at ¶ 16, ECF No. 18 (“It is denied that the 

authorization to conduct such games has been renewed or that the State has 

permitted any other person, organization, or entity to conduct such games; 

otherwise, denied.”); Jacobson Decl. Ex. A Expert Report of Eliot Jacobson, Ph.D. 

[hereinafter “Jacobson Expert Report”] at 7–19, ECF No. 52-2. 

As a matter of fact, the games at issue are not banking games.  Rather, they 

are: (1) slot machines with thematic elements of blackjack in a purely electronic 

format; (2) slot machines with thematic elements of blackjack and a live attendant 

who pushes a button to initiate a round of play; or (3) designated player games that 
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are permitted only if they are played in accordance with the Florida Statutes and 

implementing regulations.1   

B. Tribe’s Fact Assertion: The 2010 Compact Contains a Definition 
of “Banking and Banked Card Games” 

There is no legitimate dispute over the definition of a banking or banked 

card game.  The 2010 Compact contains no definition of a “banking game,” a 

“banked card game” or a “banking or banked card game.”  See 2010 Compact at 3–

13, Part III, ECF No. 1-3; Kilby Dep. 74:25–76:17, ECF No. 50-22.  However, the 

2010 Compact requires that the Compact’s terms be construed in accordance with 

Florida law.  See 2010 Compact at 32, Part IX, ECF No. 1-3 (“The obligations and 

rights of the State and the Tribe under this Compact are contractual in nature, and 

are to be construed in accordance with the laws of the State of Florida.”).  Florida 

law, in turn, defines “banking game” as “a game in which the house is a participant 

in the game, taking on players, paying winners, and collecting from losers or in 

which the cardroom establishes a bank against which participants play.” 

§ 849.086(2)(b), Fla. Stat.  Florida law defines the “house” as “the cardroom 
                                                 
1  It is vital to distinguish between: (1) poker card games using a designated player 
format that complies with the Florida Administrative Code and the statutory 
prohibition on banking games; and (2) the operation of banking games by pari-
mutuels and cardrooms who have departed from the internal controls submitted to 
the Florida Department of Business and Professional Regulation.  The difference is 
that the State permits poker games played in a non-banking manner, but prohibits 
any game played as a banking game.  Hence, the games described in (1) are 
permitted, but the games described in (2) are not only prohibited but are also the 
subject of active administrative enforcement action by the State. 
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operator and all employees of the cardroom operator.”  § 849.086(2)(j), Fla. Stat.  

The State further notes that neither the Indian Gaming Regulatory Act of 1988, 25 

U.S.C. § 2701, et seq. (“IGRA”) nor its implementing regulations provide a 

definition of “banking game” contrary to the one codified in the Florida Statutes.2   

This should resolve the question, yet the Tribe asks this Court to ignore the 

2010 Compact and Florida law in favor of a definition of “banking games” that 

was concocted by its expert, Jimmie Ray Kilby.  See Tribe’s Mot. Summ J. at 16, 

ECF No. 37; Id. at App. 713, ECF No. 37-9.  However, Mr. Kilby testified that the 

term “banked game” has no separate meaning from the term “banking game.”  

Kilby Dep. 59:24-60.2, 61:8, ECF No. 50-22.  The Tribe’s exclusive authorization 

                                                 
2 The IGRA does not define “banking game.” 

The Code of Federal Regulations also does not contain a definition of “banking 
game,” although it does contain a definition of “house banking game.”  A “house 
banking game” is “any game of chance that is played with the house as a 
participant in the game, where the house takes on all players, collects from all 
losers, pays all winners, and the house can win.”  See 25 C.F.R. §502.11.   

There is no definition of “banked game” or “player banked game” supplied by the 
2010 Compact, the Florida Statutes, the IGRA, or the CFR.  See also Kilby Dep. 
74:25–76:17 (testifying that the Compact does not define banking or banked card 
games). 

Notably, the Code of Federal Regulations implicitly acknowledges that games like 
blackjack can be played in a non-house banked manner.  See 25 CFR § 502.4 
(“Class III gaming means all forms of gaming that are not class I gaming or class II 
gaming, including but not limited to (a) Any house banking game, including but 
not limited to (1) Card games such as baccarat, chemin de fer, blackjack (21), and 
pai gow (if played as house banking games) . . . .”) (emphasis supplied). 
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to conduct banking games should be construed in accordance with the Florida 

statutory definition of “banking games.”  See 2010 Compact at 32, Part IX, ECF 

No. 1-3; § 849.086(2)(b), Fla. Stat. 

The Tribe also tries to convert the 2010 Compact’s definition of “Covered 

Game” or “Covered Gaming Activity” into a definition of banked card game which 

includes both house banked card games and player banked card games.  This 

revision of the 2010 Compact is not and cannot be supported by a record citation.  

Moreover, the interpretation of the inclusion of chemin de fer as a specific 

reference to player banked games is contrary to federal Indian gaming regulations 

promulgated by the National Indian Gaming Commission (“NIGC”).  See 25 

C.F.R. § 502.4 (defining Class III gaming to include “Any house banking game, 

including but not limited to . . . Card games such as baccarat, chemin de fer, 

blackjack (21) and pai gow (if played as house banking games)”.).  The federal 

regulations specifically contemplate that “[c]ard games such as baccarat, chemin 

de fer, blackjack (21), and pai gow” could be played in a manner that is not banked 

by the house.  25 C.F.R. § 502.4.  Additionally, the NIGC  has noted that even 

blackjack can be played in a manner not banked by the house.  See, e.g., Jacobson 

Decl. Ex. B Letter from Michael D. Cox, General Counsel, NIGC, to Luis A. 

Gonzales, Executive Director, Pascua Yaqui Tribe (May 28, 1996), ECF No. 52-3. 

(“Maverick 21 is played like blackjack but in a non-banking format . . . . Because 
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the players in Maverick 21 play against each other rather than against the house 

and the house has no stake in the outcome of the game, Maverick 21 is not a 

banking game.”).  And, in fact, the Tribe’s expert Kilby has never even seen a 

chemin de fer game in play, see Kilby Dep. 88:23, ECF No. 50-22, and believes 

there to be no such game in play anywhere in the world.  Kilby Dep. 91:19, ECF 

No. 50-22; see also Jacobson Dep. 32:18–23, 33:17–24, ECF No. 49-1 

(characterizing chemin de fer as an “archaic, extinct precursor to modern baccarat” 

that has not been played in 50 years and was never played in Florida; and rejecting 

the assertion that the inclusion of the term was intended to expand the definition of 

covered games to include “player banked games”). 

Clearly when the Tribe and the State entered the 2010 Compact they 

intended for the statutory definition of “banking games” to apply, given that the 

statutory prohibition of banking games was the mechanism by which the State 

would ensure that the Tribe had the exclusive right to offer banking games.  See 

id.; see also Allen Dep. 100:13–16, 101:1–3, ECF No. 30-1 (testifying that if the 

Tribe was no longer authorized to conduct banked card games it would shut down 

its table games); Kilby Dep. 51:21–23, ECF No. 50-22 (testifying that the 2010 

Compact allowed the Tribe to offer the table games listed on the Tribe’s web site); 

Kilby Dep. Ex. 2, ECF No. 50-2 (listing table games offered by Tribe). 
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It would be absurd for the 2010 Compact to provide for exclusivity for 

“banking games” defined by anything other than the statutory definition of 

“banking games” under § 849.086(2)(b), Florida Statutes.  The State can only 

enforce its prohibition of banking games as defined under Florida law—not by 

innuendo or as defined by the Tribe’s expert witness Jimmie Ray Kilby. 3 

C. Tribe’s Asserted Fact: Slot Machines Are Banking or Banked 
Card Games 

Slot machines are not banking or banked card games, and the fact that pari-

mutuels offered slot machines during the pendency of the 2010 Compact did not 

infringe upon the Tribe’s exclusivity.  There are two categories of slot machines 

that the Tribe contends are banking or banked card games: (1) slot machines that 

contain purely electronic thematic elements of blackjack, and (2) DigiDeal DTS-V 

(“DigiDeal”), which is a slot machine containing purely electronic thematic 
                                                 
3 The Tribe certainly could not have expected for the State to provide exclusivity 
by prohibiting “banking games” as defined by Jimmie Ray Kilby. See Kilby Dep. 
66:14–24, ECF No. 50-22.  That definition did not exist in writing until Jimmie 
Ray Kilby created it for the purposes of his expert report, and Jimmie Ray Kilby 
amended that newly-developed definition twice during his deposition.  See Kilby 
Dep. 61:1–67:12, 73:12–74:2.  Furthermore, Jimmie Ray Kilby admitted that he 
did not consider the Florida statutory definition of a “banking game” in rendering 
his opinions.  See Kilby Dep. 132:11–21.  Lastly, Kilby himself ridiculed the 
concept of defining “banking games” by declaring himself the authority on the 
definition, promising to put a definition in the next edition of his book, and 
predicting that his book will be cited in court someday.  See  Kilby Dep. 66:18–24 
(“In the next edition of my book, it will be included. And some day, in a courtroom 
like this, they’ll say, ‘In this book, we found the definition,’ and there’ll be some 
other people around the table, and I’ll be referred to as the expert. But that will be 
the definition.”). 
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elements of blackjack that was capable of being operated with a live attendant who 

pressed a button to begin a round of play.  See Tribe’s Mot. Summ. J. at 14–21, 

ECF No. 37.  There is no genuine dispute that both were offered by pari-mutuels 

during the relevant time, and that both are slot machines.  Neither is a banking or 

banked card game.  See Jacobson Expert Report at 7–19, ECF No. 52-2. 

Slot machines are one of the specifically enumerated exceptions to the 

exclusivity provision of the 2010 Compact.  See 2010 Compact at 41, Part XII, 

§ B(2), ECF No. 1-3 (“The following are exceptions to the exclusivity provisions 

of Section A above: 2. The operation of slot machines, which does not include any 

game played with tangible playing cards, at each of the four (4) currently operating 

licensed pari-mutuel facilities in Broward County and the four (4) currently 

operating licensed pari-mutuel facilities in Miami-Dade County, whether or not 

currently operating slot machines, provided that such licenses are not transferred or 

otherwise used to move or operate such slot machines at any other location.”).   

The Florida Statutes provides the following definition of the term “slot 

machine”:  

Slot machine means any mechanical or electrical contrivance, 
terminal that may or may not be capable of downloading slot games 
from a central server system, machine, or other device that, upon 
insertion of a coin, bill, ticket, token, or similar object or upon 
payment of any consideration whatsoever, including the use of any 
electronic payment system except a credit card or debit card, is 
available to play or operate, the play or operation of which, whether 
by reason of skill or application of the element of chance or both, may 
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deliver or entitle the person or persons playing or operating the 
contrivance, terminal, machine, or other device to receive cash, billets, 
tickets, tokens, or electronic credits to be exchanged for cash or to 
receive merchandise or anything of value whatsoever, whether the 
payoff is made automatically from the machine or manually. The term 
includes associated equipment necessary to conduct the operation of 
the contrivance, terminal, machine, or other device. Slot machines 
may use spinning reels, video displays, or both. A slot machine is not 
a “coin-operated amusement machine” as defined in s. 212.02(24) or 
an amusement game or machine as described in s. 546.10, and slot 
machines are not subject to the tax imposed by s. 212.05(1)(h). 

§ 551.102(08), Fla. Stat.  This definition of “slot machine” in the Florida Statutes 

is incorporated in the 2010 Compact.  See 2010 Compact at 4, Part III, § F(1)(a), 

ECF No. 1-3. 

Gaming Laboratories International (“GLI”) is an independent testing lab 

which propounded GLI-11, a standard list of technical requirements for slot 

machines.  LaBrocca Dep. 64:22–65:3, ECF No. 34-1; LaBrocca Dep. Ex. 14, ECF 

No. 48-14.  The Tribe adopted GLI-11 as its regulation for slot machines, and the 

Florida Department of Business and Professional Regulation (“DBPR”) used GLI-

11 as a model for its slot machine regulations.  See Fla. Admin Code. Ch. 61D-14; 

LaBrocca Dep. 66:2–68:15, ECF No. 34-1; Zachem Decl. ¶ 5, ECF No. 51-1.  Pari-

mutuels in Florida may only offer electronic table games (“ETGs”) which have 

passed independent lab testing for compliance with Chapter 61D-14 of the Florida 

Administrative Code.  See Zachem Dep. 19:20–25, ECF No. 47-1; Zachem Decl. 

¶ 3, ECF No. 51-1.  Accordingly, GLI has certified that each of the ETGs at issue 

Case 4:15-cv-00516-RH-CAS   Document 53   Filed 07/22/16   Page 14 of 37



15 
2237653 

in this litigation meet the definition of slot machines.  LaBrocca Dep. 22:18–

123:12, ECF No. 34-1; LaBrocca Dep. Exs. 1–12, 17–28, ECF No. 48-1–48-12, 

48-17–48-28. 

Furthermore, the Tribe itself has classified ETGs as slot machines.  The 

Executive Director of the Tribe’s Gaming Commission, Gordon Dickie, testified 

that ETGs are treated by the Tribe as slot machines, and that if the Tribe is required 

to shut down its banking games it will shut down only the table games4 and not its 

slot machines with ETG themes.  Dickie Dep. 57:1–58:14, ECF No. 39-1.  In other 

words, it strains credibility for the Tribe to contend that the ETGs operated by the 

pari-mutuels are “banking or banked card games” when the Tribe itself treats the 

same games conducted in its casinos as slot machines and views them as not 

subject to the expired “banking or banked card games” authorization provision.  

Categorizing the Tribe’s ETGs as slot machines is consistent with the Tribe’s 

internal reports and with the Tribe’s advertisements which list the ETGs as slot 

machines.  See Dickie Dep. 75:22–76:2, 84:8–17, ECF No. 39-1; see generally 

Jacobson Expert Report at 14–19, ECF No. 52-2. 

Moreover, earlier versions of the ETGs at issue in this litigation were in 

operation within the State prior to the execution of the 2010 Compact, see Zachem 

                                                 
4 See Kilby Dep. Ex. 2, ECF No. 50-2 (listing the Tribe’s table games). 
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Decl. ¶ 5, ECF No. 51-1, and the 2010 Compact exempted from the exclusivity 

provision all games that were in operation prior to the date of its execution. 

D. Tribe’s Fact Assertion: DigiDeal Is a Banking Game 

The DigiDeal game offered at a pari-mutuel in Florida was a slot machine 

and not a banking game, and GLI certified DigiDeal as a slot machine.  See 

LaBrocca Dep. Exs. 1, 2, ECF No. 48-1, 48-2.  As explained by the State’s Expert, 

Eliot Jacobson, DigiDeal offers random number generator based outcomes that do 

not rely on a physical deck of cards or chips, and DigiDeal players interact with the 

game through terminals that provide a virtual representation of their chips and 

cards.  See Jacobson Expert Report at 14, ECF No. 52-2.  The DigiDeal attendant 

merely operates the random number generator on the player’s behalf.  Id.  The 

facts of the gameplay demonstrate that DigiDeal is a slot machine and not a 

banking or banked card game.  Id.   

The Tribe’s expert, Jimmie Ray Kilby, affirmatively testified that DigiDeal 

meets the definition of “slot machines” in Part II, § F(1)(a) of the 2010 Compact.  

See Kilby Dep. 153:19–156:4, ECF No. 50-22; see also Kilby Dep. 156:5–20 

(testifying that unlike DigiDeal, the table games offered by the Tribe, see Kilby 

Dep. Ex. 2, ECF No. 50-2, do not meet the definition of slot machines).  And the 

Tribe’s Executive Director of its Gaming Commission, Gordon Dickie, testified 
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that a game similar to DigiDeal known as Table Master is considered to be a slot 

machine.  Dickie Dep. 27:2–34:18, ECF No. 39-1. 

E. Tribe’s Fact Assertion: Double Hand Poker Is a “Banked Card 
Game” 

The State disputes the Tribe’s characterization of Double Hand Poker as a 

“banked card game” and the Tribe’s statement that the DBPR “approved the 

operation of a banked card game.”  Tribe’s Mot. Summ. J. at 5.  Double Hand 

Poker is a poker-style, designated player game.  See Jacobson Expert Report at 7–

11, ECF No. 52-2.  Indeed, the letter cited by the Tribe reflects the State’s 

determination in 2011 that the Double Hand Poker was not a banked card game 

when played in accordance with the rules submitted by the cardroom.  See Tribe’s 

Mot. Summ. J. at 5 (citing App. 0067). 

F. Tribe’s Fact Assertion: The Department’s Rules Permit a Player 
to Continuously Serve in the Designated Player Role and Do Not 
Require Rotation of the Designated Player Position 

The State disputes the Tribe’s statements that the DBPR’s rules of 

designated-player games “permit a player to continuously serve in the designated 

player role,” Tribe’s Mot. Summ. J. at 6, ECF No. 37, and “do not require rotation 

of the designated player position.”  Id. at 7.  To the contrary, if an eligible player 

desires to play as a designated player, DBPR regulations specifically provide that 

the role must rotate to that player.  See Fla. Admin. Code. R. 61D-11.002(5)(b) 
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(requiring that “the dealer button rotates around the card table in a clockwise 

fashion on a hand by hand basis to provide each player desiring to be the 

designated player an equal opportunity to participate as the designated player” 

(emphasis added)). 

G. Tribe’s Fact Assertion: Cardrooms’ Internal Controls Contain 
Descriptions of Designated Player Games That Are Player 
Banked  

The State disputes the Tribe’s statement that various cardrooms’ internal 

controls “contain descriptions of ‘designated player’ games that are player 

banked.”  In particular, the State disputes the Tribe’s characterization throughout 

its Motion that the designated-player games at issue in this litigation are “player 

banked.”  See Tribe’s Mot. Summ. J. at 7, ECF No. 37.  Designated player games 

have fundamental differences from banking card games.  See Kilby Dep. 54:23–

57:22, ECF No. 50-22 (acknowledging the differences between designated player 

games and banked card games); see also State’s Resp. to Interrogs. at 3, ¶ I, 

Tribe’s Mot. Summ. J. at App. 336, ECF No. 37-3 (objecting to every interrogatory 

using the term “player banked card game”).  The internal controls cited by the 

Tribe describe games that are fundamentally different from banking card games, 

and the State takes enforcement action if cardrooms depart from their stated 

internal controls, DBPR regulations or Florida law.  See, e.g. Zachem Decl. Ex. A, 

ECF No. 51-2. 
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H. Tribe’s Fact Assertion: The DBPR Approves Games 

The State disputes the Tribe’s statements that “DBPR approved the play of 

[various] games at the cardrooms” and that “DBPR has a very active role in 

approving games for play at specific cardrooms.”  Tribe’s Mot. Summ. J. at 6 n.2, 

ECF No. 37.  The DBPR does not approve games.  See St. Petersburg Kennel Club 

v. Dep’t of Bus. & Prof’l Regulation, Div. of Pari-Mutuel Wagering, 719 So. 2d 

1210, 1211–12 (Fla. 2d DCA 1998).  The DBPR reviews and approves internal 

controls for pari-mutuels.  See Lawson Dep. 29:14–16, ECF No. 32-1; Zachem 

Dep. 21:12–17, ECF No. 47-1. 

The emails cited by the Tribe in support of that statement do not purport to 

“approve” the submissions, and in fact never use that term.  See Tribe’s Mot. 

Summ. J. at App. 0231–33, ECF No. 37-2.  The emails state only that the 

submissions “appear to be compliant,” and further warn that the cardrooms must 

remain compliant with both DBPR regulations and Florida gaming statutes.  See id. 

I. Tribe’s Fact Assertion: The DBPR Approved the Play of an 
Electronic House Banked Card Game 

The State disputes the Tribe’s statement that “DBPR approved the play of an 

electronic house banked card game.”  Tribe’s Mot. Summ. J. at 9.  See also State’s 

Response to Interrogatories at 4, Tribe’s Mot. Summ. J. at App. 337, ECF No. 37-3 

(objecting to Tribe’s term “electronic house-banked card games”).  DigiDeal, the 

game to which the Tribe was referring, is a slot machine and not a house banked 
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card game.  See Final Action on Petition for Emergency Variance or Waiver, 

Tribe’s Mot. Summ. J. at App. 0295, ECF No. 37-3; see also LaBrocca Dep. 

102:1–6 (testifying that GLI tested DigiDeal, and DigiDeal passed testing 

requirements for slot machines); Jacobson Expert Report at 12–14, ECF No. 52-2. 

J. Tribe’s Fact Assertion: DigiDeal Is a “Fundamental Change” 
From the Electronic Blackjack Machines in Play at the Time of 
the Execution of the 2010 Compact 

The State disputes the Tribe’s characterization of DigiDeal as a 

“fundamental change” from the electronic blackjack machines in play at the time 

of the execution of the 2010 Compact.  See Tribe’s Mot. Summ. J. at 9–10 (arguing 

that DigiDeal’s use of a “shared common shoe of electronic cards” duplicated the 

“essential elements of play present in traditional non-electronic blackjack”).  In 

fact, the Tribe’s expert witness bluntly stated during his deposition that a shared 

common shoe makes no statistical difference and any effect on legitimate game 

play is imperceptible.  Kilby Dep. 194:17–195:8, ECF No. 50-22.  The Tribe’s 

expert witness also admitted during his deposition that he had not observed 

DigiDeal being played at Mardi Gras Casino or anywhere else in Florida.  See 

Kilby Dep. 30:14–16, ECF No. 50-22.  In fact, the DigiDeal slot machine was only 

offered in two Florida pari-mutuels for a limited period of time and has not been 

offered at any Florida pari-mutuel since November 14, 2012.  See Zachem Decl. 

¶ 6, ECF No. 51-1. 
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K. Tribe’s Fact Assertion: The DigiDeal Attendant Is a “Dealer” 

The State disputes the Tribe’s argument that the live attendant present at 

DigiDeal games was a “dealer.”  Tribe’s Mot. Summ. J. at 10, ECF No. 37. In the 

DigiDeal game, depictions of electronic cards are generated by a random number 

generator and delivered electronically on a computer screen.  See LaBrocca Dep. 

54:2–24, ECF No. 34-1; LaBrocca Dep. Exs 1, 2, ECF No. 48-1, 48-2; Jacobson 

Expert Report at 11–14, ECF No. 52-2.  There are no actual playing cards.  

Instead, the players interact with the game through terminals that provide a virtual 

representation of cards, and the attendant’s role is merely to push buttons on the 

player’s behalf.  See Jacobson Expert Report at 11–14, ECF No. 52-2; see also 

LaBrocca Dep. 47:1–19, ECF No. 34-1 (referring to DigiDeal attendant as “the 

administrator of the game”); LaBrocca Dep. 44:6–25 (explaining that the role of 

human operator of DigiDeal was to press a button, exchange currency, and 

generally advance the game). 

L. Tribe’s Fact Assertion: The Florida Legislature Took No Action 
of Any Kind on the 2015 Proposed Compact 

The State disputes the Tribe’s statement that the Florida Legislature “took no 

action of any kind” on the 2015 Proposed Compact.  Tribe’s Mot. Summ. J. at 13.  

The fact that the State Legislature declined to ratify the negotiated 2015 Proposed 

Compact does not mean that the Legislature took no action.  As the Tribe admits, 

the 2015 Proposed Compact was the subject of extensive consideration in both 
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Florida House and Senate committees, resulting in multiple bills being amended 

and proposed for consideration.  Tribe’s Mot. Summ. J. at 13; see also, e.g., Fla. 

SB 7074 (2016); Fla. SB 7072 (2016); Fla. HB 7111 (2016), Fla. HB 7109 (2016).  

The State agrees with the Tribe’s statement that the Legislature has not recognized 

“the authority of the Tribe to continue to offer banked card games.”  See Tribe’s 

Mot. Summ. J. at 14, ECF No. 37.  The Tribe’s authority to offer the games at 

issue herein terminated after the first five years of the 2010 Compact.  See 2010 

Compact at 50, Part XVI, § B, ECF No. 1-3.   

V. ARGUMENT 

A. Summary Judgment Is Not Appropriate Where Material Facts 
Are in Dispute 

Based upon the Rule 56 standard applicable to the Tribe’s Motion for 

Summary Judgment, and all of the material facts in dispute as set forth above, the 

Tribe’s Motion for Summary Judgment should be denied.  See Fed. R. Civ. P. Rule 

56(c)(1)(A), (B); Fitzpatrick v. City of Atlanta, 2 F.3d 1112, 1115 (11th Cir. 1993). 
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B. As a Matter of Law, the Tribe’s Argument That the State 
Permitted Banking or Banked Card Games Fails Because the 
State Cannot “Permit” What Is Prohibited by State Law 

The State has not permitted any non-tribal person, organization, or entity to 

conduct banking games.5  To the contrary, the laws of the State of Florida 

criminalize gambling and prohibit the conduct of banking games.  The State 

enforces its laws, including the prohibition on conduct of banking games. 

1. Banking Games Are Prohibited by State Law 

Gambling is illegal in the State of Florida, with limited statutorily defined 

exceptions.  See generally Ch. 849, Fla. Stat.  Gambling conducted pursuant to the 

2010 Compact is a statutorily defined exception created by the Florida Legislature.  

See § 285.710(3), (14), Fla. Stat.  Florida law also provides a limited exception to 

the criminal prohibition of gambling, which allows licensed cardrooms to offer 

authorized card games in their facilities.  See § 849.086, Fla. Stat. 

Florida law explicitly prohibits cardrooms from offering banking games,  see 

id. § 849.086(12)(a), and Florida law defines “banking game” as “a game in which 

the house is a participant in the game, taking on players, paying winners, and 

collecting from losers or in which the cardroom establishes a bank against which 

participants play.”  Id. § 849.086(2)(b).  Section 849.086(12)(a), Florida Statutes, 
                                                 
5  The Tribe’s legal right to operate banking games has expired and those games 
are now subject to the State’s prohibition on banking games.  The Tribe’s refusal to 
cease operation of such games necessitated the State’s causes of action against the 
Tribe in this case. 
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provides as follows:  “PROHIBITED ACTIVITIES.—No person licensed to 

operate a cardroom may conduct any banking game or any game not specifically 

authorized by this section.” 

2. Permission to Conduct Gaming Can Only Be Obtained 
Through an Affirmative Act of the Florida Legislature or 
an Amendment to the Florida Constitution 

a. The Florida Legislature Expressly Authorized the 
Tribe to Operate Banking Games for a Five-Year 
Period Only 

Permission to conduct gaming generally, and banking games specifically, 

can only be granted by an affirmative act of the Florida Legislature or an 

amendment to the Florida Constitution.  When the State and the Tribe successfully 

concluded their compact negotiations in 2010, the Florida Legislature passed a law 

that ratified and approved the 2010 Compact.  Ch. 2010-29, Laws of Fla. (codified 

at §§ 285.710–.712, Fla. Stat.).  That legislation explicitly permitted gaming in 

accordance with the 2010 Compact, id. § 285.710(13), and made it legal for people 

within the State to participate in such gaming at the Tribe’s specified facilities.  

Id. § 285.710(14).  

b. The Florida Legislature Allowed Pari-Mutuels to 
Offer Nonbanking Card Games but Not Banking 
Games 

Although the Florida Legislature created an exception to the criminal 

prohibition on gambling for licensed cardrooms, it has never permitted pari-
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mutuels to conduct banking games, and in fact the State has specifically prohibited 

pari-mutuels from conducting banking games.  See id. § 849.086(12)(a), Fla. Stat.  

Pari-mutuels licensed to operate cardrooms are permitted to conduct only games 

authorized by the State.  See id.  An “authorized game” is defined as a “game or 

series of games of poker or dominoes which are played in a nonbanking manner.” 

Id. § 849.086(2)(a) (emphasis added).  

In contrast to the banking games conducted by the Tribe, the State permits 

pari-mutuels to conduct gaming in which participants play against each other 

instead of against the house.  See id. § 849.086(1) (finding “that authorized games 

as herein defined are considered to be pari-mutuel style games and not casino 

gaming because the participants play against each other instead of against the 

house”).  “House,” as defined in the Florida Statutes, “means the cardroom 

operator and all employees of the cardroom operator.”  Id. §  849.086(2)(j). 

A “designated player,” as that term is used in Florida, means the player 

identified by the button as the player in the dealer position, but a designated player 

does not deal the cards, is not a “dealer,” and cannot be an employee of the 

cardroom.  See Fla. Admin. Code R. 61D-11.001.  There is no provision in Florida 

law that permits a cardroom to employ a designated player.  When played in 

accordance with Florida law and the applicable regulations, a designated player 
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game is not a banking game.  See § 849.086, Fla. Stat.; Fla. Admin Code 61D-

11.002.   

The DBPR reviews internal controls proposed by licensed cardrooms for 

compliance with the prohibition on conduct of banking games.  See Fla. Admin. 

Code R. 61D-11.019(1) (“Initial applications for a cardroom license shall include a 

complete set of written internal controls established in compliance with Section 

849.086, F.S., . . . .”).  A cardroom operator’s failure “to follow the internal 

controls once approved by the division shall be a violation of these rules.”  Fla. 

Admin. Code R. 61D-11.019(2). 

The State rejects the Tribe’s assertion that games offered by pari-mutuels 

and cardrooms with a designated player are banking games that infringe upon the 

Tribe’s exclusivity.  The games at issue are poker-style pari-mutuel games.  Pari-

mutuels and cardrooms are permitted by the Florida Statutes to offer poker and 

other specific authorized games.  See § 849.086, Fla. Stat.  The 2010 Compact 

contemplates this, and “[t]he operation of poker, including no-limit poker, at card 

rooms licensed by the State of Florida is a specific exception to the exclusivity 

provisions of the 2010 Compact.”  See 2010 Compact at 43, Part XII, § B(7), ECF 

No. 1-3.   

Games operated in accordance with the DBPR’s regulations are by 

definition not banking games.  See § 849.086, Fla. Stat.; Fla. Admin. Code R. 61D-
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11.002.  If the games are not operated in accordance with the DBPR’s regulations 

or the games as actually played in the cardrooms meet the definition of a banking 

game, then the DBPR initiates an action to enforce the prohibition on banking 

games.  See, e.g., Declaration of Jonathan Zachem Ex. A, ECF No. 51-2 

(Complaint filed on January 25, 2016 in DBPR, Div. Pari-mutuel Wagering v. 

Jacksonville Kennel Club, Inc., DBPR Case No. 2015-053213, DOAH Case No. 

16-1009). 

3. The State Enforces Its Prohibition of Banking Games 

The State actively enforces its prohibition on the conduct of banking games.  

For example, the DBPR investigated and initiated administrative proceedings 

against 17 cardroom operators to shut down the operation of designated player 

games played in a banking game manner.  See Zachem Decl. ¶ 8, ECF No. 51-1.  

In those administrative proceedings, the State alleged that the games were operated 

in a manner inconsistent with the internal controls submitted to the DBPR and 

Chapter 61D-11.002 of the Florida Administrative Code.  See id.  The State has 

alleged that these cardroom operators violated § 849.086, Florida Statutes, by 

operating a banking game or a game not specifically authorized by Florida Law.  

See, e.g., Zachem Decl. Ex. A, ECF No. 51-2. The State is actively prosecuting 

these administrative actions as of the date of this filing.  See Zachem Decl. ¶ 8, 

ECF No. 51-1. 
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4. The State Cannot Allow What the Legislature Has 
Forbidden 

The State’s unambiguous prohibition of banking games defeats the Tribe’s 

argument that the State has permitted banking games.  The Tribe argues that the 

State “permitted” cardrooms to operate banking games when cardrooms operated 

games in a manner inconsistent with the internal controls submitted to and 

evaluated by the DBPR.  See Tribe’s Mot. Summ. J. at 15–19.  However, where the 

Legislature has specifically made the conduct of banking card games illegal, no 

division, agency, or employee of the State has authority to permit such games.  

Indeed, as has been previously noted, it is “inconceivable” that a government 

official could “either inadvertently, through error, or intentionally, by design” 

allow an action that the legislative branch has forbidden.  Dade Cnty. v. Gayer, 388 

So. 2d 1292, 1294 (Fla. 3rd DCA 1980). 

Even if the DBPR were to adopt regulations which purported to allow 

banking games in cardrooms, those regulations would be invalid based on their 

conflict with the prohibition of banking games in § 849.086(12)(a), Florida 

Statutes.  See Great Am. Banks, Inc. v. Div. of Admin. Hrgs., Dep’t of Admin., 412 

So. 2d 373, 375 (Fla. 1st DCA 1981) (“The rulemaking process cannot be used to 

make legal that which there was no authority to do in the first place.”).  Because 

the DBPR does not have authority to make regulations which legalize types of 
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gaming prohibited by the legislature, see id.; § 849.086, Fla. Stat., the DBPR’s 

regulations cannot constitute “permission” of banking games by the State. 

Prohibited activity does not become permitted by virtue of the manner in 

which the State exercises its prosecutorial discretion.  See Idaho v. Coeur D’Alene 

Tribe, 794 F.3d 1039, 1044 (9th Cir. 2015).  In Idaho v. Coeur D’Alene Tribe, the 

Coeur D’Alene Tribe argued that Hold’em  poker should be classified as a Class II 

game because Idaho permitted Hold’em  poker to be played in the state and did not 

enforce its statutory prohibition of poker.  Id.  In rejecting this argument, the court 

explained that uneven enforcement of the poker prohibition did not convert poker 

into a Class II game.  Id. (“As poker is explicitly prohibited, it does not matter 

whether it is played in the State.  Nor does the exercise of prosecutorial discretion 

show that poker is not prohibited by law.”).   

Likewise, in this case, the Florida legislature has expressly prohibited 

banking games, § 849.086, Fla. Stat., and it does not matter whether pari-mutuels 

have conducted banking games.  See Idaho v. Coeur D’Alene Tribe, 794 F.3d at 

1044.  The only way the State can permit banking games is through an amendment 

to the Florida Constitution or an affirmative act of the legislature which repeals 

§ 849.086’s prohibition of banking games.  See id.; Great Am. Banks., 412 So. 2d 

at 375; Dade Cnty. v. Gayer, 388 So. 2d 1292 at 1294.  As a matter of law, the 
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State is incapable of permitting any person, organization, or entity to operate 

banking games in the absence of affirmative action by Florida lawmakers. 6 

VI. THE STATE IS ENTITLED TO SUMMARY JUDGMENT IN ITS 
FAVOR ON COUNT II OF THE TRIBE’S VERIFIED COMPLAINT 

As stated in the State’s motion for Partial Summary Judgment, ECF No. 38, 

this Court should enter summary judgment in favor of the State and against the 

Tribe on Count II of the Tribe’s Verified Complaint for the following reasons: 

(1) there is no genuine dispute as to the material fact that a Class III 

Gaming Compact has been in continuous effect between the Tribe and the State 

since 2010 and that the 2010 Compact remains in effect for a term of 20 years by 

its terms (that is, until 2030).  Part XVI.B, Effective Date and Term, Compact;  

(2) IGRA expressly prohibits any claim that the State has failed to 

negotiate new compact terms when there is an existing Class III Gaming Compact 

between the State and the Tribe; and 

(3) there is no genuine dispute as to the material facts that (a) the 

State’s waiver of sovereign immunity is limited solely to issues arising under the 

existing Class III Gaming Compact between the State and the Tribe, and (b) the 

                                                 
6 On the grounds stated above in Subpart V.B. and particularly the legal argument 
stated above in Subpart V.B.4., this Court could grant summary judgment in favor 
of the State on Count I of the Tribe’s Complaint.  See Fed. R. Civ. P. 56(f)(1) 
(“After giving notice and a reasonable time to respond, the court may . . . grant 
summary judgment for a nonmovant.”) 
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State has not consented to be sued by the Tribe for disputes over the Tribe’s 

request for negotiations to enter into either an amended or altogether new compact. 

The Tribe argues in Section III.B.1 of the Tribe’s Motion that the State was 

obligated to negotiate a new compact or an amended compact in good faith, and 

the Tribe argues that the Court should grant summary judgment in its favor on 

Count II of the Tribe’s Verified Complaint.  The Tribe argues that the provision for 

banked card games has expired and that material changes in circumstances 

justifying new negotiations have occurred since the 2010 Compact was agreed to 

six years ago.  The Tribe also cites this Court’s earlier order, arguing that “the 

State’s obligation to negotiate in good faith extends to renewal of expired portions 

of an existing compact. See also Rincon Band of Luiseno Mission Indians v. 

Schwarzenegger, 602 F.3d 1019, 1042 (9th Cir. 2010); Wisconsin Winnebago 

Nation v. Thompson, 22 F.3d 719, 724 (7th Cir. 1994).”  Tribe’s Mot. Summ. J. at 

24 (emphasis added). 

The Tribe’s argument ignores the language in 25 U.S.C. § 2710(d)(3)(A) 

which makes clear that there is no requirement to renegotiate the terms of an 

existing compact between the Tribe and the State.  As the State discussed in its 

Motion for Summary Judgment, IGRA created a cause of action “arising from the 

failure of a State to enter into negotiations with the Indian tribe for the purpose of 

entering into a Tribal-State compact under [25 U.S.C. § 2710(d)(3)] or to conduct 
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such negotiations in good faith.”  25 U.S.C. § 2710(d)(7)(A)(i).  However, 

litigation under § 2710(d)(7)(A) can only be prosecuted by a tribe when there is no 

existing Tribal-State Compact, as is plainly stated in § 2710(d)(7)(B)(ii). 

As stated in the Statement of Undisputed Facts in the State’s Motion for 

Partial Summary Judgment, the Tribal-State Compact at issue in this litigation has 

been in effect continuously since its execution and approval in 2010 and certainly 

in effect at all times relevant to the issues before this Court.  State’s Mot. Partial 

Summ. J. at 5–6, Part II, ¶¶ 1–4.  So, the Tribe cannot satisfy its cause of action’s 

threshold requirement that no compact has been entered into.  See 25 U.S.C. 

§ 2710(d)(7)(B)(ii).  IGRA plainly states that the Tribe does not have and cannot 

prevail on a cause of action for failure to negotiate until, and unless, the Compact 

expires or is terminated. 

The two federal decisions cited by the Tribe in the quoted discussion (at 

page 24 of its Motion) are simply inapposite.  Starting with the Rincon 

determination, it is a matter of public record that Section 4.4.3 of the California-

Rincon Class III Gaming Compact specifically required renegotiation of certain 

Compact provisions upon request of either the state or the tribe.  See Dep’t of 

Interior, Bureau of Indian Affairs, Notice of Approved Tribal-State Compacts, 65 

Fed. Reg. 95, 31189 (May 16, 2000); Jacobson Decl. Ex. C, ECF No. 52-4. 
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The requirement to renegotiate the Rincon Compact was the product of a 

specific written provision in that compact that required renegotiation, which was 

agreed to by both the state and the tribe and memorialized in the compact that was 

approved by the Secretary of the Interior.  See id. The 2010 Compact at issue in 

this litigation does not contain any such agreement. 

Nor does Wisconsin Winnebago support the point for which it was cited by 

the Tribe.  First, Winnebago lost its good faith lawsuit in Wisconsin federal district 

court and the Seventh Circuit affirmed.  See Wisconsin Winnebago Nation v. 

Thompson, 824 F. Supp. 167 (W.D. Wis. 1993), aff’d, 22 F.3d 719 (7th Cir. 1994).  

Second, Winnebago was not permitted to avoid its existing agreement by filing a 

§ 2710(d)(7) lawsuit: 

But even if IGRA gives a tribe the right to dictate the location of 
gaming facilities on its land, the tribe may not exercise that right 
immediately after it concludes a compact purporting to settle the terms 
and conditions under which Class III gaming will be conducted on 
that tribe's land. To hold otherwise would undermine the process of 
negotiation and vitiate the various agreements and compromises 
which allowed a compact to be concluded. Section 2710(d)(7) is 
meant to give Indian tribes a mechanism through which to force a 
reluctant state government to the bargaining table and require it to 
negotiate a compact in good faith: it is not intended to be a means by 
which a tribe may make an end-run around an existing agreement.  

This is not to say, however, that at some later date, circumstances 
having changed, the Winnebago Nation may not require the State of 
Wisconsin to negotiate a new compact or to enter into discussions to 
amend this compact, but rather that the Winnebago Nation may not at 
this time seek to obtain in court what it recently bargained away in 
the compact. This Court, however, need not now determine exactly 

Case 4:15-cv-00516-RH-CAS   Document 53   Filed 07/22/16   Page 33 of 37



34 
2237653 

under what conditions a tribe could require a state to renegotiate a 
term of a concluded compact since it is clear that whatever those 
conditions might be, they were not satisfied here. 

Wisconsin Winnebago Nation v. Thompson, 22 F.3d 719, 724 (7th Cir. 1994) 

(emphasis supplied).  Just as the Wisconsin Winnebago Nation could not obtain in 

court favorable gaming locations it had bargained away, the Seminole Tribe of 

Florida may not make an end-run around the expiration of the five-year period to 

operate banking card games that it bargained for in the 2010 Compact. 

VII. CONCLUSION 

WHEREFORE, the State of Florida respectfully requests that the Court: 

(1) deny the Seminole Tribe of Florida’s Motion for Summary Judgment as to both 

Count I and Count II of the Tribe’s Verified Complaint and Count I and Count II 

of the State’s Complaint; (2) grant the State’s Motion for Partial Summary 

Judgment as to Count II of the Tribe’s Verified Complaint; and (3) grant any 

further relief this Court deems proper.7 

Dated: July 22, 2016 

CERTIFICATE OF WORD COUNT 

As required by Local Rule 7.1(F), I certify that the foregoing contains 7,652 

words, excluding parts of the document that are exempted by the Rule. 
                                                 
7 If the Court is so inclined, and after reasonable notice and an opportunity for the 
Tribe to respond, the State of Florida respectfully requests that the Court also grant 
in favor of the State summary judgment as to Count I of the Tribe’s Verified 
Complaint and Count I and Count II of the State’s Complaint. 
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