
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NORTH DAKOTA 

NORTHWESTERN DIVISION 
 
   ENERPLUS RESOURCES (USA) 
CORPORATION, a Delaware corporation, 

 
Plaintiff, 

 
vs. 

 
WILBUR D. WILKINSON, an individual;  
THE THREE AFFILIATED TRIBES, FORT 
BERTHOLD DISTRICT COURT; REED 
ALAN SODERSTROM, agent for Wilbur D. 
Wilkinson; and ERVIN J. LEE, an individual, 
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 
 
Case No. 1:16-cv-00103-DLH-CSM 
 
 

MEMORANDUM IN SUPPORT OF MOTION FOR PRELIMINARY 

INJUNCTION AND AN ORDER REQUIRING DEFENDANT SODERSTROM TO 

DEPOSIT THE EXCESS MONEY INTO COURT 

 

Plaintiff, Enerplus Resources (USA) Corporation (“Plaintiff”), submits this 

Memorandum in Support of its Motion for Preliminary Injunction and an Order 

Requiring Defendant Soderstrom to Deposit the Excess Money into Court.  

INTRODUCTION 

This case arises from a Settlement Agreement dated October 4, 2010 (the 

“Settlement Agreement”) entered into by and between, among others, Peak North 

Dakota, LLC (“Peak North”) and Defendants, Wilbur D. Wilkinson (“Wilkinson”) and 

Ervin J. Lee (“Lee”), whereby, among other things, Peak North agreed to assign an 

overriding royalty interest to Wilkinson and Lee in certain oil and gas leases located in 

North Dakota.  In conjunction with the Settlement Agreement and the terms set forth 

therein, Peak North assigned to Wilkinson and Lee an overriding royalty interest pursuant 

to the Assignment of Overriding Royalty Interest executed October 4, 2010 (the “ORRI 
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Assignment”).  On this same day, and again, pursuant to the terms of the Settlement 

Agreement, Wilkinson executed a Division Order dated October 4, 2010 (the “Wilkinson 

Division Order”) applicable to the overriding royalty interest he received from Peak 

North as a result of the Settlement Agreement and the ORRI Assignment.  Similarly, 

pursuant to the Settlement Agreement, Lee executed a Division Order dated October 4, 

2010 (the “Lee Division Order”)1 applicable to the overriding royalty interest he received 

from Peak North as a result of the Settlement Agreement and the ORRI Assignment.  In 

December 2010, Peak North merged with and into Plaintiff, with Plaintiff being the 

surviving entity.  In February 2011 and in order to resolve a dispute between Wilkinson 

and Lee over contingent legal fees, the Three Affiliated Tribes Fort Berthold District 

Court (the “Tribal Court”) ordered (the “IOLTA Payment Order”) that all future 

payments due from Peak North to Wilkinson and Lee be deposited into the trust account 

of Wilkinson’s attorney, Reed Soderstrom (“Soderstrom”).  

Commencing in August 2014 through October 2015, when paying the overriding 

royalty interest amount due to Wilkinson and Lee, collectively, the accounting 

department of Plaintiff, through clerical error, authorized the total deposit of 

$2,991,425.25 into the IOLTA of Soderstrom.  However, pursuant to the terms and 

conditions set forth in the Settlement Agreement, the ORRI Assignment and the Division 

Orders, Plaintiff was only required to collectively deposit $29,914.10 into the IOLTA of 

Soderstrom for the months of August 2014 through October 2015.  As a result, Plaintiff 

overpaid Wilkinson and Lee, collectively, by $2,961,511.15 (the “Excess Money”).  

Soderstrom refuses to return the Excess Money to Plaintiff.    

                                                
1 Collectively, the Wilkinson Division Order and the Lee Division Order are referred to herein as 

the “Division Orders.” 
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Additionally, despite the fact that the Settlement Agreement, the ORRI 

Assignment and the Wilkinson Division Order contain clear and unambiguous forum 

selection clauses requiring any lawsuit arising therefrom to be resolved in the state courts 

of the state of North Dakota or an applicable Federal District Court sitting in North 

Dakota, Wilkinson served Plaintiff on April 6, 2016 with a lawsuit filed in the Tribal 

Court, Civil No. CV-2016-0079 (the “Tribal Court Complaint”).  See Complaint in 

Wilbur D. Wilkinson v. Enerplus Resources Corporation, Doc. 1-8.  The Tribal Court 

previously dismissed a similar lawsuit filed by Wilkinson against Peak North and others 

in October 2008 because the Tribal Court stated that it lacked jurisdiction due to the 

bargained-for forum selection clauses set forth in a letter agreement dated September 24, 

2007 and a termination agreement dated January 15, 2008 entered into between the 

parties. 

Plaintiff respectfully requests that this Court enforce the bargained-for forum 

selection clauses by enjoining Wilkinson from filing or prosecuting any actions arising 

out of the Settlement Agreement, the ORRI Assignment and/or the Wilkinson Division 

Order other than in this Court and enjoining the Tribal Court from exercising jurisdiction 

over the dispute arising under the Settlement Agreement, the ORRI Assignment, the 

Wilkinson Division Order and/or related transactions.  Plaintiff’s motion for a 

preliminary injunction should be granted based on Plaintiff’s likelihood of success on its 

claim for a permanent injunction and the serious harm that could result from the Court’s 

failure to grant this relief.  Specifically, Eighth Circuit law provides that forum selection 

clauses, such as those included in the Settlement Agreement, the ORRI Assignment and 

the Wilkinson Division Order, are enforceable and preclude Defendant Wilkinson from 
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bringing any action arising from the agreements in the Tribal Court, as well as preclude 

the Tribal Court from exercising jurisdiction over any such action.  Both public policy 

and the harm that will be experienced by Plaintiff also support granting a preliminary 

(and permanent) injunction enforcing the bargained-for contractual rights of the parties.  

Wilkinson, however, will suffer no harm from the preliminary injunction as he will still 

have a venue available to him in which to bring any claims he may assert against 

Plaintiff.  As such, exhaustion of tribal remedies is not required in this instance because 

the parties have agreed to resolve all disputes in federal court pursuant to the Settlement 

Agreement, the ORRI Assignment and the Wilkinson Division Order.  Thus, a 

preliminary injunction is appropriate.  Finally, Plaintiff respectfully requests that, 

pursuant to North Dakota Century Code § 32-11-01 and applicable case law, this Court 

order Soderstrom to deposit the Excess Money into the Court pending a final 

determination of this matter.  

FACTS 

On October 4, 2010, Peak North and Wilkinson, among others, entered into a 

Settlement Agreement whereby Peak North agreed to assign to Wilkinson an overriding 

royalty interest in oil and gas leases located in North Dakota.  See Settlement Agreement, 

Doc. 1-3.2  Pursuant to the Settlement Agreement, Peak North and Wilkinson agreed that 

any disputes arising under this Agreement and/or the 
transactions contemplated herein shall be resolved in the 
United States District Court for the District of North 
Dakota Northwest Division and such court shall have 
exclusive jurisdiction hereunder and no party shall have the 
right to contest jurisdiction or venue. 

                                                
2  Defendant Wilkinson is a member of the Three Affiliated Tribes.  
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See Settlement Agreement, 9, Doc. 1-3.  The Settlement Agreement is signed by Peak 

North, Wilkinson and Lee, who was then Wilkinson’s attorney.  See Settlement 

Agreement, 13, Doc. 1-3. 

Pursuant to the terms of the Settlement Agreement, on October 4, 2010, Peak 

North assigned to Wilkinson the overriding royalty interest described in the ORRI 

Assignment.  See ORRI Assignment, Doc. 1-4.  The ORRI Assignment includes the 

following forum selection clause:  

Assignor and Assignee hereby expressly acknowledge and 
agree that this Assignment and any disputes arising out of 
or related to this Assignment and/or the transactions 
contemplated herein shall be resolved in the State Courts of 
the State of North Dakota or an applicable Federal District 
Court sitting in North Dakota and such courts shall have 
exclusive jurisdiction hereunder and neither Assignor or 
Assignee shall have the right to contest jurisdiction or 
venue.  

ORRI Assignment, 2, Doc. 1-4.  Additionally, pursuant to the terms of the Settlement 

Agreement, on October 4, 2010, Wilkinson executed the Division Order which includes 

the following provision:  

Interest Owner hereby expressly acknowledges and agrees 
that this Division Order and any disputes arising out of or 
related to this Division Order and/or the transactions 
contemplated herein shall be resolved in the State Courts of 
the State of North Dakota or an applicable Federal District 
Court sitting in North Dakota and such courts shall have 
exclusive jurisdiction hereunder and Interest Owner shall 
not have the right to contest jurisdiction or venue.  

See Wilkinson Division Order, 2, Doc. 1-5.  An identical forum selection provision is 

included in the Division Order executed by Lee.  See Lee Division Order, 2, Doc. 1-7.  In 

December 2010, Peak North merged with and into Plaintiff, with Plaintiff being the 

surviving entity.   
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In February 2011 in a suit brought by Wilkinson against Lee, the Tribal Court 

resolved a dispute between them over legal fees by ordering that all future payments due 

from Peak North to Wilkinson and Lee be deposited into the trust account of Wilkinson’s 

attorney, Soderstrom.  See IOLTA Payment Order, 2, Doc. 1-6.  

Commencing in August 2014 through October 2015, when paying the overriding 

royalty interest amount due to Wilkinson and Lee, collectively, the accounting 

department of Plaintiff, through clerical error, authorized the total deposit of 

$2,991,425.25 into the IOLTA of Soderstrom.  However, pursuant to the Settlement 

Agreement, the ORRI Assignment and the Division Orders, Plaintiff was only required to 

deposit, on and after September 1, 2010, a 0.45% of 8/8ths overriding royalty interest, 

proportionately reduced accordingly, to Wilkinson and a 0.05% of 8/8ths overriding 

royalty interest, proportionately reduced accordingly, to Lee, or a collective $29,914.10, 

into the IOLTA of Soderstrom for the months of August 2014 through October 2015.  See 

Doc. 1-3, 3; Doc. 1-4, 1; Doc. 1-5, 1; Doc. 1-7, 1.  As a result, Plaintiff overpaid 

Wilkinson and Lee, collectively, by $2,961,511.15, the Excess Money.  Soderstrom 

refuses to return the Excess Money to Plaintiff.  

On or about April 6, 2016, Wilkinson filed suit against Plaintiff in the Tribal 

Court, Civil No. CV-2016-0079.  Previously, in October 2008, the Tribal Court dismissed 

a similar lawsuit filed by Wilkinson against Peak North and others because it lacked 

jurisdiction as a result of the forum selection clauses in previous agreements between 

Peak North and Wilkinson.  See Order Granting Motion to Dismiss, Doc. 1-2.   
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ARGUMENT 

I. A Preliminary Injunction Should be Granted. 

A. Preliminary Injunction Standards 

In Dataphase Systems, Inc. v. C L Systems, Inc., 640 F.2d 109, 114 (8th Cir. 1981) 

(en banc), the Eighth Circuit explained that “[w]hether a preliminary injunction should 

issue involves a consideration of (1) the threat of irreparable harm to the movant; (2) the 

state of balance between this harm and the injury that granting the injunction will inflict 

on other parties litigant; (3) the probability that movant will succeed on the merits; and 

(4) the public interest.”  This inquiry is an equitable one, requiring a consideration of 

“whether the balance of equities so favors the movant that justice requires the court to 

intervene to preserve the status quo until the merits are determined.”  Id. at 113 (footnote 

omitted).  Thus, if the balance of factors weighs sufficiently in the movant’s favor, courts 

should grant a preliminary injunction even if the movant has a questionable likelihood of 

success on the merits.  Id. 

In this case, each of these four factors weighs heavily in favor of the entry of a 

preliminary injunction preventing Wilkinson from maintaining any action in the Tribal 

Court arising from the Settlement Agreement, the ORRI Assignment and/or the 

Wilkinson Division Order and enjoining the Tribal Court from exercising jurisdiction 

over the same.  Accordingly, the instant motion should be granted. 
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B. Enjoining Wilkinson From Prosecuting His Action In The Tribal 

Court And Enjoining The Tribal Court From Exercising Jurisdiction 

Over Wilkinson’s Action Is Warranted Due To The Existence Of A 

Forum Selection Clause.  

1. Plaintiff has a high probability of success on the merits.  

 

Generally, “tribal jurisdiction over the conduct of nonmembers exists only in 

limited circumstances.”  Larson v. Martin, 386 F. Supp. 2d 1083, 1087 (D.N.D. 2005) 

(citations omitted).  For a tribal court to retain jurisdiction over a claim involving a 

nonmember the claim must fall within the parameters of one of the two exceptions 

established in Montana v. United States, 450 U.S. 544, 565-66 (1981).  See Strate v. A-1 

Contractors, 520 U.S. 438, 456-57 (1997).  However, the Montana analysis is immaterial 

and exhaustion of tribal court remedies is unnecessary when the parties have contracted 

for a nontribal forum.  When, as is the case here, “the negotiating parties have agreed to 

an appropriate forum exhaustion of tribal remedies is not required.”  Larson, 386 F. Supp. 

2d at 1088 (citing FGS Constructors Inc. v. Carlow, 64 F.3d 1230, 1233 (8th Cir. 1995)).   

It is an established rule in the Eighth Circuit that parties may waive tribal court 

jurisdiction, and compliance with the tribal exhaustion doctrine through a forum selection 

clause.  See id.  In Larson, the plaintiff, a nonmember, filed a complaint for breach of 

contract in the United States District Court for the District of North Dakota against an 

enrolled member of the Turtle Mountain Band.  Larson, 386 F. Supp. 2d at 1085-86.  The 

contracts at issue each contained forum selection clauses. The first clause provided:  

THIS AGREEMENT WILL BE DEEMED FULLY EXECUTED 
AND PERFORMED IN OUR OR ASSIGNEE’S PRINCIPAL 
PLACE OF BUSINESS AND WILL BE GOVERNED BY AND 
CONSTRUED IN ACCORDANCE WITH STATE LAW. YOU 
EXPRESSLY CONSENT TO JURISDICTION OF ANY STATE 
OR FEDERAL COURT IN THAT STATE OUR [sic] OR OUR 
ASSIGNEE’S PRINCIPAL PLACE OF BUSINESS OR ANY 
OTHER COURT SO CHOSEN BY US. 
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Id. at 1084-85.  The second clause stated: 

No suit or action shall be commenced hereunder by any claimant, 
. . . [o]ther than in a state court of competent jurisdiction in and for 
the county or other political subdivision of the state in which the 
project, or any part thereof, is situated, or in the United States 
District Court for the district in which the project, or any part 
thereof, is situated, and not elsewhere.  

Id.  

In ruling on the defendant’s motion to dismiss based upon lack of subject matter 

jurisdiction and the tribal exhaustion doctrine, the Larson court noted that the forum 

selection clause required disputes arising from the agreements be litigated in the state or 

federal courts of North Dakota.  Id.  Denying the motion, the court found that the 

plaintiff’s claims were not required to be litigated in tribal court “nor could they be” since 

the parties had elected another forum.  Id. at 1087-88.  

In this case, the Settlement Agreement, which forms the basis of Wilkinson’s 

claims in the Tribal Court, contains a forum selection clause designating the United 

States District Court for the District of North Dakota Northwest Division as having 

exclusive jurisdiction to decide any disputes arising therefrom.  See Doc. 1-3, 9.  Further, 

there is no question regarding the validity of the Settlement Agreement as evidenced by 

Wilkinson’s own allegations of breach in the Tribal Court Complaint wherein Wilkinson 

seeks to enforce the terms of the Settlement Agreement.  See Doc. 1-8.  Just as in Larson 

and Carlow, Wilkinson may not bring or maintain any action under the Settlement 

Agreement in the Tribal Court and the Tribal Court simply does not have jurisdiction to 

hear this dispute—just as the Tribal Court previously ruled in October 2008 in dismissing 

Wilkinson’s then-filed case.  See Doc. 1-2.  Thus, based upon Eighth Circuit law, 
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Plaintiff has established a likelihood of succeeding on the merits of its claim for a 

permanent injunction, supporting its request for a preliminary injunction herein. 

2. Plaintiff will be irreparably harmed unless a preliminary 

injunction is ordered and the balance of harm to the parties 

favors a grant of preliminary injunction. 

 

The balance of harm to Plaintiff from a denial of a preliminary injunction greatly 

outweighs any harm to Wilkinson.  If a preliminary injunction does not issue, Plaintiff 

will be irreparably harmed by the failure to recognize its bargained-for contractual rights.  

Plaintiff will be forced to expend both time and resources defending itself in the Tribal 

Court with, likely, no recourse to recoup these costs from Wilkinson.  On the other hand, 

however, Wilkinson faces no harm from the granting of injunctive relief, as he can 

attempt to assert any claim he may assert against Plaintiff in this case (see FRCP 13(a)).  

Due to the harm that Plaintiff will suffer if a preliminary injunction is not granted, 

compared with the fact that Wilkinson will suffer no harm from the granting of such an 

injunction, a preliminary injunction is warranted. 

3. The public interest favors a grant of preliminary injunction. 

Finally, public policy also weighs in favor of granting the requested preliminary 

injunction.  Without a doubt, public policy favors the enforcement of parties’ bargained-

for contractual rights.   

Based upon the fact that Wilkinson is suing Plaintiff for an alleged breach of the 

Settlement Agreement, there is no question that the terms of the Settlement Agreement, 

the ORRI Assignment and/or the Wilkinson Division Order are enforceable—including 

the forum selection clauses.  Because Eighth Circuit case law enforces such forum 

selection clauses and allows parties to remove themselves from the jurisdiction of the 

Tribal Court by agreement without any need to await the exhaustion/completion of 
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possible tribal court remedies/proceedings, a preliminary injunction enjoining Wilkinson 

from prosecuting its action in the Tribal Court and enjoining the Tribal Court from 

exercising jurisdiction over any claim arising under the Settlement Agreement, the ORRI 

Assignment and/or the Wilkinson Division Order is warranted.    

II. The Excess Money Should Be Deposited Into Court Pending Final Resolution 

of This Matter. 

North Dakota law provides as follows: 

When it is admitted by the pleadings or the examination of a party 
that the party has in the party’s possession or under the party’s 
control any money or other thing capable of delivery, which, being 
the subject of the litigation, is held by that party as trustee for 
another party or which belongs or is due to another party, the court 
may order the same to be deposited in court, or delivered to such 
party with or without security, subject to the further direction of 
the court. 

N.D. Cent. Code Ann. § 32-11-01; see also N. States Power Co. v. Pub. Serv. Comm’n, 

13 N.W.2d 779, 784 (N.D. 1944) (the court ordered the plaintiff to deposit with the clerk 

of the court the sums of money it collected from its customers in excess of the fixed rates 

pending final resolution).   

Pursuant to the IOLTA Payment Order, Plaintiff is required to deposit the 

proceeds of production attributable to the overriding royalty interests assigned to 

Wilkinson and Lee pursuant to the ORRI Assignment in to the IOLTA of Soderstrom.  

See Doc. 1-6.  Through clerical error, Plaintiff deposited the Excess Money with 

Soderstrom to be held in trust for Wilkinson and Lee.  Soderstrom has communicated to 

Plaintiff and Plaintiff’s counsel that he retains the Excess Money and that he will not 

return it to Plaintiff.  The Excess Money is the subject of the Tribal Court litigation and 

the subject of this litigation.  As a result, pursuant to the provisions of N.D. Cent. Code 
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§ 32-11-01, this Court should order Soderstrom to deposit the Excess Money into this 

Court pending final resolution of this matter.  

CONCLUSION 

For these reasons, Plaintiff respectfully requests that the Court grant its motion for 

a preliminary injunction prohibiting Wilkinson from filing or prosecuting, and the Tribal 

Court from exercising jurisdiction over, any lawsuit arising from or related to the 

Settlement Agreement, the ORRI Assignment and/or the Wilkinson Division Order, and 

further requests that the Court order Soderstrom to deposit the Excess Money into the 

Court pending final resolution of this matter, and for such other and further relief as the 

Court deems just and equitable. 

 
Date:  May 5, 2016 Respectfully submitted, 

 
LATHROP & GAGE LLP 
 
 
By: /s/ Graham P.B. Boswell   

Graham P. B. Boswell  ND #08009 
950 Seventeenth Street, Suite 2400 
Denver, CO 80202 
(720) 931-3200 Telephone 
(720) 931-3201 Facsimile 
gboswell@lathropgage.com 
 
Michael J. Abrams  MO #42196 
(pro hac vice application pending) 
2345 Grand Boulevard, Suite 2800 
Kansas City, MO 64108 
(816) 292-2000 Telephone 
(816) 292-2001 Facsimile 
mabrams@lathropgage.com 
 

ATTORNEYS FOR PLAINTIFF 
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