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1 
 

INTRODUCTION 

Defendants, in attempting to limit their potential damage exposure for their 

intentional trespass on Plaintiffs’ trust lands for over fifteen years [Dkt. No. 31], ask this 

Court to adopt a state law standard that would provide Plaintiffs a minimal recovery for 

only two years. In doing so, they would have this Court ignore both Supreme Court and 

Tenth Circuit precedent. 

Defendants’ Motion conspicuously fails to mention that Plaintiffs are pursuing 

claims for Defendants’ willful trespass, which has continued despite specific direction 

from the Bureau of Indian Affairs (the “BIA”) that Defendants’ pipeline should be 

removed. Defendants’ refusal to remove their pipeline is apparently due to their belief 

that they can only be held liable for state law trespass damages – limited to the value of 

the land at issue – while they continue to reap hundreds of thousands, if not millions, of 

dollars in profit each year from the illegal operation of their pipeline on Plaintiffs’ lands. 

Under these circumstances, Defendants might rationally conclude that there is no reason 

to cease their trespass, particularly when they are dealing with some of the poorest 

landowners in Oklahoma who are no match for Defendants’ size and resources.  

Defendants’ belief that they can indefinitely and illegally operate their pipeline 

across Plaintiffs’ property without significant repercussions is mistaken. The United 

States government holds the land at issue in trust for Plaintiffs, all of whom are members 

of federally recognized Indian tribes. Thus, Plaintiffs’ trespass claims, including the 

applicable statute of limitations, if any, and the recoverable damages, are governed by 

federal common law rather than Oklahoma law. In fact, the United States Supreme Court 
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has specifically held that state law cannot govern Plaintiffs’ trespass claims because it 

would interfere with important federal policies regarding the protection of Indians and 

their relations with the United States. See generally Cnty. of Oneida v. Oneida Indian 

Nation, 470 U.S. 226 (1985) (Oneida II).  

Under Oneida II, no statute of limitations applies to Plaintiffs’ trespass claims, and 

Plaintiffs have multiple federal common law remedies available, including requiring 

Defendants to provide an accounting of their profits from the illegal operation of the 

pipeline over the past fifteen years, disgorgement of the profits made by Defendants from 

their bad faith trespass, and imposing a constructive trust on the pro-rata portion of those 

profits that is attributable to the section of pipeline that is on Plaintiffs’ property. 

Defendants’ Motion should be denied, and Plaintiffs should be allowed to pursue 

recovery of all damages available in this case under the correct, federal standard, 

including a portion of Defendants’ profits. 

FACTUAL BACKGROUND 

The Property at issue in this case is Emaugobah Kiowa Allotment 84 (“Allotment 

84” or “the Property”). (Joint Status Report [Dkt. 22], Stipulated Fact 1.) The beneficial 

owners of Allotment 84 are the federally recognized Kiowa Tribe of Oklahoma (the 

“Kiowa Tribe”), a number of its members, and members of other federally recognized 

Indian tribes. (Compl. ¶¶ 5-42.)The United States holds Allotment 84 in trust for the 

benefit of all of the owners. (Id.)  

Defendants, collectively, are one of the largest pipeline companies in Oklahoma, 

operating approximately 2,200 miles of intrastate pipelines and another 7,900 miles of 
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interstate lines.1 Approximately 7700 miles of these pipelines serve the Anadarko Basin 

with an average daily gathered throughput of 1.59 Tbtu/d of natural gas and producing 

58.50 MBbl/d natural gas liquids.2 One of Defendants’ intrastate pipelines runs across 

Allotment 84, over a .73 acre easement Defendants’ predecessor obtained in 1980. 

Defendants have stipulated that “[t]he easement expired on November 18, 2000.” (Joint 

Status Report [Dkt. 22], Stipulated Fact 2.) Defendants have also stipulated that Plaintiffs 

never consented to renew that easement and that the BIA has not approved a renewed 

right of way. (Id., Stipulated Facts 3-8.) In short, Defendants have conceded that they 

have had no legal right to operate their pipeline across Plaintiffs’ property since 2000, but 

have done so anyway. (See Defs.’ Answer [Dkt. 6] ¶ 4 (“Defendants admit that their 

pipeline remains in place in the Easement.”).) 

In 2010 BIA instructed Defendants “[i]f valid approval of a right of way for this 

tract is not timely secured, Enogex [Defendants’ predecessor in interest] should be 

directed to move the pipeline off the subject property.” (See Mar. 23, 2010 letter from 

BIA Regional Director [Dkt. 32-3] at 4 (emphasis added).) Yet, six years later, 

Defendants still have not done so. 

Accordingly, Plaintiffs’ Complaint alleges that:  

Defendants continue to willfully maintain their natural gas pipeline across 
the property of Plaintiffs in violation of law and without compensation .… 
Defendants’ conduct constitutes a willful continuing trespass, entitling 
Plaintiffs to an order enjoining Defendants from maintaining their natural 

                                                 
1 See Enable Midstream Partners website, available at 
http://www.enablemidstream.com/html/pages/p002-about.html (last visited 4/29/16).  
2 See Enable Midstream Partners 2015 Annual Report (“2015 Annual Report”) at 8, 
located at http://investors.enablemidstream.com/. 
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gas line on the property and mandating compensation for Defendants’ 
unauthorized use of the property as well as punitive damages. 

 
(Compl. [Dkt. 1] ¶ 4) (emphasis added).3  

Defendants have clearly profited from operating their pipeline every year since 

their easement expired, and they continue to do so. According to publicly available 

sources, Enable was No. 694 on Fortune’s 2015 rankings, with total profits of 

$530,000,000. See http://fortune.com/fortune500/enable-midstream-partners-694/ (last 

visited 4/29/16). That revenue includes fee based transportation services utilizing its 

intrastate natural gas pipelines, including the line crossing Plaintiffs’ land.4 Accordingly, 

they earned and are continuing to earn revenue utilizing federal trust land beneficially 

held for the Plaintiffs on which they have no right to be present. Had Defendants 

immediately removed the pipeline at issue or ceased their operations when their legal 

right to be on the Property ended, they would not have made any profits attributable to 

the pipeline in question during the last fifteen years. Defendants’ exact profits from the 

pipeline at issue, and the pro-rata share attributable to the portion of that pipeline located 

on the former .73 acre easement, will be the subject of discovery.  

ARGUMENT 

I. Plaintiffs’ claims are governed by federal common law. 
 

The fundamental premise of Defendants’ arguments – that Oklahoma state law 

provides the entire rule of decision for Plaintiffs’ federal common law trespass claims – is 

                                                 
3 Plaintiffs’ request for injunctive relief is addressed in Plaintiffs’ Motion for Partial 
Summary Judgment and for a Permanent Injunction [Dkt. 32]. 
4 2015 Annual Report at 10.  
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fatally flawed. The United States Supreme Court held more than 30 years ago that the 

right of Indians to occupy lands held in trust by the United States for their use is “the 

exclusive province of federal law.” Oneida II, 470 U.S. at 234 (emphasis added). 

Oneida II involved trespass claims similar to this case. There, Indian plaintiffs asserted 

claims against two New York counties that had occupied Indian land since 1795 in 

violation of federal common law.5 See id. at 229. The trial court awarded the Oneidas 

trespass damages in the amount of $16,694, covering only the two years allowed under 

New York’s statute of limitations. Id. On appeal from that ruling, the Second Circuit 

affirmed the trial court’s finding of liability, but remanded the case for further 

proceedings on the amount of damages. Id. The Supreme Court affirmed the Second 

Circuit’s ruling, finding that “the Indians’ common-law right to sue is firmly 

established,” even though the original trespass occurred 175 years before the complaint 

was filed. Id. at 229, 233. 

Addressing the same statute of limitations argument that Defendants assert in this 

case, the Court held that “the possessory right claimed [by the Oneidas] is a federal right 

to the lands at issue” and that “the Oneidas can maintain this action for violation of their 

possessory rights based on federal common law.” Id. at 235-36 (citing Oneida Indian 

Nation v. County of Oneida, 414 U.S. 661, 671 (1974) (Oneida I)) (alteration and 

emphasis in original). Thus, it is well established that “state law cannot be invoked to 

                                                 
5 The Indian plaintiffs in Oneida II also asserted a claim for breach of the Nonintercourse 
Act of 1793, but the Supreme Court expressly did not reach that claim because the 
plaintiffs’ federal common law right to sue for trespass disposed of the issue before the 
Court. See id. at 233.  
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limit the rights in land granted by the United States to the Indians ….” United States v. 

Forness, 125 F.2d 928, 932 (2d Cir. 1942) (holding that a New York statute could not be 

invoked to bar claims for trespass to Indian land on the merits); see also United States v. 

S. Cal. Edison Co., 413 F. Supp. 2d 1101, 1127 n.18 (E.D. Cal. 2006) (“Trespass onto 

Indian lands is one of the rare instances in which a trespass cause of action is governed 

by federal common law, not state law.”); United States v. Torlaw Realty, Inc., 483 F. 

Supp. 2d 967, 973 (C.D. Cal. 2007), aff’d, 348 F. App’x 213 (9th Cir. 2009) (“Federal 

law controls an action for trespass on Indian land”); Confederated Salish and Kootenai 

Tribes v. Namen, 380 F. Supp. 452, 461 (D. Mont. 1974) )(holding federal common law, 

not state law, applied to waterway held in trust for Tribe), aff’d, 534 F.2d 1376 (9th Cir.), 

cert. denied, 429 U.S. 929 (1976).  

Defendants cite Nahno-Lopez v. Houser, 625 F.3d 1279 (10th Cir. 2010), for the 

proposition that “Oklahoma trespass law provides the rule of decision” for federal 

common law trespass claims – arguing that this means Oklahoma state law governs all 

aspects of Plaintiffs’ claims, including the applicable statute of limitation and damages. 

(Defs.’ Mot. at 4-5.) Defendants’ reading of Nahno-Lopez is incorrect. In fact, Nahno-

Lopez directly cites Oneida II, recognizing that “Indian rights to a Congressional 

allotment are governed by federal – not state – law.” Nahno-Lopez, 625 F.3d at 1282 

(emphasis added) (citing Oneida II, 470 U.S. at 235-36 & United States v. Milner, 583 

F.3d 1174, 1182 (9th Cir. 2009) (“Federal common law governs an action for trespass 

on Indian lands.”)). Moreover, contrary to Defendants’ distorted reading of Nahno-

Lopez, that decision expressly cites Oneida II for the rule that “federal common law, not 
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state law, govern[s an] Indian tribes' damage claims.” Nahno-Lopez, 625 F.3d at 1282 

(citing Oneida II, 470 U.S. at 235-36).  

Defendants are unable to reconcile their attempted reading of Nahno-Lopez that 

state law controls this trespass claim with the explicit statement by the Tenth Circuit, 

guided by the Supreme Court’s decision in Oneida II, that it is federal common law that 

governs an action for trespass on Indian lands including the recovery of damages. 

Therefore, they ignore it. In doing so they take the statement in Nahno-Lopez that state 

law may provide the “rule of decision” for the applicable claim out of the context in 

which it was written.  

Nahno-Lopez does not address any aspect of state trespass law, other than to 

determine if a trespass occurred. In that decision, the Tenth Circuit affirmed the trial 

court’s grant of summary judgment to the defendants because “Plaintiffs did not 

controvert Defendants’ properly supported contention that ‘Plaintiffs gave express 

consent to the Tribe to make use of the property.’” 625 F.3d at 1284. Because the 

defendants were on the property pursuant to a lease from the Tribe, the plaintiffs’ consent 

negated any trespass claim.6 Id. State law was only considered in determining whether 

Tribal authority to execute the lease was necessary to establish consent and no 

countervailing federal common law was asserted. 

Therefore, as expressed in Nahno-Lopez, the Court simply “borrowed and applied” 

a state law trespass concept relevant to a particular legal issue where there was no 
                                                 
6 The decision in Nahno-Lopez primarily turned on the plaintiffs’ failure to present 
disputed facts at summary judgment in the manner required by the district court’s local 
rules. See id. at 1284-85. 
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existing relevant federal common law. Id. at 1283. The Court did not purport to supplant 

federal common law with state law regarding either the statute of limitations or 

recoverable damages in an Indian trespass case, nor could it in light of Oneida II.7 To the 

contrary, in citing Oneida II it expressly acknowledged that federal law applied in those 

contexts.8 

Therefore, under both the Supreme Court’s decision in Oneida II and this Circuit’s 

decision in Nahno-Lopez, state law does not displace the existing federal common law 

with respect to either the statute of limitations or damages for trespass on Indian lands. 

These issues are discussed in detail in the following sections. 

II. Under controlling Supreme Court precedent there is no statute of limitations 
for Plaintiffs’ federal common law claims for trespass to Indian land.  

 
Oneida II disposes of Defendants’ statute of limitations argument. Defendants 

concede, and Oneida II unambiguously holds, that “[t]here is no federal statute of 

limitations governing federal common-law actions by Indians to enforce property rights,” 

including claims for trespass. Oneida II, 470 U.S. at 240; see also Defs.’ Mot. at 6 

                                                 
7 This was made clear by the Tenth Circuit’s citation to State Lands Comm’n v. United 
States, 457 U.S. 273, 284 (1982) for the proposition that “state law should be borrowed 
and applied as the federal rule for deciding the substantive legal issue at hand.” In fact, in 
State Land Comm’n, state law was not applied as it was inconsistent with “federal 
concerns” and there existed an applicable body of federal common law. Id; see also 
Wilson v. Omaha Indian Tribe, 442 U.S. 653, 673 (1979) (state law will not be adopted 
where it “adversely affects federal interests”). 
8 Given the acknowledgment in Nahno-Lopez that federal common law applied to an 
action for trespass on Indian lands and that federal common law governs damage claims 
on Indian lands, the statement that Oklahoma law provides the “rule of decision for this 
federal claim” can only refer to the specific claim in issue in that case for which there 
was no federal authority. Otherwise the statement would, at best, be dicta. 
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(admitting that “[w]hen a claim by Indians to enforce property rights is based on federal 

common law … there is no applicable federal statute of limitations” (citing Begay v. 

Public Service Co. of New Mexico, 710 F. Supp. 2d 1161, 1192 (D.N.M. 2010))). 

Defendants then suggest that because there is no federal statute of limitations, 

Oklahoma’s limitations period should apply. In support of this specious argument, they 

offer a truncated quotation from Oneida II providing that “[i]n the absence of a 

controlling federal limitations period, the general rule is that a state limitations period for 

an analogous cause of action is borrowed and applied to the federal claim ….” (Defs.’ 

Mot. at 6 (quoting Oneida II, 470 U.S. at 240).)  

Defendants decline to quote the rest of this sentence, or the holding that follows 

shortly thereafter, both of which directly refute Defendants’ argument. The full sentence 

provides that “[i]n the absence of a controlling federal limitations period, the general rule 

is that a state limitations period for an analogous cause of action is borrowed and applied 

to the federal claim, provided that the application of the state statute would not be 

inconsistent with underlying federal policies.” Oneida II, 470 U.S. at 240 (emphasis 

added). The Court then concluded that “the borrowing of a state limitations period in 

these cases would be inconsistent with federal policy. Indeed, on a number of 

occasions Congress has made this clear with respect to Indian land claims.” Id. at 241 

(emphasis added). The Court then examined the repeated occasions when it and Congress 

confirmed that “Indian land claims were exclusively a matter of federal law.” Id. at 241-

42 (citing, inter alia, Oneida I, 414 U.S. at 680-82).  

Based on this history, the Court concluded that there is a strong federal policy 
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“against the application of state statutes of limitations in the context of Indian land 

claims” and that “[i]t would be a violation of Congress’ will were [the Court] to hold that 

a state statute of limitations period should be borrowed” and applied to Indian trespass 

claims. Id. at 241, 242–44. Accordingly, since Oneida II was decided courts “have 

uniformly rejected a limitations period as a defense in [Indian] land claim actions.” 

Canadian St. Regis Band of Mohawk Indians v. New York, 278 F. Supp. 2d 313, 337 

(N.D.N.Y. 2003) (collecting cases and granting motion to strike statute of limitations 

defense); see also, e.g., Seneca Nation of Indians v. New York State Thruway Authority, 

No. 93-CV-688A, 1994 WL 688262, at *1 (W.D.N.Y. Oct. 28, 1994) (granting motion to 

strike statute of limitations defense); Washoe Tribe of Nev. v. Sw. Gas Corp., No. CV-N-

99-153-ECRVPC, 2000 WL 665605, at *1–3 (D. Nev. Jan. 12, 2000) (holding that under 

Oneida II, there is no statute of limitations for federal common law claims for trespass to 

Indian land). Oneida II directly controls the issue before the Court and requires the denial 

of Defendants’ Motion. 

Defendants cite three other cases that do not deal with Indian trespass claims and 

therefore do no support Defendants’ argument. First, Defendants cite Begay v. Public 

Service Co. of New Mexico, 710 F. Supp. 2d 1161 (D.N.M. 2010). (Defs.’ Mot. at 5-6.) 

However, Begay does not apply a state statute of limitations. The claims in Begay were 

asserted against the United States for breach of its trust duties. Unremarkably, the Court 

found that the six year statute of limitations in 28 U.S.C. § 2401(a), which applies to 

“every civil action commenced against the United States,” governed the plaintiffs’ claims 

because compliance with this limitations period is a condition of the United States’ 
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waiver of its sovereign immunity. Begay, 710 F. Supp. 2d at 1191-92. Defendants are not 

the United States government and cannot invoke this six year limitations period.9 In fact, 

Defendants citation of Begay is curious because that decision explains that it is 

inapplicable to common law trespass claims such as those at issue in Oneida II and in this 

action. See Begay, 710 F. Supp. 2d at 1201 n.10. 

 Second, Defendants cite Brady v. UBS Fin. Servs., Inc., 538 F.3d 1319 (10th Cir. 

2008). (Defs.’ Mot. at 6.) Brady was a breach of contract action relating to amounts due 

under bonds issued for a construction project. It has nothing to do with Indian lands. The 

Brady court applied state substantive law to the statute of limitations question because the 

court’s jurisdiction depended on diversity of citizenship under 28 U.S.C. § 1332. Id. at 

1323. Jurisdiction in this case arises under 28 U.S.C. § 1331 and 25 U.S.C. § 345, and the 

Court does not apply state substantive law in federal question cases. (Compl. [Dkt. 1] ¶ 

46.) Brady, therefore, also has no application to this case. 

 Finally, Defendants cite Lujan v. Regents of Univ. of Cal., 69 F.3d 1511, 1516 

(10th Cir. 1995). (Defs.’ Mot. at 6.) But in Lujan a specific federal statute – 42 U.S.C. § 

2014(hh) – required the court to apply state substantive law. 69 F.3d at 1516. No similar 

statue exists here. Thus, Lujan is also inapposite. Defendants’ citation of such clearly 

inapplicable cases, having no application to Indian trust lands, speaks volumes about the 

                                                 
9 Defendants also suggest that Begay applied a state law discovery rule to determine 
when the statute of limitations began to run. (Defs.’ Mot. at 6.) This is also incorrect. The 
court merely found that “[t]he most recent action [taken by the United States] with 
respect to these five allotments was the renewal of the right-of-way over Allotment 
11164 in 2002, more than seven years before the filing of the Complaint[,]” outside the 
six year statute of limitations window. Id. at 1201.  
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strength of their arguments. 

Begay, Brady, and Lujan do highlight an important point – the law is well 

developed regarding when state substantive law, including state statutes of limitation, 

applies to federal claims. This is not such a case. The Supreme Court has held that state 

statutes of limitation may not be applied to Indian land claims because doing so would 

interfere with a strong federal policy of protecting Indian land rights and discouraging 

trespasses to Indian land. See Oneida II, 470 U.S. at 240-41. Accordingly, these issues 

are “exclusively a matter of federal law.” Id. at 241. State law, including Oklahoma’s 

statute of limitations, has no application.10 

III. Under federal common law, Plaintiffs are entitled to an accounting of 
Defendants’ profits from the operation of their pipeline and recovery of the 
pro-rata share of those profits that is attributable to the portion of the 
pipeline that has been illegally located on the Property since 2000. 

 
Like their other arguments, Defendants’ assertion that Plaintiffs’ recovery is 

limited to the “total diminution of the value of the land affected by the trespass” is 

incorrect, ignoring federal precedent. (Defs.’ Mot. at 11-13.) Plaintiffs may recover a 

portion of Defendants’ profits as damages for Defendants’ bad faith trespass. 

Alternatively, the Court has the power to impose a constructive trust on the profits from 

the pipeline at issue – which Defendants’ would not have earned for the past fifteen years 

but for their trespass – and to require a portion of those profits to be paid over to 

                                                 
10 Because there is no applicable statute of limitations, Section IV of Defendants’ Motion 
regarding accrual of the statute of limitations is irrelevant. In any case, Defendants’ 
trespass is a continuing one for which Plaintiffs would be entitled to recover damages 
regardless of when it began. Hoery v. United States, 324 F.3d 1220, 1224 (10th Cir. 
2003) (claims for continuing torts continue to accrue until they cease or are removed).  
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Plaintiffs. 

A. Defendants may be required to disgorge the profits they have earned 
from their bad faith trespass to Plaintiffs’ land.  

In arguing that Plaintiffs’ trespass damages are limited to the value of the land, 

Defendants ignore the well-settled rule that “a defendant who trespasses in knowing 

disregard of the plaintiff’s rights can be compelled to disgorge the full benefit or gain 

accrued to the defendant.” A-W Land Co., LLC v. Anadarko ESP Onshore, LLC, No. 09-

cv-02293, 2014 WL 7051161, at *3 (D. Colo. Dec. 12, 2014); see also Pine River 

Logging & Imp. Co. v. United States, 186 U.S. 279, 293-94 (1902) (holding that the 

recoverable damages in action alleging illegal logging of timber from Indian reservation 

was the market value of the timber after it was felled, transported, and prepared for sale, 

not its value before any labor was expended on it); Hammonds v. Ingram Indus., Inc., 716 

F.2d 365, 371-72 (6th Cir. 1983) (affirming judgment awarding intentional trespasser’s 

net profits as damages); Williams Land Co., LLC v. BellSouth Telecomms., Inc., Nos. 

Civ.A 02-1628, Civ.A 02-1629, 2003 WL 1733529, at *1-2 (E.D. La. Mar. 28, 2003) 

(holding that “the damages owed a plaintiff for a bad faith trespass are the profits from 

the trespasser’s operations on the premises”); Corbello v. Iowa Prods., 806 So.2d 32, 40 

(La. Ct. App. 3rd Cir. 2001) (holding that the plaintiff was entitled to recover profits 

made by oil company during period of time the company remained on plaintiff’s land in 

bad faith after lease expired), rev’d in part on other grounds, and otherwise aff’d by 2003 

WL 536727 (La. 2003). 

Consistent with this rule, the United States Supreme Court recognized in Oneida II 
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(and earlier decisions) that “Indians have a common-law right of action for an accounting 

of all rents, issues and profits against trespassers on their land.” Oneida II, 470 U.S. at 

235-36 (citing United States v. Santa Fe Pac. R. Co., 314 U.S. 339 (1941)). In Santa Fe 

Pacific Rail Company, for example, the Supreme Court held that a railroad company that 

profited from its use of Indian land, which was later determined to be illegal, could be 

held to account to the Indian land owners for the profits obtained from that use. In that 

case, the United States (as trustee for the Walapai Tribe in Arizona) brought an action to 

quiet title, for an injunction, and for an “account[ing] for all rents, issues and profits 

derived from the leasing, renting or use of the lands subject to said right of occupaycy’ 

[sic] by the Indians” against the Santa Fe Pacific Rail Company. 314 U.S at 344, 347. 

The allegation was that the defendant’s easement across the Tribe’s land, which had been 

in use since 1866, was invalid. Id. The district court granted the Rail Company’s motion 

to dismiss the complaint, and the Circuit Court of Appeals affirmed. Id. at 344. 

Contemporaneously with the filing of the petition for certiorari to the U.S. Supreme 

Court, the Rail Company quitclaimed its easement to the United States, mooting the quiet 

title and injunction issues. Id. at 358-59. However, the Supreme Court held that the Rail 

Company could be required to provide the requested accounting for its past use of the 

easement, determining that the conveyance of the easement to the Rail Company was not 

valid. Id. at 359. Thus, the Court ordered that the trial court’s decree “must be modified 

so as to permit the accounting ….” Id.  

Subsequent decisions acknowledge that “[t]he Supreme Court has recognized a 

variety of federal common law causes of action to protect Indian lands from trespass, 
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including actions for ejectment, accounting of profits, and damages.” United States v. 

Pend Oreille Pub. Utility Dist. No. 1, 28 F.3d 1544, 1549 n.8 (9th Cir. 1994) (emphasis 

added); see also Oneida II, 470 U.S. at 235-36; Gilmore v. Salazar, 10-cv-0257-CVE-

PJC, 2010 WL 5462476, at *6 (N.D. Okla. Dec. 29, 2010) (“The Supreme Court 

recognized that ‘Indians have a federal common-law right to sue to enforce their 

aboriginal land rights” and this includes the right to bring an action “for an accounting of 

‘all rents, issues and profits' against trespassers on their land.”’), rev’d on other grounds, 

Gilmore v. Weatherford, 694 F.3d 1160 (10th Cir. 2012). A leading treatise further 

recognizes that “civil actions for trespass on Indian lands, whether brought by the United 

States or the Indian owner, can seek any remedy available at common law, including both 

damages and equitable relief. Actions have been recognized for ejectment, an accounting 

for rents and profits, damages, and injunctive relief.” Colby Branch, ACCESSING INDIAN 

LAND FOR MINERAL DEVELOPMENT, 2005 No. 5 RMMLF-Inst. Paper No. 3, at 20 

(Rocky Mountain Mineral Law Foundation 2005). This is also consistent with the 

approach taken by the Restatement of Torts, particularly where it is alleged, as here, that 

the trespass at issue is willful.11 See Restatement (Second) of Torts § 929 (1979) (“[I]f 

the defendant is a willful trespasser, the owner is entitled to recover from him the value 

of any profits made by the entry.”); Restatement (Third) of Restitution § 40 (Trespass, 

Conversion, and Comparable Wrongs) cmt. b (2011) (“a conscious wrongdoer will be 

stripped of gains from unauthorized interference with another’s property … Restitution is 

                                                 
11 The Restatement’s trespass rules are generally applied to federal common law trespass 
claims. See, e.g., Milner, 583 F.3d at 1182-83.  
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justified in such cases because the advantage acquired by the defendant is one that should 

properly have been the subject of negotiation and payment.”); see also Greyhound Lines, 

Inc. v. Peter Pan Bus Lines, Inc., 845 F. Supp. 295, 302 (E.D. Pa. 1994) (defendants 

“ha[ve] no right to benefit from [their] illegal trespass”). 

 In this case, Defendants are not innocent trespassers. As alleged in the Complaint 

(Compl. ¶ 4), and largely stipulated to by Defendants, Defendants knew that their 

easement expired in 2000, yet they continued to operate their pipeline across Plaintiffs’ 

land for many years. They have refused to remove the pipeline or cease its operation even 

after receiving notice from the BIA in 2010 that the pipeline should be removed if 

Plaintiffs’ consent to a right of way was not obtained. In short, Defendants made a 

conscious decision to violate Plaintiffs’ property rights and continued operating their 

pipeline without Plaintiffs’ consent. These actions were willful and in bad faith, making 

disgorgement of Defendants’ profits the appropriate measure of damages. 

B. Alternatively, the Court may impose a constructive trust on 
Defendants’ profits and require a pro-rata share of those profits to be 
paid over to Plaintiffs. 

 As an alternate to direct trespass damages, the Court may also impose a 

constructive trust on Defendants’ profits, ruling that because Defendants had no legal 

right to operate the pipeline on Plaintiffs’ land, any profits attributable to that portion of 

the pipeline are in equity held by Defendants in trust for Plaintiffs. See, e.g., In re Seneca 

Oil Co., 906 F.2d 1445, 1450 (10th Cir. 1990) (“A constructive trust is an equitable 

remedy that is imposed for the recovery of wrongfully-held property.”). A constructive 

trust may be imposed under either federal common law or state law. See Downriver 
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Cmty. Fed. Credit Union v. Penn Square Bank, 879 F.2d 754, 761 (10th Cir. 1989). 

However, “federal common law generally provides a more expansive definition of an 

implied trust than does state law.” United States v. McConnell, 258 B.R. 869, 872-74 

(N.D. Tex. Bankr. 2001) (applying a federal common law constructive trust to wrongfully 

obtained funds).  

Under federal common law, a constructive trust may be imposed “where 

compelling federal interests are at stake.”12 In re Magna Entm’t Corp., 438 B.R. 380, 393 

(D. Del. Bankr. 2010) (internal quotation marks and citation omitted). Moreover, a 

federal law constructive trust may be “flexibly fashioned in equity to provide relief where 

a balancing of interests in the context of a particular case seems to call for it.” F.T.C. v. 

Network Servs. Depot, Inc., 617 F.3d 1127, 1141 (9th Cir. 2010). This includes the power 

to “reach the property either in the hands of the original wrong-doer, or in the hands of 

any subsequent holder and to convey that property to the one who is truly and equitably 

entitled to the same.” Id. at 1142 (internal quotation marks and citations omitted). For 

example, in Network Services, the Ninth Circuit affirmed the imposition of a constructive 

trust on “funds derived from unlawful activities,” which in that case involved fraud and 

deceptive business practices under the Federal Trade Commission Act. Id. at 1131, 1141-

43. 

                                                 
12 Unlike Defendants’ arguments to apply state statute of limitations to Plaintiffs’ federal 
common law claims, imposition of a constructive trust on Defendants’ profits would not 
violate any federal policy. On the contrary, imposition of such a trust would be consistent 
with the Supreme Court’s decision in Santa Fe that Indian land owners are entitled to an 
accounting of profits made by trespassers from illegal use of their land. 
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 In this case, the Court has the authority to require Defendants to account for their 

profits from the pipeline at issue during the time they operated that pipeline on Plaintiffs’ 

land without permission, and for so long as they continue to do so, and to impose a 

constructive trust on those profits. Otherwise, Defendants would be allowed a reap a 

windfall from their trespass in the form of profits that they legally had no right to earn – 

because the pipeline should have been shut down and/or removed in November, 2000, 

when the easement expired.  

 Significantly, and contrary to the narrative set forth in Defendants’ Motion, this 

case is not about damage to the Property caused by Defendants’ trespass. Although 

Defendants also will be liable for any damages to the Property itself, the primary issue in 

this case is Defendants’ illegal use of Plaintiffs’ federal trust property to benefit 

themselves. Recovery of a portion of Defendants’ profits from that use is squarely within 

the relief permitted to Indian land owners under Santa Fe and the cases following it.13 

 Notably, Plaintiffs are not seeking to recover all of Defendants’ profits from the 

use of the pipeline. Plaintiffs only seek a pro-rata recovery of the profits attributable to 

the portion of the pipeline located on the .73 acre expired easement. This will admittedly 

be a small fraction of Defendants’ profits from that pipeline, which Plaintiffs believe 

extends for hundreds of miles. The exact amount of those profits that are recoverable by 

                                                 
13 Because Plaintiffs’ right to recover damages is not limited by state law, Section VI of 
Defendants’ Motion arguing that Plaintiffs’ recovery is limited to the value of the real 
estate is inapplicable. Nevertheless, Plaintiffs’ note that defendants have selected a 
damage theory that even under state law has no application to the facts of this case – 
physical damage to the land on which the trespass occurs, (Defs’ Mot. at 12), ignoring 
other theories of recovery. 
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Plaintiffs will be the subject of discovery and litigation. Whatever their amount, however, 

these damages are within this Court’s authority to award to Plaintiffs under controlling 

federal law. Defendants’ Motion to limit Plaintiffs’ damages based on state law should be 

denied. 

CONCLUSION 

 Limiting Plaintiffs’ damages to the value of the land under Oklahoma state law 

would allow Defendants to unjustly benefit from their illegal operation of the pipeline 

across Plaintiffs’ property for the past fifteen years. But for Defendants’ trespass, they 

would not have gained any profit from the operation of that pipeline during the past 15 

years. Allowing Plaintiffs to recover the pro-rata share of Defendants’ profits attributable 

to the portion of the pipeline located on Plaintiffs’ land is consistent with Supreme Court 

precedent, promotes the federal policy of protecting Indian land rights, and serves the 

interests of equity in not allowing Defendants to unfairly profit from their trespass. It also 

provides a meaningful deterrent – which state law plainly does not – to discourage 

Defendants from repeating their illegal conduct in the future. 

Plaintiffs respectfully request that the Court deny Defendants’ motion to restrict 

the damages available in this action and allow Plaintiffs to pursue recovery of damages 

consistent with the Supreme Court and Circuit precedent, including a pro-rata share of 

Defendants’ illegally gotten profits.  
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Respectfully submitted this 3rd day of May, 2016. 

s/ David C. Smith  
DAVID C. SMITH 
D.C. Bar No. 998932 
CATHERINE F. MUNSON 
D.C. Bar No. 985717 
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Attorneys for Plaintiffs 
KILPATRICK TOWNSEND & STOCKTON LLP 
607 14th Street, N.W., Suite 900 
Washington, D.C. 20005 
Telephone: (202) 508-5800 
Fax: (202) 508-5858 
dcsmith@kilpatricktownsend.com 
cmunson@kilpatricktownsend.com 
 
C. STEVEN HAGER 
Oklahoma Bar. No. 12315 
COLLINE WAHKINNEY-KEELY 
Oklahoma Bar. No. 12405 
Attorneys for Plaintiffs 
Oklahoma Indian Legal Services 
4200 Perimeter Center Dr. Suite 222 
Oklahoma City, OK 73112 
Telephone: (405) 943-6457 
Fax: (405) 917-7060 
keely@oilsonline.org 
hager@oilsonline.org  
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on May 3, 2016, I electronically filed the foregoing 

PLAINTIFFS/COUNTERCLAIM-DEFENDANTS’ OBJECTION AND RESPONSE TO 

DEFENDANTS/COUNTERCLAIM PLAINTIFFS’ MOTION TO DETERMINE 

PROPER MEASURE OF DAMAGES with the Clerk of Court. Based on the records 

currently on file in this case, the Clerk of Court will transmit a Notice of Electronic Filing to 

those registered participants of the Electronic Case Filing System. 

 
s/ David C. Smith   
DAVID C. SMITH 
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