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UNITED STATES DISTRICT COURT  

FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

 

MARCIA W. DAVILLA, et al. 

 

 Plaintiffs,  

 

vs. 

 

ENABLE MIDSTREAM PARTNERS, L.P., et al. 

 

 Defendants. 

 

) 

) 

) 

) 

) Case No. CIV-15-1262-M 

)  

) 

) 

) 

 

 

DEFENDANTS’ OBJECTION AND RESPONSE TO 

PLAINTIFFS’/COUNTERCLAIM-DEFENDANTS’ MOTION FOR  

PARTIAL SUMMARY JUDGMENT ON LIABILITY FOR THEIR TRESPASS 

CLAIM AND FOR A PERMANENT INJUNCTION WITH BRIEF IN SUPPORT 

 

COME NOW the Defendants, Enable Midstream Partners, L.P., Enable G.P., L.L.C., 

and Enable Oklahoma Intrastate Transmission, L.L.C. (formerly Enogex, L.L.C.) 

(collectively, “Defendants” or “Enable”), and object to the above named 

Plaintiffs’/Counterclaim-Defendants’ Motion for Partial Summary Judgment on Liability for 

their Trespass claim and for a Permanent Injunction with Brief in Support [doc.32]. In 

response to that motion, Enable shows the Court the following: 

DEFENDANTS’ RESPONSE TO PLAINTIFFS’ STATEMENT OF FACTS 

1. Admitted.  See Exhibit 36-1 attached hereto, which is the deed from the United 

States of America to Emaugobah granting her 160 acres in Section 28, Township 7 North, 

Range 11 West. Despite the passage of over one century, this allotment is still commonly 

known as the Kiowa 84 allotment, presumably because Emaugobah was identified as being 

Kiowa Allottee #84 in the Order Approving her Last Will and Testament and Decreeing 
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Distribution of her estate.   See Exhibit 36-2, which is the Order Approving Will and 

Decreeing Distribution of the Estate of Emaugobah. 

2. Defendants object to paragraph two (2) of Plaintiffs’ statement of facts as being 

a gross oversimplification of the underlying facts, one which completely fails to identify when 

the alleged trespass arose in this action, if at all, thereby creating a dispute of material fact 

precluding summary judgment.  Besides Plaintiffs’ notable failure to identify when the alleged 

trespass arose, Plaintiffs’ motion for summary judgment also portrays the title history of 

Kiowa 84 in such a manner as to suggest that Defendants knew or should have known of the 

existence of a tenancy-in-common ownership interest owned by the Kiowa Tribe when, in 

point of fact, no such interest existed until an Order Determining Heirs and Decree of 

Distribution was entered on November 25, 2008, by the United States Department of the 

Interior, Office of Hearings and Appeal, Probate Hearings Division, following the death of 

Eugenia Allison Keahbone, a descendant of Emaugobah.  See Exhibit 36-3, which is the Order 

Determining heirs and decreeing distribution for the Estate of Eugenia Allison Keahbone.   

Only after the entry of the November 25, 2008, Order Determining Heirs and Decree of 

Distribution did a tenancy-in-common interest inure to the benefit of the Kiowa Tribe. 

As explained in Defendants’ Answer, [doc.6], at the time the new tenancy-in-common 

interest of the Kiowa Tribe arose in November 2008, the BIA was two years into its 

consideration of the .73 acre easement renewal application of Enogex, Defendants’ 

predecessor-in-interest.  Defendants’ Answer, [doc.6], paragraph 2, also explains that on 

September 13, 2006, Enogex paid the United States Department of the Interior, Bureau of 
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Indian Affairs (hereinafter “the BIA”), $1,098.35, inclusive of interest and assessments, for 

use of the .73 acre easement from the date of the expiration of the previous easement, 

November 18, 2000, until the date Enogex submitted its renewal application on June 14, 2002. 

 See Answer, [doc. 6], ¶ 2; See also Plaintiffs’ Exhibit C, doc. 32-3, pages 4 & 5.  As plainly 

stated in the March 23, 2010 letter from the BIA Regional Director, Plaintiffs’ Exhibit C, doc. 

32-3, “[t]he trespass has been resolved based on the certified letter to Enogex, dated August 

24, 2006.  In fact, Enogex paid the four extra years of trespass fees when considering 

Enogex’s application tolled the ROW grant from June 14, 2002.” (emphasis added). Based on 

the language of Plaintiffs’ Exhibit C, there is a dispute of material fact which precludes the 

entry of summary judgment in this matter, as Plaintiffs have failed to identify when the 

alleged trespass arose, if it ever did.  Based on his letter dated March 23, 2010, the BIA’s 

Regional Director considered the trespass resolved as of the writing of his letter.  See 

Plaintiffs’ Exhibit C, doc. 32-3, page 5 of 6.  This important dispute of material fact is further 

amplified when one compares the language of Plaintiffs’ Exhibit C, [doc.32-3], with the 

allegations in Plaintiffs’ Complaint [doc.1, ¶¶ 51-53], where Plaintiffs acknowledged that 

Enogex, Defendants’ predecessor-in-interest, had resolved the trespass claim with the BIA by 

the payment of trespass fees to the BIA, for the benefit of all beneficial owners, something 

which Plaintiffs conveniently omitted from their statements of fact in support of summary 

judgment.   

  Another important dispute of material fact precluding the entry of summary judgment 

for the Plaintiffs is based on the fact that Enogex obtained the written consents of five (5) 
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tenant-in-common landowners Thomas Blackstar, Benjamin Blackstar, Ernie Clay Keahbone, 

Edmond Carter, and Rene Ware, for purposes of renewing the easement across .73 acres of 

Kiowa 84.  See Exhibit 36-4 attached hereto.  These written consents were accepted by the 

BIA with the Enogex application.  See Answer, [doc. 6], ¶ 2.  The 5 written consents for the 

renewal of the easement across .73 undivided acres of Kiowa 84 preclude the entry of 

summary judgment for the Plaintiffs in this case or, at the very least, create a dispute of 

material fact which cannot be resolved on summary judgment. 

3. Defendants admit that the beneficial, tenant-in-common owners of Kiowa 84 

own undivided fractional interests in the entire 136.25 acre subject property, including the .73 

acre easement tract.  Plaintiffs’ Exhibit A, [doc. 32-1], speaks for itself. 

4. Admitted. 

5. Admitted. 

6. Defendants admit that the terms of the original written easement expired on 

November 18, 2000, but the facts show that Defendants’ predecessor-in-interest, Enogex, 

resolved the trespass by virtue of Enogex’s payment of $1,098.35 in trespass fees to the BIA, 

for the benefit of the beneficial owners, as reflected by the plain language of Plaintiffs’ 

Exhibit C, [doc, 32-3]. Plaintiffs’ Exhibit C to their Motion for Summary Judgment, document 

32-3, correctly states that “[t]he trespass has been resolved based on the certified letter to 

Enogex, dated August 24, 2006.  In fact, Enogex paid four extra years of trespass fees when 

considering Enogex’s application tolled the ROW grant from June 14, 2002.  This effectively 

makes the trespass rental value at about $120 per rod.”  See Plaintiffs’ Exhibit C, [doc. 32-3] 
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(emphasis added). As correctly stated by the BIA’s Regional Director, Enogex’s payment of 

trespass fees to the BIA and its prolonged consideration of the .73 acre easement application 

tolled the running of any purported trespass claim until at least March 23, 2010, when the BIA 

Regional Director announced his agency was rejecting the easement renewal solely on the 

grounds that it thought Enogex’s $40 per rod offer was insufficient consideration.  Id.  Despite 

the BIA’s rejection of the easement renewal for lack of sufficient consideration, this does not 

diminish the legal significance of the 5 written consents to the renewal of the easement 

granted by tenancy-in-common owners Thomas Blackstar, Benjamin Blackstar, Ernie Clay 

Keahbone, Edmond Carter, and Rene Ware.  See Exhibit 36-4.  These written consents to the 

renewal of the easement, on the terms offered by Enogex, create disputes of material fact 

which preclude the entry of summary judgment for the Plaintiffs on their trespass claim and 

militate against the entry of any injunctive relief. 

7. Defendants object to the facts in paragraph 7, as stated.  Defendants admit their 

predecessor-in-interest, Enogex, Inc., submitted to the BIA an application for a new 20-year 

term for the Easement. As set forth in Defendants’ Answer, [doc. 6], ¶ 2, Enogex offered to 

pay $3,080 for the Easement based on an appraisal of the subject property. Id.  Prior to 

submitting its application for renewal of the easement, Enogex obtained the written consent of 

tenant-in-common landowners Thomas Blackstar, Benjamin Blackstar, Ernie Clay Keahbone, 

Edmond Carter, and Rene Ware.  See Exhibit 36-4 attached hereto.  These written consents 

were submitted to the BIA with the Enogex application. See Answer, [doc. 6], ¶ 2.  It was not 

until after March 23, 2010, that Defendants learned their application to renew the easement 
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had been rejected by the BIA.  See Complaint, [doc.1], ¶ 3; See Plaintiffs’ Exhibit C, doc. 32-

3.  As correctly stated by the BIA’s Regional Director, Enogex’s payment of trespass fees to 

the BIA and its prolonged consideration of the .73 acre easement application tolled the 

running of any purported trespass claim until at least March 23, 2010, when the BIA Regional 

Director announced his agency was rejecting the easement renewal solely on the grounds that 

it thought Enogex’s $40 per rod offer was insufficient consideration.  Id.  Despite the BIA’s 

rejection of the easement renewal for lack of sufficient consideration, this does not diminish 

the legal significance of the 5 written consents to the renewal of the easement granted by 

tenancy-in-common owners Thomas Blackstar, Benjamin Blackstar, Ernie Clay Keahbone, 

Edmond Carter, and Rene Ware.  See Exhibit 36-4.  These written consents to the renewal of 

the easement, on the terms offered by Enogex, create disputes of material fact which preclude 

the entry of summary judgment for the Plaintiffs on their trespass claim and mitigate against 

the entry of any injunctive relief. 

8. Defendants object to the facts in paragraph 8, as stated, as it represents a gross 

oversimplification of the negotiation process involving the landowners, the BIA, and Enogex, 

one which omits numerous material facts cited by the BIA’s Regional Director in his letter 

dated March 23, 2010.  See Plaintiffs’ Exhibit C, pages 2 & 3 of 6.  For example, the BIA 

Regional Director’s letter observed that several of the landowners, including lead Plaintiff 

Davilla, “refused[,] to call Enogex regarding possible settlement”, which left Enogex with 

little hope of acquiring an easement renewal without filing a condemnation suit. See 

Plaintiffs’ Exhibit C, page 3 of 6.   
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On or about January 30, 2008, Brian Green, the right-of-way supervisor for Enogex, 

advised BIA employee Steve Sullaway in a telephone conversation that Enogex was exploring 

the filing of a condemnation suit in federal court to acquire the renewal of the existing .73 

acre easement.  See Exhibit 36-5.  Enogex was exploring this possibility because the demands 

of the landowners who would negotiate for renewal of the existing .73 acre easement were 

excessive for the amount of acreage involved, being approximately $63,525 ($825 per rod x 

77 rods) or $63,000 ($818.18 x 77).  See Exhibit 36-5 & See Plaintiffs’ Exhibit C, [32-3[, p. 3 

of 6.  On or about February 15, 2008, the BIA’s Anadarko Agency Superintendent, Betty 

Tippeconnie, sent a letter to Brian Green of Enogex which reflected the landowners’ 

excessive compensation demands and the January 2008 conversation between Green and 

Sullaway, and which requested that Enogex submit another right-of-way application in the 

hope of renewing the existing easement and preventing the filing of a condemnation action.  

See Exhibit 36-5.  As a result of these communications, Enogex submitted a new right-of-way 

application to the BIA, one which was subsequently approved by the BIA.  See Plaintiffs’ 

Exhibit C, doc. 32-3, page 3 of 6 (discussing fact that Enogex halted 2008 condemnation 

plans).  These facts show that Enogex was attempting to negotiate with the landowners and 

the BIA for the purpose of avoiding a condemnation lawsuit, if possible. See 32-3 & 36-5.  

These facts also show these good-faith negotiations and the submission of an easement 

renewal proposal all took place before anyone could have possibly known that a tribal interest 

would arise later in 2008. Defendants admit that in 2008 the BIA approved the renewal of 

Defendants’ right-of-way easement for a term of 20 years.  This approval by the BIA of the 
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easement renewal, along with the 5 written consents of Kiowa 84 tenancy-in-common owners 

Thomas Blackstar, Benjamin Blackstar, Ernie Clay Keahbone, Edmond Carter, and Rene 

Ware, precludes the entry of summary judgment, as there remain disputes of material fact 

regarding when or, even if, a trespass claim has accrued. 

9. Defendants object to the facts stated by Plaintiffs in paragraph 9.  Defendants 

lack sufficient information to admit or deny facts about the internal appeal functions of the 

BIA and, since the BIA is not a party to this action, there is no party capable of speaking to 

the BIA’s operations, much less admissible evidence to support Plaintiffs’ allegations in 

paragraph 9.  It is undisputed though that Defendants’ easement proposal submitted to the 

BIA included the 5 written consents of tenancy-in-common owners Thomas Blackstar, 

Benjamin Blackstar, Ernie Clay Keahbone, Edmond Carter, and Rene Ware and that this 

renewal application was accepted by the BIA in 2008 for another term of 20 years, thereby 

leaving Defendants with the firm impression this matter had been resolved.   

10. Defendants object to the facts stated by Plaintiffs in paragraph 10.  On March 

23, 2010, the BIA’s Regional Director advised Enogex that its application for renewal was 

rejected based on inadequate consideration, but the BIA did not make any counteroffer or seek 

any additional yearly usage fees for trespass, a reasonable amount of which Enogex would 

have paid, as previously done by it in 2002 and 2006, had such compensation been requested 

or sought by the BIA on behalf of the beneficial owners or by the beneficial owners 

themselves.  See Answer, [doc. 6], ¶ 2; See Plaintiffs’ Exhibit C, [doc. 32-3].  Notably, no 

party – including any of the landowners – or the BIA – advised the Defendants that a tribal 
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interest had arisen during the pendency of the BIA’s consideration of the easement renewal 

proposal.   

11. Defendants object to the facts stated by Plaintiffs in paragraph 11.  Plaintiffs’ 

Exhibit C, [doc. 32-3], speaks for itself.  The 5 written consents of tenancy-in-common 

owners Thomas Blackstar, Benjamin Blackstar, Ernie Clay Keahbone, Edmond Carter, and 

Rene Ware, preclude the entry of summary judgment, as there remain disputes of material fact 

regarding when or, even if, a trespass claim has accrued, since these 5 owners consented. 

12. Defendants object to the facts stated by Plaintiffs in paragraph 12.  In its 

application to renew the easement, Enogex submitted the written consents of tenant-in-

common landowners Thomas Blackstar, Benjamin Blackstar, Ernie Clay Keahbone, Edmond 

Carter, and Rene Ware.  See Exhibit 36-4 attached hereto.   These tenants-in-common have 

never withdrawn their written consents or advised Defendants they did not consent to the 

renewal of the easement under the terms previously negotiated.  The 5 written consents for the 

renewal of the .73 acre easement granted by tenancy-in-common owners Thomas Blackstar, 

Benjamin Blackstar, Ernie Clay Keahbone, Edmond Carter, and Rene Ware, preclude the 

entry of summary judgment, as there remain disputes of material fact regarding when or, even 

if, a trespass claim has accrued. 

13. Defendants object to the facts stated by Plaintiffs in paragraph 13. The 5 written 

consents of tenancy-in-common owners Thomas Blackstar, Benjamin Blackstar, Ernie Clay 

Keahbone, Edmond Carter, and Rene Ware, preclude the entry of summary judgment, as there 

remain disputes of material fact regarding when or, even if, a trespass claim has accrued. 
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Defendants admit that their pipeline remains in place within the .73 acre easement. 

Background 

Enable is the owner and operator of a network of natural gas transmission pipelines 

across Oklahoma.  Enable’s transmission pipeline in rural Caddo County, Oklahoma, crosses a 

tract of restricted Indian land known as Emaugobah Kiowa Allotment 84 (hereinafter “Kiowa 

84”), which is 136.25 acres in size. See Exhibit 32-1.   On November 19, 1980, the BIA 

approved the grant of a .73 acre easement across the southwest corner of Kiowa 84 in 

exchange for consideration of $1,925.00 for a twenty (20) year term right-of-way for the 

Defendants’ predecessor in interest – Producer’s Gas Company – to install, construct, operate 

and maintain a natural gas transmission pipeline.  See Plaintiffs’/Counterclaim Defendants’ 

Motion to Dismiss Counterclaim, doc. 14, exhibit 2. The natural gas transmission pipeline 

within the .73 acre easement has been in continuous operation since its installation in the early 

1980’s.  The .73 acre term easement expired on or about November 20, 2000.   

After the expiration of the .73 acre easement, Defendants’ predecessor-in-interest, 

Enogex, Inc., submitted to the BIA an easement renewal application for a new 20-year term 

across the existing .73 acre right-of-way on Kiowa 84. See doc. 14-3.  In its renewal 

application, Enogex offered to pay $3,080 for the .73 acre easement based on an appraisal of 

the subject property. Id.  Enogex submitted with its application the written consents of 5 

Kiowa 84 landowners, Thomas Blackstar, Benjamin Blackstar, Ernie Clay Keahbone, 

Edmond Carter, and Rene Ware, for the renewal of the .73 acre easement on the terms 

proposed by Enogex.  See Exhibit 36-4 attached hereto.  Over what turned out to be an eight 
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(8) year period, the BIA proceeded to resolve the alleged trespass by Enogex with the 

acceptance of $1,098.35 in trespass fees in August 2006.  See [doc. 32-3], p.5.  Next, the BIA 

accepted Enogex’s renewal application for the .73 acre easement on the terms proposed by 

Enogex in 2008. See [doc. 32-3], p.3.  Finally, by letter dated March 23, 2010, the BIA 

Regional Director stated that the BIA considered the trespass issue resolved, but reversed its 

2008 decision approving the easement renewal and then rejected the easement renewal 

application solely on the grounds that $40 per rod was insufficient consideration.  See [doc. 

32-3], p.5.    

Plaintiffs’ Exhibit 32-3, the March 23, 2010, letter from BIA Regional Director Dan 

Deerinwater, correctly states that “[t]he trespass has been resolved based on the certified 

letter to Enogex, dated August 24, 2006.  In fact, Enogex paid four extra years of trespass fees 

when considering Enogex’s application tolled the ROW grant from June 14, 2002.  This 

effectively makes the trespass rental value at about $120 per rod.”  See Plaintiffs’ Exhibit C, 

doc. 32-3, (emphasis added).   

BIA Regional Director Deerinwater’s letter of March 23, 2010, is notable for at least 

four very important reasons.  First, Director Deerinwater correctly observed that Enogex’s 

payment of trespass fees in August 2006 had resolved the trespass claim for all previous years 

up until that point in time. See Plaintiffs’ Exhibit C, [doc. 32-3], p.3, p.5.  Second, Director 

Deerinwater’s letter correctly notes that Enogex paid an extra four years’ worth of trespass 

fees when it made its payment to the BIA to resolve the trespass issue in August 2006. See 

Plaintiffs’ Exhibit C, [doc. 32-3], p.3, p.5.  Third, the BIA’s long consideration of the 
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submitted easement application from June 14, 2002 until March 23, 2010 served to toll the 

running of any would-be trespass claim while the renewal application was pending. See 

Plaintiffs’ Exhibit C, [doc. 32-3], p.5.  Finally, the BIA’s Regional Director considered the 

trespass resolved as of the writing of his letter on March 23, 2010, since Enogex’s four extra 

years of trespass payments applied to the four year span after the trespass payment in August 

2006 until March 23, 2010, when the BIA finally rejected the pending renewal application.  

See Plaintiffs’ Exhibit C, doc. 32-3, page 5 of 6.  By themselves, the facts contained in 

Plaintiffs’ Exhibit 32-3 certainly create numerous ambiguities about when, or even if, a 

trespass arose in this matter.  Beyond that, the 5 written consents to the renewal of the .73 acre 

easement granted by tenancy-in-common owners Thomas Blackstar, Benjamin Blackstar, 

Ernie Clay Keahbone, Edmond Carter, and Rene Ware, also create several disputes of material 

fact about when, or even if, a trespass arose in this matter.  The aforementioned disputes of 

material fact preclude the entry of summary judgment in this case and militate against the 

entry of any injunctive relief. 

Standard of Decision 

 Summary judgment is proper if the movant demonstrates there is “no genuine issue as 

to any material fact” and that it is “entitled to a judgment as a matter of law.” Fed. R. Civ. P. 

56(c). In applying this standard, the trial court reviews the factual record and draws all 

reasonable inferences therefrom most favorably to the nonmovant.  See Nahno-Lopez v. 

Houser, 625 F.3d 1279, 1283 (10th Cir. 2010). An issue of fact is “genuine” “if the evidence 

is such that a reasonable jury could return a verdict for the non-moving party” on the issue.  
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Id. An issue of fact is “material” “if under the substantive law it is essential to the proper 

disposition of the claim” or defense. Id. 

Arguments and Authorities 

For purposes of Defendants’ response to Plaintiffs’ motion for summary judgment, 

Defendants will address the Plaintiffs’ substantive legal arguments in the order they appear in 

the underlying motion. 

I. Liability for Trespass Remains Disputed. 

Contrary to Plaintiffs’ statements in their motion for summary judgment, whether 

Defendants are liable for trespass remains a disputed issue. It simply is not a settled matter of 

fact or law, as Plaintiffs seek to portray it. From the outset of this litigation, Defendants have 

made it clear they obtained and relied upon the written consents to the renewal of the .73 acre 

easement granted by Kiowa 84 cotenants Thomas Blackstar, Benjamin Blackstar, Ernie Clay 

Keahbone, Edmond Carter, and Rene Ware.  See Answer, [doc. 6], ¶ 2, which states that 

“[p]rior to submitting its application, Enogex obtained the written consent of landowners 

Thomas Blackstar, Benjamin Blackstar, Ernie Clay Keahbone, Edmond Carter, and Rene 

Ware. These written consents were submitted to the BIA with the Enogex application.”); See 

also Exhibit 34-4.   The Plaintiffs did not mention the 5 consents even once in their Complaint 

or Motion for Summary Judgment.  Defendants contend they are legally significant, as they 

create disputes of material fact which preclude the entry of summary judgment, and militate 

against the entry of any injunctive relief. 
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A.  Oklahoma Substantive Law Applies to Plaintiffs’ Trespass Claim. 

 In Count II of Plaintiffs’ Complaint, paragraphs 59 et seq., Plaintiffs assert a 

cause of action alleging that Enable has engaged in a continuing trespass to real property in 

violation of federal common law.  Enable contends that Oklahoma state substantive law 

provides the rule of decision for Plaintiffs’ trespass cause of action.  In the case of Nahno-

Lopez, the Comanche owners of allotment land near Lawton, Oklahoma brought suit against 

the Fort Sill Apache Tribe of Oklahoma asserting various causes of action, including unlawful 

use of real property, ejectment, injunctive relief, and trespass.  The United States District 

Court for the Western District of Oklahoma (Friot, J.), dismissed all of the Plaintiffs’ claims 

except for two, one of which was the federal common law trespass claim.  625 F.3d at 1281.  

The district court then granted summary judgment for the Defendants on these two remaining 

claims, and the Plaintiffs appealed to the United States Court of Appeals for the Tenth Circuit 

(“the 10th Circuit”). Id.   

In affirming Judge Friot’s legal rulings regarding the substantive law to be applied to a 

federal common law claim for trespass, the 10th Circuit held, in pertinent part: 

Plaintiffs’ two surviving counts form, in essence, one claim: a federal common-

law trespass claim for which…Oklahoma trespass law provides the rule of decision for 

this federal claim. See California ex rel. State Lands Comm’n v. United States, 457 U.S. 

273, 283, 102 S.Ct. 2432, 73 L.Ed.2d 1 (1982) (“Controversies governed by federal law 

do not inevitably require resort to uniform federal rules. It may be determined as a matter 

of choice of law that, although federal law should govern a given question, state law 

should be borrowed and applied as the federal rule for deciding the substantive legal 

issue at hand.”); United States v. Milner, 583 F.3d 1174, 1182 (9th Cir. 2009) n. 6 

(adopting Washington trespass law to govern a federal common-law trespass claim 

brought by Indians); Felix S. Cohen, Handbook of Federal Indian Law § 16.03(3)(c) (5th 

ed. 2005) (“federal law adopts state law as the rule of decision in many 

circumstances….”). 
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See Nahno-Lopez, 625 F.3d at 1282 (internal edits)(emphasis added). 

 

Oklahoma substantive law defines a trespass as “the actual physical invasion of the 

property of another without permission.”  See Nahno-Lopez, 625 F.3d at 1284, emphasis in 

the original, citing Vertex Holdings, LLC v. Cranke, 2009 OK CIV APP 10, 217 P.3d 120, 

123.  As further explained by the 10th Circuit in Nahno-Lopez, “[u]nder Oklahoma law, 

consent forms a complete defense to trespass.” 625 F.3d at 1284, and quoting Antonio v. Gen. 

Outdoor Adver. Co., 1966 OK 81, 414 P.2d 289, 291 (“Trespass is not committed if there is 

permission or consent to do [the] acts complained of, which consent may be implied by the 

circumstances….Consent or a valid license from the owner of land is a good defense to an 

action of trespass for acts within the scope of the license….”)(internal edits, quotation marks 

and citations omitted)(emphasis added)). Nahno-Lopez ,625 F.3d at 1284.   

B. Plaintiffs Are Tenants In Common (cotenants). 

Plaintiffs do not dispute that they hold title to Kiowa 84 as tenants in common, each 

owning undivided fractional interests in the whole 136.25 acre tract of land.  See Plaintiffs’ ¶ 

3 of their Statement of Facts, doc. 32, p.3 and Plaintiffs’ exhibit 32-1, describing the 

numerous fractional interests owned by the Plaintiffs.  The Supreme Court of the United 

States has explained the peculiar nature of tenancy in common relationships as follows: 

English common law provided three legal structures for the concurrent ownership of 

property that have survived into modern times: tenancy in common, joint tenancy, and 

tenancy by the entirety. The tenancy in common is now the most common form of 

concurrent ownership. The common law characterized tenants in common as each owning 

a separate fractional share in undivided property. Tenants in common may each 

unilaterally alienate their shares through sale or gift or place encumbrances upon these 

shares. They also have the power to pass these shares to their heirs upon death. Tenants in 
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common have many other rights in the property, including the right to use the property, to 

exclude third parties from it, and to receive a portion of any income produced from it.  

 

See United States v. Craft, 535 U.S. 274, 280 (2002) (O’Connor, J.)(emphasis 

added). 

 

As foreshadowed by Justice O’Connor in Craft, under Oklahoma law a “[t]enancy in 

common is a joint interest in property, the only essential element of which is a unity of right of 

possession. Each tenant in common has a separate and distinct title which is held 

independently of the other cotenants.”  See Matthews v. Matthews, 1998 OK 66, 961 P.2d 831, 

834 (emphasis added); See also Horstkoetter v. Dept. of Public Safety, 159 F.3d 1265, 1275 

(10th Cir. 1998)(“[i]n a true cotenancy the interest of each cotenant is coextensive with the 

common property and extends to every part of the property, although none has the right to 

occupy any particular part of it to the exclusion of the others”.)  “The common law concept of 

unity of possession means that each cotenant is entitled to occupy every part of the co-owned 

property regardless of the quantum of the occupier's fractional interest, subject only to the 

other cotenants' equal right of possession.”  See Delk v. Markel Ins. Co., 2003 OK 88, 81 P.3d 

629, 638, fn. 37.  “[It is]…not an estate but a relation between persons, the only essential 

being a possessory right, as to which all are entitled to equal use and possession.”  See De Mik 

v. Cargill, 1971 OK 61, 485 P.2d 229, 233.   

C.  Oklahoma Law Defines the Rights of Cotenants. 

Oklahoma’s extensive body of oil and gas law defines the relationships among 

cotenants. It is well established that mineral interest owners are cotenants in the mineral 

estate, which is considered part of the realty, until the oil and gas is produced, at which time it 
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becomes personal property.  See e.g., Anderson v. Dyco Petroleum Corp., 1989 OK 132, 782 

P.2d 1367 (under a tenancy in common, each cotenant may enter into agreements to lease their 

interest in the whole without the consent of other cotenants); Accord, Chaparral Energy, 

L.L.C., v. Pioneer Exploration, Ltd., 2010 OK CIV APP 126, 241 P.3d 1161, 1164 (when oil 

and gas are in situ, each is part of the realty)(each cotenant may develop their respective 

interest in the whole without the consent of cotenants); Moody v. Wagner, 1933 OK 416, 23 

P.2d 633, 639.   

D.  The Indian Land Consolidation Act embraces the cotenant relationship. 

The nature of the cotenant relationship is embraced by the Indian Land Consolidation Act 

(hereinafter “ILCA”), found at 25 U.S.C.A. §§ 2213, 2218, which states in pertinent parts 

that: 

§ 2213. Administration of acquired fractional interests; disposition of proceeds 

 

(a) In general 

 

Subject to the conditions described in subsection (b)(1) of this section, an Indian tribe 

receiving a fractional interest under section 2212 of this title may, as a tenant in common 

with the other owners of the trust or restricted lands, lease the interest, sell the resources, 

consent to the granting of rights-of-way, or engage in any other transaction affecting the 

trust or restricted land authorized by law. (emphasis added) 

(c) Tribe not treated as party to lease; no effect on tribal sovereignty, immunity 

(1) In general  

 

Paragraph (2) shall apply with respect to any undivided interest in allotted land held by the 

Secretary in trust for a tribe if a lease or agreement under subsection (a) of this section is 

otherwise applicable to such undivided interest by reason of this section even though the 

Indian tribe did not consent to the lease or agreement. 

 

 (2) Application of lease 
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The lease or agreement described in paragraph (1) shall apply to the portion of the 

undivided interest in allotted land described in such paragraph (including entitlement of 

the Indian tribe to payment under the lease or agreement), and the Indian tribe shall not 

be treated as being a party to the lease or agreement. Nothing in this section (or in the 

lease or agreement) shall be construed to affect the sovereignty of the Indian tribe. 

(emphasis added). 

 

25 U.S.C.A. § 2213(a). 

 

The above quoted ILCA provisions show that each cotenant may act independently of 

each other, and that “[t]he lease or agreement… shall apply to the portion of the undivided 

interest in allotted land described in such paragraph (including entitlement of the Indian tribe 

to payment under the lease or agreement), and the Indian tribe shall not be treated as being a 

party to the lease or agreement. Nothing in this section (or in the lease or agreement) shall be 

construed to affect the sovereignty of the Indian tribe.”  See § 2213(c)(1)(2)(emphasis added).  

These ILCA provisions support Defendants’ contention that an Indian Tribe, like the 

Kiowa Tribe, is not an indispensable party to Enable’s condemnation case (cv-1250-M) or to 

Enable’s counterclaim for condemnation in the trespass case (cv-1262-M).  See Defendants’ 

Objection and Response to Plaintiffs’/Counterclaim Defendants’ Motion to Dismiss 

Counterclaim and Brief in Support, [doc.25](cv-1262-M) and Plaintiff’s Objection and 

Response to the United States’ Motion to Dismiss the Condemnation Lawsuit,[doc. 50](cv-

1250-M), both of which contend the Kiowa Tribe or any other Tribe which stepped into the 

shoes of a cotenant allottee is not a necessary or indispensable party to a condemnation action 

brought pursuant to 25 U.S.C.A. § 357, and which are incorporated by reference herein. 

Simply put, the ILCA specifically contemplates that Indian Tribes which acquire the fractional 
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interests of allottees are to be considered strangers to any lease or agreement affecting the 

allotment tract, i.e., “the Indian tribe shall not be treated as being a party to the lease or 

agreement. Nothing in this section (or in the lease or agreement) shall be construed to affect 

the sovereignty of the Indian tribe.”  See § 2213(c)(1)(2)(emphasis added). 

E. The Five (5) Written Consents to Renewal of the Easement Remain 

Valid and Preclude the Entry of Summary Judgment. 

 

The cotenant relationship and the provisions of the ILCA, discussed above, are 

instructive for several reasons.  First, each interest owner “may, as a tenant in common with 

the other owners of the trust or restricted lands, lease the interest, sell the resources, consent to 

the granting of rights-of-way, or engage in any other transaction affecting the trust or 

restricted land authorized by law.”  See § 2213(a); See Anderson, 782 P.2d at 1372 (each 

cotenant may enter into agreements to lease their interest in the whole without the consent of 

other cotenants).  In this case, the five (5) written consents for the renewal of the .73 acre 

easement in the undivided whole given by Thomas Blackstar, Benjamin Blackstar, Ernie Clay 

Keahbone, Edmond Carter, and Rene Ware, are valid consents to renew the Enable easement.  

Second, the five consents form a complete defense to Plaintiffs’ trespass claim. 

“Under Oklahoma law, consent forms a complete defense to trespass.” Nahno-Lopez, 625 

F.3d at 1284, and quoting Antonio v. Gen. Outdoor Adver. Co., 1966 OK 81, 414 P.2d 289, 

291 (“Trespass is not committed if there is permission or consent to do [the] acts complained 

of, which consent may be implied by the circumstances….Consent or a valid license from the 

owner of land is a good defense to an action of trespass for acts within the scope of the 

license….”)(emphasis added)(internal edits).  None of the aforementioned consents were 
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withdrawn or nullified to Defendants’ knowledge, and Plaintiffs have not alleged they were 

or provided any evidence that the 5 consents of these cotenants are invalid.  At the very least, 

the five consents create disputes of material fact which preclude the entry of summary 

judgment for the Plaintiffs.   Since the BIA rejected the easement renewal application solely 

on the ground of insufficient consideration, the only term which remains undecided is the 

amount of consideration necessary for the renewal of the .73 acre easement across Kiowa 84. 

 As shown above, the 5 cotenants possess the right under Oklahoma law and the ILCA to 

consent to the granting of rights-of-way. See § 2213(a); See Anderson, 782 P.2d at 1372. 

Likewise, the five written consents to the renewal of the easement preclude summary 

judgment because the Plaintiffs have failed to describe or identify when, or even if, their 

trespass claim accrued.  Based on the BIA Regional Director’s letter of March 23, 2010, 

Plaintiffs’ Exhibit C [doc. 32-3], any trespass claim the plaintiffs may think they possess had 

been resolved as of the writing of his letter, since Enogex paid trespass fees covering the 

expiration of the lease in 2000 until the submission of their application in 2002, and Enogex 

paid another four extra years of trespass payments in August 2006, which applied to the four 

year span running up to March 23, 2010. After years of deliberation, the BIA finally rejected 

the pending renewal application based solely on insufficient consideration.  See Plaintiffs’ 

Exhibit C, doc. 32-3, page 5 of 6.   

   Third, assuming arguendo, that Plaintiffs’ trespass claim accrued on or about March 

24, 2010, such a claim is governed by Oklahoma substantive law, which provides a two-year 

statute of limitations, pursuant to 12 OKLA. STAT. § 95(A)(3).  See Nahno-Lopez, 625 F.3d 
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at 1282; See Defendants’ Motion to Determine Proper Measure of Damages and Rules for 

Decision with Brief in Support, [doc. 31, §§ II & III; See also Bennett v. Fuller, 2007 WL 

2344913 (N.D.OKLA.)(not reported)(“Oklahoma law imposes a two (2) year statute of 

limitations on actions for trespass upon real property….”); Accord, Tipton v. Hartford Acc & 

Indem. Co., 188 F.2d 910, 912 (10th Cir. 1951)(discussing how Oklahoma borrowed its two-

year statute of limitations for trespass to real property and other related torts from the State of 

Kansas)(holding two-year statute of limitations operated to bar tort claim).  Since Plaintiffs 

have not pled, much less proven when, or if, their trespass claim accrued, summary judgment 

should be denied.  Accordingly, Defendants’ respectfully request that this Court deny 

Plaintiffs’ Motion for Partial Summary Judgment on Liability for their Trespass Claim. 

II. Plaintiffs Motion for Permanent Injunction Should be Denied. 

Like their request for summary judgment, Plaintiffs’ Motion for a Permanent 

Injunction disregards the facts recited in their own exhibits, namely Exhibit C [doc.32-3], and 

proceeds upon mostly sweeping, unsupported statements of alleged fact to reach their 

conclusion that Defendants should be permanently enjoined from their operation of a natural 

gas transmission pipeline that has been continuously in use since shortly after the underlying 

easement was granted in 1980.  For example, as discussed, supra, Plaintiffs have wholly failed 

to identify when, or if, their trespass claim accrued, since the BIA’s Regional Director 

considered the trespass resolved as of the writing of his letter on March 23, 2010, as Enogex’s 

four extra years of trespass payments applied to the four year span after the trespass payment 

in August 2006 until March 23, 2010, when the BIA finally rejected the pending renewal 
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application.  See Plaintiffs’ Exhibit C, doc. 32-3, page 5 of 6.   

Notwithstanding that Plaintiffs’ request for injunctive relief is predicated on their 

assumption that they are automatically entitled to summary judgment, which Defendants do 

not concede, Defendants will address each of the elements for injunctive relief.  A party 

requesting a permanent injunction bears the burden of showing: (1) actual success on merits; 

(2) irreparable harm to the Plaintiffs unless an injunction is issued; (3) the threatened injury 

outweighs harm which an injunction may cause to the opposing party; and (4) the injunction, 

if issued, will not adversely affect the public interest.  See Fisher v. Oklahoma Health Care 

Authority, 335 F.3d 1175, 1180 (10th Cir. 2002).  Essentially the same four factors govern 

requests for preliminary and permanent injunctions, but the notable difference is the degree of 

certainty on the first factor, which requires a showing of actual success on the merits for a 

permanent injunction, as opposed to a likelihood of success on the merits for preliminary 

injunctive relief.  See Prairie Band Potawatomie Nation v. Wagnon, 476 F.3d 818, 822 (10th 

Cir. 2007), citing Fisher, supra, discussing actual success versus likelihood of success.   

A. Plaintiffs Cannot Obtain Actual Success on the Merits.   

Plaintiffs presume they will succeed on the merits of their continuing trespass claim.  

Regarding this first factor, Defendants incorporate by reference the arguments in their 

Response Brief which, in summary, show there are disputes of material fact precluding 

summary judgment based on the five written consents for renewal of the easement given by 

cotenants Thomas Blackstar, Benjamin Blackstar, Ernie Clay Keahbone, Edmond Carter, and 

Rene Ware.  Plaintiffs also have failed to identify with any degree of specificity when, or even 
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if, their continuing trespass claim accrued, in light of the written consents and the written 

determination of the BIA Regional Director that all trespass issues had been resolved as of his 

letter of March 23, 2010.  See Plaintiffs’ Exhibit C, [doc.32-3].  Accordingly, Defendants 

motion for permanent injunction should be denied. 

B. Plaintiffs Have Failed to Show Irreparable Harm. 

With regard to the second factor, irreparable harm, Plaintiffs likewise have failed to 

show sufficient facts or evidence to justify the entry of a permanent injunction.  Simply put, 

the Plaintiffs have not supported their request for a permanent injunction with any affidavits, 

testimony, expert reports, information, or admissible evidence.  See e.g., Attorney General of 

Oklahoma v. Tyson Foods, Inc., 565 F.3d 769, 778 (10th Cir. 2009)(discussing the various 

forms of evidence to be offered at a hearing in support of injunctive relief, such as expert 

reports, affidavits, witness testimony, etc., i.e., for the proving of harm).  As summarized in 

Lee v. ConocoPhillips Co., 2016 WL 67803 (W.D. OK. 2016) * 5: 

[T]he irreparable harm requirement is not “an easy burden to fulfill.” Dominion 

Video Satellite, Inc. v. Echostar Satellite Corp., 356 F.3d 1256, 1260 (10th Cir. 2004) 

(citing Greater Yellowstone Coalition v. Flowers, 321 F.3d 1250, 1258 (10th Cir. 2003)). 

To satisfy the requirement, the moving party must prove its injury is “both certain and 

great, and that it must not be merely serious or substantial.” Id. (citing Prairie Band of 

Potawatomi Indians v. Pierce, 253 F.3d 1234, 1250 (10th Cir. 2001)). The moving party 

must also demonstrate that its injury cannot be satisfied by a remedy after trial of an award 

of monetary damages and that the harm alleged is “of such imminence that there is a clear 

and present need for equitable relief to prevent irreparable harm.” Schrier v. Univ. of 

Colorado, 427 F.3d 1253, 1267 (10th Cir. 2005) (quoting Heideman v. South Salt Lake 

City, 348 F.3d 1182, 1189 (10th Cir. 2003)(original). 

In this case, the Plaintiffs have failed to produce any admissible evidence or 

undisputed facts to support their claim of irreparable harm.  As a preliminary matter, the 
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Supreme Court of Oklahoma has long recognized in its jurisprudence that “injury or 

detriment is irreparable when it is incapable of being fully compensated for in damages or 

where the measure of damages is so speculative that it would be difficult if not impossible to 

correctly arrive at the amount of the damages.”  See Hines v. Indep. Sch. Dist. of Grant Cty 

No. 50, 1963 OK 55, 380 P.2d 943, 946; Accord, Edwards v. Bd. of County Cmrs., 2015 OK 

58, 2015 WL 5555172.  This viewpoint is consistent with federal jurisprudence on the issue, 

such as the case of Mid-America Pipeline Co. v. Lario Enterprises, where the United States 

District Court for the District of Kansas found that no irreparable harm existed to justify an 

injunction stopping the completion of an auto racing track on a parcel of land where a buried 

natural gas pipeline easement was located, observing that: 

It is hornbook law that injuries for which a remedy exists in damages are not 

irreparable. There is no need for a court… to make a[] decision or grant a []remedy if the 

injuries in question can be compensated with damages as a final remedy by some forum. 

In this case, most of the alleged damage to plaintiff's easement rights has already occurred. 

 

1989 WL 38696 (D.Kan. 1989) *3 (not reported)(internal edits). 

 

In this case, any harm arising from the Defendants nearly 40 years of continuous use of 

the .73 acre underground transmission line easement has ceased to be a matter of urgent 

concern requiring immediate redress by this Court. 

Similarly, Plaintiffs only citation of authority to support their burden of proving 

irreparable harm is a short reference to an opinion from the Oklahoma Court of Civil Appeals 

in the case of Angier v. Matthews Exploration Corp., 1995 OK CIV APP 109, 905 P.2d 826 

which, contrary to Plaintiffs’ statement on page 14 of their motion, is not an opinion of the 

Supreme Court of Oklahoma.  Regardless of precedential value, Angier is easily distinguished 
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on its facts because the landowner in that case was suffering immediate and real injury to the 

surface of her real estate by an oil exploration company which was in the act of constructing 

an access road and building new access gates in locations where she had not consented.  905 

P.2d at 828.   

The facts of Angier are readily distinguishable from the facts of this case, where 

Defendants’ natural gas transmission pipeline has been buried since the original easement was 

granted in 1980.  In this case, publicly available satellite images from Google Earth™ show 

that Plaintiffs’ land is undisturbed by the presence of the line.  See Exhibit 36-6. The area 

surrounding the .73 acre underground pipeline easement in the southwest quarter of the 

136.25 acre parcel is grassland. Id. The only discernable evidence of the buried pipeline under 

the .73 acre easement is a pipeline notice sign found in the adjacent state highway road right-

of-way.  Id.  There is no evidence in the record showing that Defendants’ activities are 

disturbing the Plaintiffs’ use or enjoyment of the .73 acre easement area or the 136.25 acre 

parent tract.  In fact, the recent satellite images of Kiowa 84 do not show the presence of any 

homes or other developed areas on the rural tract of land.  Plaintiffs have wholly failed to 

make any allegations in their Complaint or Statement of Facts, much less support such 

allegations with affidavits, expert reports, or forms of evidence showing irreparable harm to 

their rights in the .73 acre easement or the larger Kiowa 84 parent tract.  Accordingly, this 

Court should deny Plaintiffs’ Motion of Permanent Injunction because they have failed to 

show the existence of irreparable harm. 
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C. The Harm to the Defendants Far Outweighs any Potential Harm to the Plaintiffs. 

 

Plaintiffs’ argument that the injury they allegedly are suffering outweighs the harm to 

Defendants is simply a rehash of their bald allegations made in support of the finding of 

irreparable harm.  The Plaintiffs have not produced any evidence explaining how they are 

being immediately or irreparably injured, other than in a theoretical or conceptual sense, since 

there is no evidence the Plaintiffs’ real property is in any different condition today than it was 

in 1980 when the original easement was granted.  Plaintiffs have not proven otherwise.  Any 

alleged harm arising from the Defendants nearly 40 years of continuous use of the .73 acre 

underground transmission line easement has long since ceased to be a matter of urgent 

concern requiring immediate redress by this Court.  Indeed, the BIA identified the only issue 

concerning the renewal of the .73 acre easement as the amount of consideration.  See 

Plaintiffs’ Exhibit C, [doc.32-3]. 

Oklahoma law supports Defendants’ contention that the harm to them is far greater, 

should they be permanently enjoined from the use of the .73 acre easement where their buried 

natural gas transmission pipeline is located.  In the case of Slocum v. Phillips Petroleum Co., 

1983 OK 112, 678 P.2d 716, 720, a landowner brought a mandatory injunction against 

Phillips Petroleum seeking the immediate removal of an unauthorized pipeline across his 

property.  Phillips built the pipeline under the mistaken belief that it had an easement on the 

subject property, when in fact the easement had been released.  Id. at 717.  The landowner 

sued Phillips for trespass, mandatory injunction, and actual, exemplary and punitive damages. 

 Id.  Phillips admitted that its action constituted trespass, and the landowner recovered actual 
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and punitive damages, but the trial court denied the landowner’s request for a mandatory 

injunction requiring the removal of the pipeline.  Id. at 716.  On appeal, Phillips contested the 

award of punitive damages, while the landowner appealed the failure to grant the mandatory 

injunction.  Id.  The Supreme Court of Oklahoma reversed the award of punitive damages, but 

affirmed the denial of the injunctive relief, holding that: 

Owner's use of his property has not been substantially affected and his damages are 

fairly compensable. The cost of removing the pipeline would be substantial and cause a 

hardship and it would be unconscionable to require Phillips to remove the pipeline. 

 

678 P.2d at 720.   

 

The Supreme Court of Oklahoma’s ruling in Slocum is in accord with its older ruling in 

the case of Kasner v. Reynolds, 1954 OK 56, 268 P.2d 864, 867.  In Kasner, a neighborhood 

developer constructed a building in Oklahoma City which encroached on the adjacent lot, 

which was not owned by the developer.  268 P.2d at 865.  The adjacent landowner sued for 

the removal of the encroaching building, and the trial court granted a mandatory injunction in 

favor of the adjacent landowner and awarded him rental value of the land being wrongfully 

occupied.  Id.   

The developer appealed and the Supreme Court of Oklahoma reversed the mandatory 

injunction ruling, but affirmed the rental value of the occupied land as being the proper 

measure of damages.  Id. at 867.  On appeal, the Supreme Court noted that the award of 

injunctive relief is largely a discretionary matter based on equity.  Id. at 867.  The Supreme 

Court quoted the following passage with approval in reversing the injunctive relief, to wit: 

Where the landowner is aware of, or consents to, an encroachment at a time when it can 

be removed at small cost, he will not be allowed a mandatory injunction decreeing 
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removal at a later time when the cost of removal would be comparatively great, as 

where plaintiff stands by and makes no objection until the greater part of the work has 

been completed, and is endeavoring only to secure the amount of damage occasioned to 

his property before the work was completed…. 

 

268 P.2d at 867. 

 

Kasner is noteworthy because it sheds light on the equitable concerns underlying 

injunctive relief.  Where, as here, a substantial and very expensive improvement like 

Defendants’ natural gas transmission pipeline has long been in place and functioning, 

Oklahoma law does not support the removal of the improvement when the remedy is monetary 

compensation, such as “the difference in the value of the land before the trespass and the 

value after the trespass” or “an amount equal to the fair rental value of the premises during the 

time of the unlawful” use.  See Gergens v. McCollum, 1909 OK 214, 111 P.208 and Tulsa 

Foods, Inc. v. Wal-Mart Stores, Inc., 2007 WL 649347 * 5 (N.D. Okla.)(unpublished)(citing 

Gipson v. Sprint Comm. Co., 2003 OK CIV APP 89, 81 P.3d 65, 73); See also Defendants’ 

Motion to Determine Proper Measure of Damages and Rules for Decision with Brief in 

Support, [doc. 31], discussing the measure of damages under Oklahoma law for continuing 

trespass, incorporated by reference herein.  Accordingly, Plaintiffs have failed to show that 

their alleged harm occasioned by the purported trespass outweighs the harm which Defendants 

would suffer.   

D. Injunctive Relief Will Not Advance the Public Interest. 

As discussed at length above and established by the evidence, the Defendants buried 

natural gas transmission pipeline has been in continuous use for nearly 40 years since the 

grant of the original easement in 1980.  The Plaintiffs have not shown that enjoining the use 
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of the .73 acre easement for the operation of Defendants’ buried natural gas transmission line 

will not harm the public’s interest.  First, there can be little argument that the transmission of 

natural gas for residential uses such as cooking and heating, and industrial uses such as 

electricity generation and steam production, serves the public’s interest.  Second, enjoining the 

use of the pipeline easement will only serve to diminish the efficient transmission of natural 

gas from natural gas producers in Oklahoma to the market place, to the detriment of both 

marketers and consumers of natural gas, something which clearly injures the public interest.  

Finally, there is significantly greater economic risk to the public associated with interrupting 

the efficient transmission of natural gas from producers in Oklahoma to the market place and 

consumers when compared to the value of the underlying .73 acre easement for which 

Plaintiffs claim injury.  Accordingly, Plaintiffs have failed to show that enjoining the 

Defendants’ natural gas transmission line in the .73 acre easement will not harm the public’s 

interest. 

Conclusion 

 Plaintiffs’ motion for partial summary judgment should be denied.  Based on the 

language of Plaintiffs’ Exhibit C, [doc. 32-3], there are disputes of material fact which 

preclude the entry of summary judgment in this matter, as Plaintiffs have failed to identify 

when the alleged trespass arose, if it ever did.  Summary judgment also should be denied 

because the five (5) written consents to the renewal of the easement granted by tenancy-in-

common owners Thomas Blackstar, Benjamin Blackstar, Ernie Clay Keahbone, Edmond 

Carter, and Rene Ware, on the terms offered by Enogex, create disputes of material fact which 
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preclude the entry of summary judgment for the Plaintiffs on their trespass claim and also 

militate against the entry of any injunctive relief. See Exhibit 34-4.  Plaintiffs’ motion for 

permanent injunction should be denied because they have failed to show (1) actual success on 

merits,  (2) irreparable harm to the Plaintiffs unless an injunction is issued, (3) the threatened 

injury outweighs harm which an injunction may cause to the opposing party,  and (4) the 

injunction, if issued, will not adversely affect the public interest.  WHEREFORE, all premises 

considered, Plaintiffs’ Motion for Partial Summary Judgment on Liability for their Trespass 

claim and for a permanent injunction [doc. 32] should be denied. 

 

Respectfully submitted,  

 

    s/ Clint Russell                                                             

STRATTON TAYLOR, OBA # 10142 

staylor@soonerlaw.com 

TONEY D. FOSTER, OBA # 16063 

tfoster@soonerlaw.com 

CLINT RUSSELL, OBA # 19209 

crussell@soonerlaw.com 

KASSIE N. MCCOY, OBA # 31405 

kmccoy@soonerlaw.com 

TAYLOR, FOSTER, MALLETT, DOWNS 

       RAMSEY & RUSSELL     

400 West Fourth Street   P.O. Box 309 

Claremore, OK 74018 

918-343-4100; 918-343-4900 fax 

Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on the 3rd day of May, 2016, I electronically transmitted the attached 

document to the Clerk of the Court using the ECF System for filing and transmittal of a Notice of 

Electronic Filing to the following ECF registrants: 

 

C. Steve Hager, OBA # 12315 

Colline Wahkinney-Keely, OBA # 12405 

Oklahoma Indian Legal Services  

4200 Perimeter Center Dr., Ste. 222 

Oklahoma City, OK 73112 

405-943-6457; 405-917-7060 fax 

keely@oilsonline.org 

hager@oilsonline.org 

 

And 

 

David C. Smith, DC #99892 

Catherine F. Munson, DC #985717 

Admitted Pro Hac Vice  

Kilpatrick Townsend & Stockton, LLP 

607 14th Street, N.W., Ste. 900 

Washington, DC 20005 

202-508-5800; 202-508-5858 fax 

DCSmith@kilpatricktownsend.com 

CMunson@kilpatricktownsend.com 

Attorneys for Plaintiffs 

 

 

 

           s/ Clint Russell                 
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