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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
 
Crystal Tiessen,   
 

Plaintiff, 
v. 
 
Chrysler Capital, Repossessors, Inc., PAR 
North America d/b/a PAR, Inc., and John 
Doe Repossession Agent,  
 

Defendants. 
 

 
 

   Court File No. 16-cv-422-JRT-LIB 
 

PLAINTIFF’S MEMORANDUM OF 
LAW IN OPPOSITION TO 

DEFENDANTS’ MOTIONS TO 
DISMISS BASED ON TRIBAL 

EXHAUSTION DOCTRINE 
  
 
 

 

INTRODUCTION 

Defendants finance motor vehicle sales and repossess vehicles on a national basis.  

Plaintiff’s vehicle was one of them.  In these consumer finance and recovery transactions, 

Plaintiff inured to the benefit of the federal Fair Debt Collection Practices Act (FDCPA), 

which requires a “present right to possession” when dispossessing a consumer of collateral 

through nonjudicial means.  As understood by federal courts, a “present right” is one that 

adheres to notice, time, place, and procedure requirements under other law.  Here, 

nonjudicial repossession occurred while Plaintiff was residing on tribal land, and the local 

tribal ordinance required post-default written consent.  Defendants ignored that 

requirement and took Plaintiff’s vehicle by surprise while Plaintiff slept.  Defendants argue 

the tribal nexus requires that the case be heard in tribal court.  Because the tribal court lacks 

jurisdiction and Defendants seek only to delay, the Court should deny the motions.  
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BACKGROUND 

In June 2013, Plaintiff, then of Cambridge, Minnesota, bought a used personal 

transportation vehicle from a dealership in Cambridge.  (See Verified Compl. ¶¶ 4, 9, 14 

[ECF No. 2]; Lyons Decl. ¶ 2, Ex. 1, Retail Installment Contract and Security Agreement 

(hereinafter the “RICSA.”)  She gave the dealership her prior vehicle and agreed to pay the 

rest in installments with interest at the maximum legal rate1.  (See Verified Compl. ¶¶ 9–

14; RICSA.)  Defendant Chrysler Capital (hereinafter “Defendant Chrysler” or “Chrysler”) 

provided the financing and took a security interest in Plaintiff’s vehicle to secure 

repayment.   (See id.)   

About two years later, in April 2015, Plaintiff was living with her mother in Carlton, 

Minnesota.  (Verified Compl. ¶¶ 17–18, 27–28.)  The home is on the Fond du Lac Indian 

Reservation, and Plaintiff and her mother are members of the Fond du Lac tribe.   (Id. ¶¶ 

4, 17–18, 27–28.)  Plaintiff was not up on her payments to Chrysler.  (Id. ¶ 15.)   Chrysler 

hired Indiana-based PAR Inc. (hereinafter “Defendant PAR” or “PAR”) to try to take 

Plaintiff’s vehicle.  (Id. ¶¶ 7, 15.)  PAR forwarded the assignment to Twin Cities-based 

Repossessors, Inc.2 (hereinafter “Defendant RI” or “RI”), who in turn had a tow truck 

                                                      
1 See Minn. Stat § 53.09 subd. 1. 
2 Though based in Minnesota, RI operates nationally. See Goldenstein v. Repossessors Inc., 
815 F.3d 142, 144–45, 148–49 (3d Cir. 2016) (reviewing civil Racketeer Influenced 
Corrupt Organizations Act claim against RI based on RI’s alleged actions in Pennsylvania 
to recover collateral for 250 percent interest loans); No. 13-CV-02797, 2014 WL 3535112, 
at *4 (E.D. Pa. July 17, 2014) (making findings below that RI also has operations in 
Minnesota, North Dakota, South Dakota, Iowa, Wisconsin, Nebraska, Arizona, and New 
Mexico). 
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driver seek out Plaintiff’s vehicle at her mother’s home on the Fond du Lac reservation.  

(Id. ¶¶ 6, 8, 15–18, 27–31.)   

The repossession was completed on April 27, 2015, between 5:00 a.m. and 7:00 

a.m. from the driveway attached to Plaintiff’s mother’s home on the Fond du Lac 

reservation.  (See Verified Compl. ¶¶ 27–29, 32.)  Plaintiff was inside sleeping and not 

aware of Defendants’ actions until she came outside at about 9:00 a.m. and found the 

vehicle was missing.  (Id. ¶¶ 32–33.)  There was never a court order for repossession, and 

Defendants did not seek or receive written consent from Plaintiff to take the vehicle after 

she fell behind on her payments.  (Id. ¶¶ 30.)  The repossession was in violation of the 

operative Fond du Lac tribal ordinance, which required post-default written consent for 

nonjudicial repossession of property claimed under a security interest.  (Id. ¶ 19; see also 

Lyons Decl. ¶ 3, Ex. 2.)   

After the repossession, Plaintiff attempted to track her vehicle.  (Verified Compl. ¶¶ 

35–37.)  She had important items of personal, non-lien property taken from her when her 

vehicle was repossessed: birthday presents for her young nephew, of whom she is legal 

guardian, and medical supplies for his care, which are necessitated by several health 

conditions he’s carried since birth.  (Id. ¶¶ 38, 42.)  Plaintiff was never given opportunity 

to recover her property.  (Id. ¶ 42.)  The sudden change left Plaintiff without regular 

transportation and forced her to switch medical providers for her nephew, causing great 

anger, stress, anxiety, and embarrassment.  (Id. ¶¶ 40–41, 43.)    

Plaintiff initiated this lawsuit on February 19, 2016 by filing her complaint with this 

Court. (See generally Verified Compl.)  She seeks relief under five legal theories, violation 
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of the FDCPA, breach of peace, conversion of the vehicle and the personal property therein, 

trespass, and intrusion upon seclusion.  (See id. ¶¶ 45–75.)  Defendants PAR and Chrysler 

filed a joint answer on March 18, 2016, generally denying liability to Plaintiff.  (See 

PAR/Chrysler’s Ans. [ECF No. 7].)  Defendant RI separately answered the same day, 

likewise denying liability.  (See RI’s Ans. [ECF No. 9].)  The Court then set a scheduling 

conference.  (See Ord. May 11, 2016 [ECF No. 13].)    

With scheduling exercises set to commence, RI moved to dismiss the case on May 

25, 2016 on the basis that Plaintiff’s claims should be reviewed by the court of the Fond 

du Lac tribe under the doctrine of tribal exhaustion.  (See RI’s Mem. [ECF No. 15].)  

Chrysler and PAR joined RI’s motion the next day.  (See PAR/Chrysler’s Mem. [ECF No. 

20].)  Defendants did not include the Fond du Lac’s civil action code, which Plaintiff 

attaches here. (See Lyons Decl. ¶ 4, Ex. 3.)  The parties completed scheduling exercises, 

including preparing a Rule 26(f) report and participating in a scheduling conference with 

the Magistrate Judge. (See R. 26(f) Rep. [ECF No.22]; Court Mins. June 7, 2016 [ECF No. 

27].)  Plaintiff now opposes Defendants’ motions to dismiss.   

ARGUMENT 

I. The Tribal Court Lacks Jurisdiction. 

A. The tribal court is not a court of “competent jurisdiction” to adjudicate 
federal FDCPA claims.   

 
The tribal exhaustion doctrine Defendants invoke applies only when the policy 

supporting tribal self-government and self-determination is at play.  Gaming World Int'l, 

Ltd. v. White Earth Band of Chippewa Indians, 317 F.3d 840, 849 (8th Cir. 2003).  One of 
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the principal exceptions to tribal exhaustion, then, is lack of jurisdiction of a tribal court.  

Fort Yates Pub. Sch. Dist. No. 4 v. Murphy ex rel. C.M.B., 786 F.3d 662, 672 (8th Cir. 

2015) (“[T]he Supreme Court has specified that when a tribal court plainly lacks 

adjudicatory jurisdiction over an action, ‘the otherwise applicable exhaustion requirement 

must give way, for it would serve no purpose other than delay.’”) (quoting Strate v. A-1 

Contractors et al., 520 U.S. 438, 459 n. 14 (1997).   

Plaintiff’s principal cause of action, and the basis for jurisdiction of this Court, is 

violation of the FDCPA.  The FDCPA regulates the collection of debts that arise for a 

consumer purpose based on a congressional investigation that found widespread abuse of 

consumers in interstate debt collection.  See 15 U.S.C. § 1692(a–e) (congressional finding 

and statement of purpose).  The protection at issue here prohibits enforcement of security 

for a consumer debt without a “present right to possession,” a limitation that is given shape 

by reference to local notice, time, place, and procedure expectations.  See 15 U.S.C. § 

1692f(6); Buzzell v. Citizens Auto. Fin., Inc., 802 F. Supp. 2d 1014, 1021 (D. Minn. 2011) 

(“A court should look to state law requirements to determine whether there was a present 

right to possession under the FDCPA.”) (quotation omitted).   A consumer aggrieved by a 

violation of the FDCPA may sue “in any appropriate United States district court without 

regard to the amount in controversy, or in any other court of competent jurisdiction, within 

one year from the date on which the violation occurs.”  15 U.S.C. § 1692k(d).  

The civil code of the Fond du Lac tribe extends subject matter jurisdiction to many 

types of disputes and claims, but it does not refer to remedial federal statutes: 
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Subdivision 3. Subject Matter. Original jurisdiction shall extend to all 
civil actions 
 
(a) to which the Fond du Lac Band of Lake Superior Chippewa is a party; 

 
(b) that concern the regulation of treaty rights as vested in the Fond du Lac 
Band of Lake Superior Chippewa; 
 
(c) arising under the inherent authority of the Fond du Lac Band of Lake 
Superior Chippewa; 
 
(d) arising under the Constitution of the Minnesota Chippewa Tribe or as is 
recognized under the Constitution and laws of the United States; 
 
(e) arising under the bylaws, statutes, ordinances, resolutions, codes, and 
laws enacted by the Fond du Lac Reservation Business Committee; 
 
(f) arising under the customs and traditions of the Ojibway people of the 
Fond du Lac Band of Lake Superior Chippewa; and 
 
(g) arising at common law including, but not limited to, contract claims, 
tort claims, property claims, insurance claims, and claims based on 
commercial dealings with the Fond du Lac Band, its agencies, sub-entities, 
and corporations chartered pursuant to its laws. 
 

(See Lyons Decl. ¶ 4, Ex. 3, R. 110, Sub. 3).  The subsection referring to “laws of the 

United States” is odd in grammatical structure for lack of a subject in the second clause, 

but it plainly points to the tribal court adjudicating matters directly “under” the tribal 

Constitution or consistent with how the tribal Constitution is recognized under federal law, 

not federal statutory causes of action.   See id. R. 110, Subd. 3(d) (i.e., “arising under the 

Constitution of the Minnesota Chippewa Tribe or as [it] is recognized under the 

Constitution and laws of the United States.”)  This subjection and the remainder of the 

Fond du Lac’s subject matter jurisdiction Rule do not provide for determination of federal 

statutory claims.  See id.   
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 Defendants do not persuasively argue otherwise.  With regard to FDCPA claims in 

particular, Defendants refer only, via footnote, to the FDCPA’s “competent jurisdiction” 

language and do not include any analysis as to whether the Fond du Lac tribal court is a 

court of competent jurisdiction to adjudicate FDCPA claims.  (See RI’s Mem. 6, n. 2.)  And 

though Defendants cite cases for the proposition that other federal statutory causes of action 

with a tribal nexus must first be brought to tribal court, Defendants’ cases do not reflect 

current law.  Compare Armstrong v. Mille Lacs Cty. Sheriffs Dep’t, 112 F. Supp. 2d 840 

(D. Minn. 2000) (cited by Defendants for the proposition that 42 U.S.C. § 1983 claims 

arising on tribal land should be heard in tribal court) with Nevada v. Hicks, 533 U.S. 353, 

369 (2001) (holding, a year after Armstrong, that 42 U.S.C. § 1983 claims CANNOT be 

heard in tribal courts).   

 In Nevada, the Supreme Court considered a number of points regarding federal 

causes of action created to enforce federal policies and the reach of policies supporting 

tribal self-government—the centerpiece of tribal court jurisdiction in the first instance.  See 

Nevada, 533 U.S. at 361–68; Gaming World Int'l, Ltd., 317 F.3d at 849.  One, the Supreme 

Court held “[the] contention that tribal courts are courts of ‘general jurisdiction’ is [] quite 

wrong.”  Nevada, 533 U.S. at 367.  The Court observed that tribal adjudicative power 

cannot exceed its regulatory power, and not all matters occurring on a reservation are ripe 

for tribal adjudication.  See id. (“Tribal courts, it should be clear, cannot be courts of general 

jurisdiction in [the] sense [that state courts have general jurisdiction], for a tribe’s inherent 

adjudicative jurisdiction over nonmembers is at most only as broad as its legislative 

jurisdiction.”); see also Fort Yates, 786 F.3d at 669 (“[W]e note at the outset that not every 
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event that impacts a tribe’s political integrity, economic security, health, or welfare will 

necessarily give rise to tribal court jurisdiction.”)  Two, the Court expressed concern that 

removal to federal court—an absolute right of parties to litigation pending in state court 

that arises under a federal statute—would simply not be available if the case had to be 

brought in a tribal court with no removal procedure.  See Nevada, 533 U.S. at 368 

(“[T]ribal-court jurisdiction would create serious anomalies . . . because the general 

federal-question removal statute refers only to removal from state court.”) (emphasis in 

original).  To address these concerns, the Court decided that tribal courts cannot hear 

federal civil rights claim arising under section 1983.  Id. at 369 (“Surely the simpler way 

to avoid the removal problem is to conclude (as other indications suggest anyway) that 

tribal courts cannot entertain § 1983 suits.”) 

 Applying Nevada, the Tenth Circuit in Burrell v. Armijo found that federal statutory 

claims under sections 1981 and 1985 can also not be heard in tribal courts.  See 456 F.3d 

1159, 1175 (10th Cir. 2006) (“I see no reason to distinguish the § 1983 claim in Hicks from 

the Burrells’ § 1981 and § 1985 claims.”)  In addressing then whether issues decided by 

the tribal court were precluded from consideration, the panel in Burrell stated “[i]t follows 

that the tribal court was not a ‘court of competent jurisdiction,’ and its ruling is therefore 

entitled neither to deference nor to preclusive effect.”  Id. at 1175. 

Here, although Plaintiff invokes the Fond du Lac tribe’s consent-or-court order rule 

for recoveries of collateral on the reservation, her enforcement mechanism is under the 

federal policy and enforcement scheme crafted specifically to regulate consumer debt 

collection.  The Fond du Lac court’s subject matter jurisdiction does not embrace Plaintiff’s 
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federal cause of action, and its civil code does not otherwise appear to address federal 

statutes or removal.  (See Lyons Decl. ¶ 4, Ex. 3.)  Defendants are off-reservation actors 

who ignored the tribal ordinance on recovery of collateral in their actions taken against a 

consumer, but they did not take such action against the tribe or a business operated by the 

tribe.   

As in Nevada, the interest and jurisdiction of the tribe in adjudicating Plaintiff’s 

FDCPA claim against Defendants is not present under the policy supporting self-

governance and the Fond du Lac court’s express limits on its subject matter jurisdiction.  

Accordingly, the Fond du Lac court is a not a “court of competent jurisdiction” to decide 

Plaintiff’s FDCPA claim, and tribal exhaustion has no application.  See Nevada, 533 U.S. 

at 369 (2001) (“Since it is clear, as we have discussed, that tribal courts lack jurisdiction 

over state officials for causes of action relating to their performance of official duties, 

adherence to the tribal exhaustion requirement in such cases “would serve no purpose other 

than delay,” and is therefore unnecessary.”) 

B. Assuming arguendo that the tribal court is a court of “competent 
jurisdiction,” Plaintiff’s FDCPA claim can no longer be pursued in 
tribal court because more than one year has passed since the 
repossession; thus, the tribal court lacks jurisdiction for this 
independent reason.   

 
Assuming, arguendo, that the Fond du Lac court did have subject matter jurisdiction 

to adjudicate FDCPA claims, the tribal court could not hear Plaintiff’s claim in this matter 

for the independent reason that a case in tribal court can no longer be commenced.  FDCPA 

cases must be commenced with one year of the violation.  15 U.S.C. § 1692k(d) (“An action 

to enforce any liability created by this subchapter may be brought in any appropriate United 
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States district court without regard to the amount in controversy, or in any other court of 

competent jurisdiction, within one year from the date on which the violation occurs.”)  

Here, the repossession occurred on April 27, 2015.  By the time Defendant RI made the 

first motion to dismiss on May 25, 2016, it was already too late for Plaintiff to bring a 

separate action in tribal court. 

To hold their position, Defendants may say that the one-year period should be 

waived or tolled, but these options are not, in fact, available.  The FDCPA’s one-year 

limitations period is not a statute of limitations that may be raised or forfeited as an 

affirmative defense; rather, the one-year period is considered a jurisdictional bar, meaning 

the court in which the case is started, whether a federal court or another court of “competent 

jurisdiction,” has no jurisdiction if more than one year has passed since the violation. See 

Mattson v. U.S. W. Commc'ns, Inc., 967 F.2d 259, 262 (8th Cir. 1992) (“U.S. West and SIC 

counter that section 1692k(d) is a jurisdictional statute. . . . We agree.”)  Likewise, because 

the one-year period is jurisdictional, the period may not be tolled on equitable grounds.  

Ness v. Gurstel Chargo, P.A., 933 F. Supp. 2d 1156, 1165 (D. Minn. 2013) (“The FDCPA’s 

statute of limitations is jurisdictional and cannot be equitably tolled.”)  

Here, if Plaintiff brought her FDCPA suit to the tribal court, the tribal court would 

be required under section 1692k to dismiss it for lack of jurisdiction because more than one 

year has passed since the violation.  For this independent reason, the Fond du Lac court 

lacks jurisdiction over Plaintiff’s FDCPA claim, and tribal exhaustion does not apply.  

II. Defendants’ Request Suggests Bad Faith. 
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In addition to absence of tribal court jurisdiction, tribal exhaustion also does not 

apply where the demand for a tribal forum is made in bad faith or with desire to harass.  

See Bruce H. Lien Co. v. Three Affiliated Tribes, 93 F.3d 1412, 1420 n. 14 (8th Cir. 1996).  

While such a finding appears to be rare and Plaintiff and counsel appreciate the gravity of 

taking this position, it is nevertheless important to consider here that Defendants made their 

motions to dismiss two months after their initial pleadings in this case.  Between their initial 

pleadings and their motions, the time expired for Plaintiff to start a new FDCPA case in a 

different forum—see Part I.B, supra.  More troubling, Defendants seek dismissal versus 

the correct procedure, a stay—see Part III, infra.  (RI’s Mem. 9 (“[T]his Court should 

dismiss Tiessen’s claims because she has not exhausted the available tribal court 

remedies.”) 

The dismissal Defendants seek, if granted, would leave Plaintiff on the outside with 

no way to get back in and her FDCPA claim would be forfeited: she would have to start a 

new action somewhere, and anywhere that action would be barred by the FDCPA’s 

unfailing one-year jurisdictional limitation.  By letting the one-year period expire between 

their initial pleadings and the instant motions and requesting dismissal versus a stay, 

Defendants appear to attempt a gamesmanship that should work against the relief sought 

under the “bad faith” exception to tribal exhaustion.   

III. In the Alternative, the Proper Procedure is to Stay These Proceedings, Not 
Dismiss.   

 
“The tribal exhaustion doctrine is based on ‘a policy of supporting tribal self-

government and self-determination,’ Nat'l Farmers Union Ins. Co., 471 U.S. at 856, 105 
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S.Ct. 2447, and it is prudential, rather than jurisdictional.”  Gaming World Int'l, Ltd., 317 

F.3d at 849; see also Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 16 (1987) (“As the Court's 

directions on remand in National Farmers Union indicate, the exhaustion rule enunciated 

in National Farmers Union did not deprive the federal courts of subject-matter jurisdiction. 

Exhaustion is required as a matter of comity, not as a jurisdictional prerequisite.”)  If tribal 

exhaustion applies, “[a] federal court should ‘stay [ ] its hand until after the Tribal Court 

has had a full opportunity to determine its own jurisdiction.’” Gaming World Int'l, Ltd., 

317 F.3d at 849 (quoting National Farmers Union Ins. Co. v. Crow Tribe of Indians, 471 

U.S. 845, 857 (1985); see also Bruce H. Lien Co. v. Three Affiliated Tribes, 93 F.3d 1412, 

1420 (8th Cir. 1996) (“[A] federal court should stay its hand in order to give tribal forums 

the initial opportunity to determine cases involving questions of tribal authority.”) (internal 

quotation and citation omitted).  If tribal exhaustion applies here, the Court should order a 

stay, not a dismissal.   

CONCLUSION 

  Based on the foregoing, Plaintiff respectfully requests that the Court deny 

Defendants’ motions to dismiss in their entirety or, alternatively, enter a stay.   

 

 

Dated this 15th day of June, 2016.  Respectfully submitted, 
 

By: s/Thomas J. Lyons Jr. 
Thomas J. Lyons, Jr., Esq. 
Attorney I.D. #249646 
Hans W. Lodge, Esq. 
Attorney I.D. #: 0397012 
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CONSUMER JUSTICE CENTER, P.A. 
367 Commerce Court 
Vadnais Heights, MN 55127 
Telephone: (651) 770-9707 
Facsimile: (651) 704-0907 
tommy@consumerjusticecenter.com 
hans@consumerjusticecenter.com 

 
ATTORNEYS FOR PLAINTIFF 
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