
IN THE UNITED STATES DISTRICT COURT 

 

FOR THE DISTRICT OF NEW MEXICO 

 

 

BOARD OF EDUCATION FOR THE  

GALLUP-MCKINLEY COUNTY SCHOOLS, 

 

   Plaintiff, 

 

 

v.        No. CV-2015-00604 KG/WPL  

 

HENRY HENDERSON, ELEANOR SHIRLEY 

FORMER MEMBERS OF THE NAVAJO  

NATION SUPREME COURT, RICHIE NEZ,  

CASEY WATCHMAN, BEN SMITH,  

BLAINE WILSON, FORMER MEMBERS OF  

THE NAVAJO NATION LABOR COMMISSION,  

EUGENE KIRK, REYNOLD R. LEE,  

FORMER MEMBERS OF THE OFFICE OF  

NAVAJO LABOR RELATIONS, AND 

JOHN AND JANE DOES.  

 

   Defendants. 

 

 

PLAINTIFF’S MOTION AND MEMORANDUM BRIEF 

FOR LEAVE OF COURT 

TO FILE FIRST AMENDED COMPLAINT 

 

 Plaintiff Board of Education for the Gallup-McKinley County Schools (“Gallup 

Schools”), by and through its undersigned counsel, moves the Court for an order granting it leave 

to file its First Amended Complaint for Declaratory and Injunctive Relief (Exhibit 1) and states 

in support to this Motion as follows: 

 

I. INTRODUCTION 

 The original lawsuit filed on July 10, 2015 (Doc 1) is an action by the Gallup Schools for 

a declaratory judgment and for injunctive relief involving an employment matter between the 
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Gallup Schools and its former employee Henry Henderson (“Henderson”), in which the Navajo 

Nation Supreme Court (the “NNSC”) held that the Navajo Nation Labor Commission (the 

“NNLC”) and the Office of Navajo Labor Relations (the “ONLR”) purportedly have authority to 

assert regulatory and adjudicatory jurisdiction and control over the Gallup Schools’ State 

governmental functions.   

Since the filing of this action, the Gallup Schools have been again the subject of the 

assertion of jurisdiction by the administrative agencies of the Navajo Nation.  The case currently 

pending before the ONLR, in which the Navajo Nation asserts authority and jurisdiction over the 

Gallup Schools, is entitled Emma H. Benallie v. Gallup-McKinley County Schools (Crownpoint 

High School), No. CPIC15-048.  As such, the Gallup Schools face an imminent threat of actual 

harm in the cost of defense and, if the ONLR rules in Benallie’s favor on the merits, potential 

damages to Benallie and the requirement to make changes in its employment practices that might 

be inconsistent with State law. 

The NNSC held, in the case of Henry Henderson vs. Gallup McKinley County Schools, 

NNSC No. SC-CV-38-11, that the Navajo Nation, by and through is administrative agencies can 

assert authority and jurisdiction over the Gallup Schools.  The Final Judgment in Henry 

Henderson vs. Gallup McKinley County Schools, NNSC No. SC-CV-38-11 was entered by the 

NNSC on June 15, 2015.  See (Doc 1-11). 

The Central Consolidated Schools (“Central Schools”) is also a public school district 

which has schools and facilities located on the Navajo Nation.  The Navajo Nation asserts 

authority and jurisdiction over the Central Schools in the matter entitled Greg Bigman v. Central 

Consolidated School District No. 22, No. NNLC-2014-056. 
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The Gallup Schools and the Central Schools are political subdivisions of the State of New 

Mexico organized for the purpose of operating and maintaining an educational program for the 

school age children residing within their boundaries.  See N.M. Stat. Ann. § 22-1-2(R) (2003); 

N.M. Stat. Ann. § 22-5-4 (2003).  As part of New Mexico’s constitutional mandate to provide a 

public education for all New Mexico citizens, the Gallup Schools and the Central Schools 

operate within the boundaries of the Navajo Nation and its trust lands to provide education to the 

children who reside therein.  See N.M. Stat. Ann. § 22-1-4(A) (2003); see also San Antonio 

Independent School District v. Rodriguez, 411 U.S. 1, 35 (1973).   

 

II. ARGUMENT 

 A. LEGAL STANDARDS 

 RULE 15(a) of the FEDERAL RULES OF CIVIL PROCEDURE provides that, after a responsive 

pleading has been served, a party may amend its pleading “only by leave of court or by written 

consent of the adverse party.”  “[T]he grant of leave to amend the pleadings pursuant to RULE 

15(a) is within the discretion of the trial court.”  Zenith Radio Corp. v. Hazeltine Research, Inc., 

401 U.S. 321, 330 (1971).  Under FED.R.CIV.P. 15(a)(2), leave to amend a complaint shall be 

freely given when justice so requires. 

 B. THE AMENDMENT SHOULD BE ALLOWED. 

 RULE 15(a) provides for the liberal amendment of pleadings, and justice requires the 

granting of the Motion to Amend.  There has been no undue delay and the Defendants suffer no 

prejudice in having all claimants and all claims against it set forth in one action before this Court.  

Leave of court to amend is within the sound discretionary authority of the Court.  See Foman v. 

Davis, 371 U.S. 178, 182 (1962); Viernow v. Euripides Dev. Corp., 157 F.3d 785, 799 (10
th

 Cir. 
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1998).  Amendments under this RULE have been freely granted.  Castleglenn, Inc. v. Resolution 

Trust Company, 984 F.2d 1571 (10
th

 Cir. 1993) (internal citations omitted).  “If the underlying 

facts or circumstances relied upon by a [party] may be a proper subject of relief, he ought to be 

afforded an opportunity to test his claim on the merits.”  Foman, 371 U.S. at 182.  That is the 

case here.  The Gallup Schools and the Central Schools request that this Court determine the 

scope and reach of the purported jurisdiction of the Navajo Nation and its administrative 

agencies over the political subdivisions of the State of New Mexico when such State 

governmental entities are fulfilling their governmental functions.  “Refusing leave to amend is 

generally only justified upon a showing of undue delay, undue prejudice to the opposing party, 

bad faith or dilatory motive, failure to cure deficiencies by amendments previously allowed, or 

futility of amendment.”  Frank v. U.S. West, Inc., 3 F.3d 1357, 1365 (10
th

 Cir. 1993). 

 There has been no undue delay by the Gallup Schools to seek to amend the Complaint.  

The Court may deny a motion to amend based on undue delay.  Minter v. Prime Equip. Co., 451 

F.3d 1196, 1205 (10
th

 Cir. 2006).  “The longer the delay, the more likely the motion to amend 

will be denied” because of the burdens placed on the opposing party and on the Court.  Id.  The 

Court may deny leave to amend when the movant “has no adequate explanation for the delay.”  

Minter, 451 F.3d at 1206.  Here, this Motion has been filed at the beginning of the litigation, well 

before discovery.  There is little added burden to the Defendants and the Court to consolidate all 

the parties in interest with the original claims from the Complaint, which remain unchanged. 

Prejudice to the nonmoving party is the most important factor for the Court to consider in 

determining whether to allow the amendment.  See Minter, 451 F.3d at 1207.  “Courts typically 

find prejudice only when the amendment unfairly affects the defendants ‘in terms of preparing 

their defense to the amendment.’” Id. at 1208, quoting Patton v. Guyer, 443 F.2d 79, 86 (10
th

 Cir. 
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1971).  Here, that is not the case.  As the case is just beginning, there will be no substantial 

change in the opportunity of the Defendants to tender a defense against the same claims they 

currently face.  Thus, there is no prejudice to the Defendants in permitting the amendment. 

The Court may also deny a proposed amendment as being futile.  See Frank, 3 F.3d at 

1365, citing Foman, 371 U.S. at 182.  An amendment is futile if it would not survive a motion to 

dismiss.  See Bradley v. Val–Mejias, 379 F.3d 892, 901 (10
th

 Cir. 2004), citing Jefferson Cnty. 

Sch. Dist. v. Moody’s Investor’s Services, 175 F.3d 848, 859 (10
th

 Cir. 1999).  In determining 

whether a proposed amended complaint is likely to survive a motion to dismiss, the Court must 

construe the amended complaint in the light most favorable to movant, and the allegations in the 

amended complaint must be accepted as true.  See Murray v. Sevier, 156 F.R.D. 235, 238 

(D.Kan. 1994).  Here, the First Amended Complaint (Exhibit 1) clearly establishes that the 

Gallup Schools and the Central Schools face an imminent threat of actual harm in the form of the 

costs of defense, potential damages, and the imposition of injunctive relief requiring changes in 

their employment practices inconsistent with State law.  See e.g. Exhibit 1 at ¶¶ 42 and 47.  More 

important, these public school districts could also be subject to inconsistent judgments and 

requirements by having three separate sovereigns (federal, state and tribal) all asserting 

jurisdiction over their employment practices and actions.  Thus, the amendment would be 

otherwise dispositive of the Defendants’ currently pending Motion to Dismiss (Doc 18) in 

demonstrating the immediate threat of harm to justify an “injury-in-fact” establishing the 

jurisdiction of this Court.  See Doc 18 and Doc 19.  Therefore, leave of Court should be granted 

to allow the amendment. 
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III. CONCLUSION 

 WHEREFORE Plaintiff Board of Education for the Gallup-McKinley County Schools 

respectfully moves this Court for an order granting this Motion for the reasons set forth above 

and requests any other relief the Court feels is just, appropriate, and consistent therewith.   

      Respectfully submitted, 

CUDDY & MCCARTHY, LLP 

 

      By:   /s/ Andrew M. Sanchez    

ANDREW M. SANCHEZ 

7770 Jefferson Street N.E., Suite 102 

Albuquerque, New Mexico  87109-5912 

(505) 888-1335 

(505) 888-1369 (facsimile) 

asanchez@cuddymccarthy.com 

 

ATTORNEYS FOR BOARD OF EDUCATION FOR 

THE GALLUP-MCKINLEY COUNTY SCHOOLS 

 

I HEREBY CERTIFY that on the 15
th

 day of September, 2015, the foregoing pleading was 

electronically filed through the Court’s CM/ECF system, which caused the foregoing parties or 

counsel of record to be served by electronic means as more reflected on the Notice of Electronic 

Filing and by means of the U.S. Mail: 

 

Paul Spruhan 

Assistant Attorney General  

Navajo Nation Dept. of Justice  

ATTORNEYS FOR DEFENDANT 

Post Office Box 2010  

Window Rock, Arizona  86515-2010  

Telephone: (928) 871-6937  

Email: pspruhan@nndoj.org  

 

electronically filed on September 15, 2015 
ANDREW M. SANCHEZ 
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