
UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA

Crystal Tiessen,

Plaintiff,

Court File No. 0:16-CV-00422-JRT/LIB

v.

Chrysler Capital, Repossessors, Inc., PAR
North America, d/b/a PAR, Inc., and John
Doe Repossession Agent,

Defendants.

MEMORANDUM OF LAW IN
SUPPORT OF MOTION TO DISMISS

Plaintiff Chrystal Tiessen is a member of the Fond du Lac Band of Lake Superior

Chippewa Indians. Her complaint alleges Defendants violated her rights when

Repossessors, Inc. repossessed her vehicle from the Fond du Lac Reservation without

complying with a tribal ordinance. Because Tiessen’s claims arise from conduct which

allegedly occurred on tribal land, and because she invokes a tribal ordinance as the basis

for her claims, the tribal exhaustion doctrine applies. Indeed, by asserting Defendants’

repossession activities are subject to the Fond du Lac tribal ordinances, Tiessen herself

alleges the Tribe has jurisdiction over this case. Where a tribal court may have

jurisdiction, the tribal exhaustion doctrine requires the federal court to abstain until tribal

remedies have been exhausted. Defendant Repossessors, Inc. requests that this Court

dismiss Tiessen’s claims and require her to proceed in Tribal Court.
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BACKGROUND FACTS1

Crystal Tiessen is a member of the Fond du Lac Band of Lake Superior Chippewa

Indians. (Complaint, ECF 1, ¶ 4.) In June 2013, she obtained a loan from Defendant

Chrysler Capital for the purchase of a 2007 Chrysler 300 (the "Vehicle"). (Id., ¶ 9.) Her

agreement with Chrysler Capital gave it the right to repossess the Vehicle in the event

Tiessen defaulted on the loan. (Id., ¶ 10.) When Tiessen failed to make the required

payments on her loan, Chrysler retained Defendant PAR to assist it in repossessing the

Vehicle. PAR in turn retained Defendant Repossessors, Inc. to conduct the repossession.

(Id., ¶ 15.)

On April 27, 2015, Repossessors repossessed the Vehicle. (Id., ¶ 27.)

Repossessors’ employee arranged to have the Vehicle towed from the driveway at

Tiessen’s mother’s home, which is located on the Fond du Lac Indian Reservation. (Id.,

¶¶ 27-31.) Tiessen does not allege she had any contact with Repossessors before or

during the repossession or that any altercation or disturbance occurred during the

repossession. (Id.) Nonetheless, Tiessen alleges Defendants violated her rights because

Repossessors did not comply with a tribal ordinance which required her written consent

before any repossession could occur. (Id., ¶ 30-31.) Tiessen’s complaint states:

30. Defendants Repossessors and John Doe Agent trespassed onto tribal
land, located Plaintiff’s Vehicle, and gained unlawful access to it as

1 When reviewing a motion to dismiss, the Court assumes the facts alleged in the
Complaint are true. See Daum v. Planit Solutions, Inc., 619 F. Supp. 2d 652, 656 D.
Minn. 2009). Repossessors recites certain relevant allegations in Plaintiff’s Complaint in
light of this standard only, but does not admit the truth of Plaintiff’s allegations except as
set forth in its Answer.
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they did not have Plaintiff’s written consent or a judicial order as
required by Fond du Lac Band of Lake Superior Chippewa
Ordinance #07/10, Section 9-609 (hereinafter "Section 9-609").

31. After trespassing and unlawfully entering the tribal land, Defendants
Repossessors and John Doe Agent located and unlawfully
repossessed Plaintiff’s Vehicle from the driveway on the property in
breach of the peace as a result of the illegal trespass and violation of
Section 9-609.

(Id., ¶ 30-31.) Tiessen claims the ordinance applies to the defendants because tribes have

“sovereignty over their members and their territory” and “the power to exclude

nonmembers from tribal land.” (Id., ¶¶ 21-26.)

Tiessen asserts claims under the Fair Debt Collection Practices Act, under

Minnesota’s Wrongful Repossession statute, for conversion, for trespass, and for

intrusion upon seclusion. (Id.) Each of the claims is based on Tiessen’s allegation that

Repossessors violated a tribal ordinance and trespassed on tribal land in repossessing the

Vehicle. (Id., ¶¶ 48-50, 56, 63, 68-69, and 73).

ARGUMENT

A. The Tribal Exhaustion Doctrine Requires Tiessen to Bring Her Claims in
Fond du Lac Tribal Court.

Indian tribes have civil jurisdiction over claims that arise on their reservation lands

and involve their ordinances. This jurisdiction is a result of the inherent sovereignty of

the tribes over their land. United States v. Wheeler, 435 U.S. 313, 323, 98 S.Ct. 1079,

1086, 55 L.Ed.2d 303 (1978). The U.S. Supreme Court requires that when an action

implicates this tribal court jurisdiction, the first examination of that jurisdiction and the

merits of the action (if jurisdiction is found) must take place in the tribal court. See
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National Farmers Union Ins. Companies v. Crow Tribe of Indians, 471 U.S. 845, 856

(1985). This is known as the tribal exhaustion doctrine. Under this doctrine, the federal

courts are required to abstain from exercising jurisdiction if a tribal court also has

jurisdiction or where there is a bona fide question of the tribal court’s jurisdiction. See

Id.; Crawford v. Genuine Parts, Co., 947 F.2d 1405, 1407 (9th Cir.1991) (“The

requirement of exhaustion of tribal remedies is not discretionary; it is mandatory). The

exhaustion requirement applies regardless of whether the federal court’s jurisdiction is

based on diversity or based on a federal question. Nat’l Farmers Union Ins. Companies,

471 U.S. 845 (1985) (federal question); Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9

(1987) (diversity).

“[A]llowing tribal courts to make an initial evaluation of jurisdictional questions

serves several important functions, such as assisting in the orderly administration of

justice, providing federal courts with the benefit of tribal expertise, and clarifying the

factual and legal issues that are under dispute and relevant for jurisdictional evaluation.”

DISH Network Serv. L.L.C. v. Laducer, 725 F.3d 877, 882 (8th Cir. 2013) (citing Nat’l

Farmers Union, 471 U.S. at 856-57). Where applicable, tribal exhaustion is mandatory as

a matter of comity. Gaming World Int’l, Ltd. v White Earth Band of Chippewa, 317 F.3d.

840, 849 (8th Cir 2003); Duncan Energy Co. v. Three Affiliated Tribes of Ft. Berthold

Reservation, 27 F.3d 1294, 1300 (8th Cir. 1994). Here, Tiessen’s own Complaint alleges

the Tribe has jurisdiction to enforce its ordinances as to the defendants because the

repossession took place on the Fond du Lac Reservation. Where the tribal courts may
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have jurisdiction, tribal exhaustion is mandatory. This Court should dismiss Tiessen’s

Complaint because she has not exhausted her tribal remedies.

B. Tiessen Must Pursue Her Claims in Tribal Court Because They Arise from
Conduct that Allegedly took Place on the Fond Du Lac Reservation.

This Court should decline to exercise its jurisdiction and should require Tiessen to

exhaust her tribal court remedies because Tiessen’s claims all arise out of a repossession

that allegedly occurred on the Fond du Lac Reservation. Tribes have sovereignty over

both their members and their territory, unless specifically abrogated by treaty or federal

law. Wheeler, 435 U.S. at 323; Duncan Energy Co., 27 F.3d at 1299; Bruce H. Lein v.

Three Affiliated Tribes, 93 F.3d 1412, 1419 (8th Cir. 1996). This rule applies regardless

of whether the party requesting exhaustion is a tribal member. Wellman v. Chevron

U.S.A., Inc., 815 F.2d 577, 579 (9th Cir. 1987) (granting non-Indian contractor’s motion

to dismiss Indian contractor’s claims regarding a reservation construction project).

Because federal court’s exercise of jurisdiction over matters relating to reservation affairs

can impair the authority of tribal courts, as a matter of comity, the tribal courts must be

given the first opportunity to address claims that arise from activities on its reservation.

Duncan Energy, Co., 27 F.3d at 1299.

Here, the Fond du Lac Tribal Court has jurisdiction over Tiessen’s claims because

she alleges Repossessors improperly repossessed the Vehicle from property located on

the Fond du Lac Reservation, in violation of a tribal ordinance. No federal statute or

treaty has limited the Tribe’s ability to regulate this type of activity on its reservation, and
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thus the Tribal Court must be given the first opportunity to address Tiessen’s claims.2 See

Babbitt Ford, Inc. v. Navajo Indian Tribe, 710 F.2d 587, 593 (9th Cir. 1983) (recognizing

tribal court had jurisdiction to apply and enforce tribal ordinance regarding

repossessions); see also, Armstrong v. Mille Lacs Cty. Sheriffs Dep’t, 112 F. Supp. 2d

840 (D. Minn. 2000) (requiring plaintiff to bring claims regarding alleged civil rights

violations by tribal police on tribal reservation in tribal court); Prescott v. Little Six, Inc.,

897 F. Supp. 1217, 1222 (D. Minn. 1995) (requiring plaintiff to first bring ERISA claim

arising from employment at a tribal casino in tribal court); Duncan Energy Co., 27 F.3d

at 1299 (holding tribal court must first decide issues regarding tribal authority to tax

businesses on its reservation); Elliott v. White Mountain Apache Tribal Court, 566 F.3d

842, 850 (9th Cir. 2009) (holding tribal courts’ jurisdiction over claims of trespass on

tribal land must be exhausted before it could be challenged in federal court). Because

Plaintiff’s Complaint alleges claims arising from on-reservation activities, the Fond du

Lac Tribal Court’s jurisdiction is implicated. This Court should dismiss Tiessen’s claims

because she has not exhausted her tribal remedies.

C. The Tribal Court Must Be Given the Opportunity to Interpret and Apply the
Tribal Ordinance.

Requiring Tiessen to proceed in Tribal Court is particularly important here

because she is asking this Court to hold the defendants liable based on a tribal ordinance.

Allowing a tribe to interpret and apply its own ordinances is at the heart of a tribe’s right

2 Indeed, the FDCPA specifically provides that a plaintiff may bring an FDCPA claim in
any court of competent jurisdiction. 15 U.S.C.A. § 1692k (West).
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to self-government and self-determination, and compels tribal exhaustion in this case. See

Burlington N. R. Co. v. Crow Tribal Council, 940 F.2d 1239, 1245 (9th Cir. 1991)

(holding tribe’s right to self-government and self-determination was squarely implicated

by challenge to tribal ordinance and plaintiff was required to bring action in tribal court);

Duncan Energy Co., 27 F.3d at1298 (8th Cir. 1994) (requiring challenge to tribal

employment ordinance and taxation authority to be in tribal court); Reservation Tel. Co-

op. v. Three Affiliated Tribes of Fort Berthold Reservation, 76 F.3d 181, 186 (8th Cir.

1996) (holding action challenging tribe’s authority to tax telephone company must be

brought in tribal court); Babbitt Ford, Inc., 710 F.2d at 593 (recognizing tribal had

jurisdiction over enforcement of tribal ordinance regarding repossessions).

Even when a tribe’s jurisdiction to enforce an ordinance is questionable, tribal

remedies must be exhausted before that jurisdiction is challenged. For example, in

Duncan Energy, an energy company that operated an oil and gas well on land that it

leased from non-Indian landowners within a reservation, filed suit in federal court

seeking to enjoin the tribe from enforcing an employment ordinance and from assessing a

tax on their activities. Duncan Energy Co., 27 F.3d at 1296. The tribe moved to dismiss

the case arguing the case must be heard by the tribal court system. Id. The district court

denied the tribe’s motion and granted summary judgment to the energy company. Id. On

appeal, the Eighth Circuit reversed the district court, holding that the “dispute over tribal

taxation and employment rights [is] a dispute arising on the Reservation that raises

questions of tribal law and jurisdiction that should first be presented to the tribal court. Id.

at 1300. The Eighth Circuit required the energy company to proceed first in tribal court,
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even though “the Tribe may have a heavy burden justifying these tax and employment

statutes.” Id. at 1301.

The allegations in this case invoke tribal jurisdiction even more centrally than

those in Duncan Energy, where the tribe’s jurisdiction was disputed. By relying on a

tribal ordinance as the basis for her claims, Tiessen has affirmatively alleged the Fond du

Lac Tribe has jurisdiction of the defendants’ repossession activities. Where a tribe has

jurisdiction, tribal exhaustion is mandatory. Id. Tiessen must proceed in Tribal Court, so

that the Tribe is given the opportunity to interpret and apply its own ordinance.

D. Tribal Exhaustion Applies Even Though No Tribal Court Action is Pending.

The fact no tribal court action is currently pending does not affect whether the

court should require exhaustion. Where a tribal court may have jurisdiction over an

action, the federal lawsuit should be dismissed so the tribal court remedies may be

pursued. Duncan Energy Co., 27 F.3d at 1300. The Eighth Circuit courts repeatedly have

applied this rule and have dismissed cases based on tribal exhaustion, even where no

parallel action is pending in tribal court. Reservation Tel. Co-op., 76 F.3d at 186

(dismissing plaintiff’s claims for failure to exhaust tribal remedies where no tribal court

action was pending); Duncan Energy Co., 27 F.3d at 1296 (dismissing suit to enjoin

tribal tax assessment for failure to exhaust tribal remedies); Kishell v. Turtle Mountain

Hous. Auth., 816 F.2d 1273, 1276 (8th Cir. 1987) (dismissing claim asserting an

encroachment claim against tribal housing authority based on tribal exhaustion even

where no tribal court action was pending); Armstrong, 112 F. Supp. 2d at 846 (holding

reporter was required to file his claims in tribal court where he alleged civil rights
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violations by tribal police force regarding his conduct on tribal land); Prescott, 897 F.

Supp. at 1222 (D. Minn. 1995) (holding tribal exhaustion required plaintiffs to bring their

ERISA claims in tribal court). Other circuits follow the same rule. Ninigret Dev. Corp. v.

Narragansett Indian Wetuomuck Hous. Auth., 207 F.3d 21, 31 (1st Cir.2000) (“Where

applicable, [the tribal exhaustion doctrine] has force whether or not an action actually is

pending in a tribal court.”); United States v. Tsosie, 92 F.3d 1037, 1041 (10th Cir.1996)

(“[T]he exhaustion rule does not require an action to be pending in tribal court.”);

Crawford, 947 F.2d at 1407 (9th Cir.1991) (same). This Court should dismiss Tiessen’s

claims because she has not exhausted her tribal court remedies.

CONCLUSION

Tiessen’s Complaint alleges that Repossessors violated a tribal ordinance when it

repossessed her vehicle from the Fond du Lac Reservation. This allegation forms the crux

of Tiessen’s claims and squarely implicates the jurisdiction of the Fond du Lac Tribal

Courts. Tribal exhaustion is mandatory, and this Court should dismiss Tiessen’s claims

because she has not exhausted the available tribal court remedies.

Dated: May 25, 2016 MEAGHER & GEER, PLLP

/s/Erin D. Doran
Mark A. Bloomquist (#180488)
Erin D. Doran (#0388439)
33 South Sixth Street, Suite 4400
Minneapolis, MN 55402
612/338-0661
mbloomquist@meagher.com
edoran@meagher.com
Attorneys for Repossessors, Inc.

CASE 0:16-cv-00422-JRT-LIB   Document 15   Filed 05/25/16   Page 9 of 10

mailto:mbloomquist@meagher.com
mailto:edoran@meagher.com


10

and

ELLIOTT LAW OFFICES, P.A.

Patrick H. Elliott (#0134661)
2409 West 66th Street
Minneapolis, MN 55423
612/861-3000
pat@elliottlaw.net
Attorney for Repossessors, Inc.

10872334.1
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