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QUESTIONS PRESENTED

Whether an assumed tribal custom can survive the
extinguishment of aboriginal rights by Congress
and undermine conveyances of land that were
transferred in fee simple absolute?

Whether the legal presumption of an "easement by
necessity" is protected against contradiction by
the parol evidence rule, and whether the
relaxation of the rule amounts to a taking of
property under the Due Process Clause?

Whether the judicial elimination of a well-
established common law right to private property,
absolutely necessary for the enjoyment of
property, constitutes a judicial taking under the
Fifth and Fourteenth Amendments?
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PARTIES TO THE PROCEEDING

Maria A. Kitras, as Trustee of Bear Realty Trust, Bear II
Realty Trust and Gorda Realty Trust; and James J.
Decoulos, as Trustee of Bear II Realty Trust and Gorda
Realty Trust, Petitioners,

Town of Aquinnah; Sheila H. Besse and Charles D.
Harding, Jr., as Trustees of the Eleanor P. Harding Realty
Trust; Commonwealth of Massachusetts; Joanne
Fruchtman; Jack Fruchtman; Benjamin L. Hall, Jr., as
Trustee of Gossamer Wing Realty Trust; Brian M. Hall, as
Trustee of Baron’s Land Trust; Mark D. Harding; Caroline
Kennedy; Martha’s Vineyard Land Bank; Edwin
Schlossberg; Vineyard Conservation Society, Inc.; Betsy
Wice; and, David Wice. Respondents.
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OPINIONS BELOW

The published Opinion of the Massachusetts
Supreme Judicial Court in Maria A. Kitras, trustee et
al. v. Town of Aquinnah et al., Docket No. SJC-11885,
dated April 19, 2016, and reported at 474 Mass. 132
(2016); 49 N.E.3d 198 (Mass. 2016), affirming the
judgment of the Massachusetts Land Court, is set forth
in the Appendix hereto (App. 1-23).

The published Opinion of a divided panel of the
Massachusetts Appeals Court in Maria A. Kitras,
trustee et al. v. Town of Aquinnah et al., Docket No. 12-
P-260, dated January 14, 2015, and reported at 87 Mass.
App..Ct. 10 (2015) ("Kitras I/"); 22 N.E.3d 981 (Mass.
App. 2015), reversing the Land Court, is set forth in the
Appendix hereto (App. 24-60).

The unpublished Decision of the Land Court in
Maria A. Kitras, trustee et al. v. Town of Aquinnah et
al., Docket No. 97 MISC 238738, dated August 12, 2010,
denying the presumption of easements by necessity for
petitioners’ landlocked lots, is set forth in the Appendix
hereto (App. 61-76).

The published Opinion of the Massachusetts
Appeals Court in Maria A. Kitras, trustee et al. v. Town
of Aquinnah et al., Docket No. 2004-P-472, dated
August 18, 2005, and reported at 64 Mass. App. Ct. 285
(2005) ("Kitras/"); 833 N.E.2d 157 (Mass. App. 2005),
reversing the Land Court and remanding for the
purpose of having that court whether there was an
intent to create easements affecting petitioners’
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landlocked lots and, if so, the scope of such easements,
is set forth in the Appendix hereto (App. 77-100).

The unpublished Decision of the Land Court in
Maria A. Kitras, trustee et al. v. Town of Aquinnah et
al., Docket No. 97 MISC 238738, dated June 4, 2001,
dismissing petitioner’s action concluding that the
United States was an indispensable party, is set forth
in the Appendix hereto (App. 101-126).

JURISDICTION

The published Opinion of the Massachusetts
Supreme Judicial Court in Maria A. Kitras, trustee et
al. v. Town of Aquinnah et al., Docket No. SJC-11885,
affirming the judgment of the Land Court, was dated
and filed on April 19, 2016.

On July 6, 2016, this Court, Breyer, J., granted
petitioners’ application for an extension of time to file
their petition for writ of certiorari up to and including
September 16, 2016 (Application No. 16A19).

This petition for writ of certiorari is filed within
the time allowed by Justice Breyer’s Order allowing
petitioner to file their petition for writ of certiorari up
to and including September 16, 2016. Supreme Court
Rule 30.1.

The jurisdiction of this Court is invoked
pursuant to the provisions of 28 U.S.C. § 1257(a).
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RELEVANT PROVISIONS INVOLVED

United States Constitution, Article VI, Paragraph
2:

This Constitution, and the laws of the United
States which shall be made in pursuance
thereof...shall be the supreme Law of the Land;
and the Judges in every State shall be bound
thereby, any Thing in the Constitution or Laws
of any State to the Contrary notwithstanding.

United States Constitution, Amendment V:

No person...shall be deprived of life, liberty, or
property, without due process of law; nor shall
private property be taken for public use, without
just compensation.

United States Constitution, Amendment XIV, § 1:

...No State shall make or enforce any law which
shall abridge the privileges or immunities of
citizens of the United States; nor shall any State
deprive any person of life, liberty, or property,
without due process of law; nor deny to any
person within its jurisdiction the equal
protection of the laws.
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25 U.S.C. § 1771(b), Subchapter V, The
Massachusetts Indian Land Claims Settlement Act:

(a) APPROVAL OF PRIOR TRANSFERS
(1) Any transfer before August 18, 1987, of land
or natural resources now located anywhere
within the United States from, by, or on behalf of
the Wampanoag Tribal Council of Gay Head,
Inc., or (2) any transfer before August 18, 1987,
by, from, or on behalf of any Indian, Indian
nation, or tribe or band of Indians, of any land or
natural resources located anywhere within the
town of Gay Head, Massachusetts, including any
transfer pursuant to any statute of the State,
and the incorporation of the town of Gay Head,
shall be deemed to have been made in
accordance with the Constitution and all laws of
the United States that are specifically applicable
to transfers of land o1" natural resources from,
by, or on behalf of any Indian, Indian nation, or
tribe or band of Indians (including the Trade and
Intercourse Act of 1790, Act of July 22, 1790 (ch.
33, sec. 4, 1 Stat. 137), and all amendments
thereto and all subsequent versions thereof).
Any such transfer and any transfer in
implementation of this subchapter, shall be
deemed to have been made with the consent and
approval of Congress as of the date of such
transfer.

(b) EXTINGUISHMENT OF ABORIGINAL TITLE

Any aboriginal title held by the Wampanoag
Tribal Council of Gay Head, Inc. or any other
entity presently or at any time in the past known
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as the Gay Head Indians, to any land or natural
resources the transfer of which is consented to
and approved in subsection (a) is considered
extinguished as of the date of such transfer.

(C) EXTINGUISHMENT OFCLAIMS ARISING FROM

PRIOR TRANSFERS OREXTINGUISHMENT OF

ABORIGINAL TITLE Anyclaim (including any
claim for damages for useand occupancy) by the
Wampanoag Tribal Council of Gay Head, Inc.,
the Gay Head Indians, or any other Indian,
Indian nation, or tribe or band of Indians against
the United States, any State or political
subdivision of a State, or any other person which
is based on:
(1) any transfer of land or natural resources
which is consented to and approved in subsection
(a), or
(2) any aboriginal title to land or natural
resources the transfer of which is consented to
and approved in subsection (b), is extinguished
as of the date of any such transfer.

(d) PERSONAL CLAIMS NOT AFFECTED

No provision of this section shall be construed to
offset or eliminate the personal claim of any
individual Indian which is pursued under any law
of general applicability that protects non-Indians
as well as Indians.

STATEMENT

This case concerns the well-established right to access
property and the constitutional rights granted to
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Native Americans immediately after the Civil War.
The Supreme Judicial Court of Massachusetts has
denied the existence of both rights, in direct conflict
with this Court; the first, fourth, six, eighth and tenth
circuits; the vast majority of state supreme courts; and,
every legal treatise on property. The decision has
deprived the petitioners of all economically beneficial
use of their property, which leads to questions as to
whether there has been a property taking in violation of
the Due Process Clause or the Takings Clause.

The common law, established for over two
centuries in this country, describes the property right
as an "easement by necessity". The rule of the
easement is that when a grantor conveys a portion of
their land to another, and that newly created portion is
deprived of access necessary for its enjoyment, then the
grantee is entitled to an implied easement over the land
of the grantor, unless the language or circumstances of
the conveyance clearly indicate that the parties
intended to deprive the property of those rights.

The English common law on "easements by
necessity" dates back to the reign of Edward I (1272-
1307), and is grounded on the maxim, "Lex est
cuicumque aliquis quid concedit, concedere videtur, et
id sine quo res ipsa esse non potuit." ["Note that the
law is that anyone who grants a thing to someone is
understood to grant that without which the thing
cannot be or exist."] Liford’s Case, (K.B. 1614) 11 Co.
Rep. 46b, 52[a], 77 Eng. Rep. 1206, 1217.
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A. Factual Background

The pertinent facts of the case were based
entirely on documentary evidence.

In 1870, the Commonwealth of Massachusetts
conveyed approximately 1,900 acres of unclaimed
common land in fee simple absolute to the newly
incorporated town of Gay Head.1 Most of the residents
of the town were descendants of the Wampanoag
Tribe.~ The record included an 1870 census which
showed that, "In 1860, the number at Gay Head was 54
families - 237 natives, 16 foreigners. Total 253. (Earle’s
Report.) In 1870, as will be seen by the census in the
Appendix, the whole number is 227; families, 55; natives
of Gay Head, 188; foreigners, or those not born there,
39." Page 27 of the Report of Commissioner Richard L.
Pease. 3

The state conveyed the common land to the town
with the condition that the selectmen, or any ten
residents of the town, could petition the local probate
court to partition (or divide) the common land and grant

1 In 1997, the town of Gay Head changed its name to the town of
Aquinnah, the historic Native American name of the area.
Aquinnah is one of six towns located on the island of Martha’s
Vineyard, south of Cape Cod.
2 A map which shows the common land and existing properties in
1870 is available at www.decoulos.congkitras/1870-Plan.pdf
3 The Report of the Commissioner Appointed to Complete the
Examination and Determination of All Questions of Title to Land
and of All Boundary Lines Between the Individual Owners at Gay
Head on the Island of Martha’s Vineyard, under a Resolve of the
Legislature of 1866, Chapter 67, Richard L. Pease, 1871, is
available at http://ww .decoulos.com&itras/Pease-report.pdf



8
the divided land to the residents. Seventeen residents
petitioned the probate court and by 1878 the court
carved the common land into 563 lots, which it granted
to the residents - who were not all members of the
Wampanoag Tribe. The court left title to the clay cliffs,
cranberry bogs and herring creek with the town.4

There was one public way that existed in town at
the time of the 1878 grant. Of the 563 lots created, only
60 of the lots had frontage along the public way - the
rest were landlocked. Additionally, the newly created
lots severed access to most of the pre-existing lots
owned by the residents, who were previously able to
access the public way by traveling over the common
land.

The deeds conveying the 563 new lots to the
residents were silent on how the new or pre-existing
landlocked lots would be accessed. There was no
language in the deeds, no public records, or any other
documentary evidence to indicate that the parties
intended to deprive the properties of access.

As the years passed, new roads and express
easements were created, the lots were conveyed to new
parties, and new homes were built on the vacant lots.

In 1955, the regional county government took
land by eminent domain along the southerly portion of
the town and laid out a new road called Moshope (or
Moshup) Trail. The purpose of the taking was that

4 A map which shows the 1878 partition of the common land is
available at http://decoulos.com/kitras/1878-Plan.pdf
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"public necessity or common convenience or necessity
require that said County Commissioners and Associate
Commissioners should layout, alter, locate or relocate a
highway known as ’Moshope Trail’".

In 1974, members of the Wampanoag Tribe sued
the town in district court claiming that the common
land was improperly conveyed to the town and that the
1870 transfer violated the 1790 Non-Intercourse Act.
Wampanoag Tribal Council of Gay Head, Inc. v. Town
of Gay Head, 74-5826-G (D. Mass.) The state and the
Taxpayers’ Association of Gay Head intervened. In
their motion to intervene, the Commonwealth argued
that, "[O]ne defense to this action is that chapter 213 of
the Acts of 1870 validly conveyed the lands at issue to
the Town of Gay Head. Massachusetts should be
permitted to defend the validity of its laws."

In 1983, the town, the state, the Taxpayers’
Association, and the Wampanoag Tribal Council of Gay
Head, Inc., entered into a settlement agreement. To
implement the settlement agreement, the
Massachusetts Legislature enacted c. 277 of the Acts of
1985 and Congress enacted the Massachusetts Indian
Claims Settlement Act of 1987, 25 U.S.C. §§ 1771-1771i.

In 1987, before Congress passed the
implementing statute, the Department of the Interior
officially recognized the Wampanoag Tribe of Gay Head
(Aquinnah) [the "Tribe"] as a federally recognized
Indian tribe.

As part of the settlement, the town conveyed the
clay cliffs, cranberry bogs and herring creek (the
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remaining common land from 1878, also known as the
"public settlement lands" and "Cook lands" in the
legislation) to the Tribe; and, the Commonwealth and
United States purchased land for the Tribe (the
"private settlement lands"). Altogether, the Tribe
received approximately 485 acres of land, which is now
held in trust by the United States.5

In exchange for the newly created trust land,
Congress extinguished aboriginal title on all other lands
in town "as of the date of such transfer". 25 U.S.C. §
1771b(b).

Petitioners purchased their land shortly after
the Settlement Act ~was passed by Congress in 1987.
Together with several individual Wampanoag families
and other parties, their lands remain completely
landlocked and they are unable to use any part of their
property.6

B. Procedural History

The case originated in the Massachusetts Land
Court in 1997. The petitioners, owners of land that was
landlocked by a governmental grantor who had unity of
title, sought easements by necessity to reach a public
way to access their land. The respondents in the Land
Court sought to avoid the burden of the easements on
their property. They moved to add numerous necessary
parties to the case, including the United States. On

~ A map showing the location of the Trust lands in town is available
at wwwodecoulosocon~kitras/Trust-lands.pdf
~ Of the 563 lots created in town from the common land in 1878, less
than 20 remain landlocked in 2016.
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January 19, 1999, the United States removed the action
to the federal district court; however, on June 30, 1999,
the district court granted a motion to dismiss and the
matter was remanded back to the Land Court
Department. Once remanded, the Land Court Judge
dismissed the action on the grounds that the United
States was an indispensable party to the action and
relief could not be granted in its absence. Mass. R. Civ.
P. 19(b) (App. 101-126).

Notwithstanding the dismissal, the court stated:

The fact that the commissioners’ 1878 report
severed plaintiffs’ lots from access to the only
public way then in existence creates a
presumption that the partition intended that
each owner of a set-off lot would hold a way by
necessity for access to their lot from the public
way. Though, as noted, the presumption may be
overcome by evidence of an intent to create a
parcel without access, no such evidence appears
in the present case.

In a footnote to this statement, the court further
stated that:

VCS’s [Vineyard Conservation Society’s]
argument regarding tribal customs of common
use is interesting, but it does not support a
conclusion that either the commissioners or the
several set-off lot owners intended that there
would be no access to the set-off lots. In so
stating, I am not shifting from plaintiffs the
burden of proof on the existence of a way by
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necessity; instead, I am applying in support of
that burden the presumption that severance of
land from a way implies an intention that the
land should have a means of access to the way.

(App. 124).

The petitioners appealed and the Massachusetts
Appeals Court reversed. _(App. 77-100). The appeals
court found that the lands owned by the United States
in trust for the Tribe were subject to the civil
jurisdiction of the Commonwealth and that the Tribe
was eligible to be joined as a party.7 25 U.S.C. §1771e.
The case was again remanded to the land court for the
purpose of determining whether easements by
necessity existed and, if so, the scope of such easements
(App. 93-97).

On the second remand, the land court was
presented with documentary evidence to determine if
easements by necessity existed. The court was
presented with 86 documents, which included inter alia,
the relevant state acts that created the town and
unified title of the town common land; the 1871 report
from Richard L. Pease; the probate court actions; all of
the 563 deeds of title carved from the common land,
together with full chains of title to all the petitioners’

7 The Appeals Court made comments in obiter dictum about Lots
174 to 189 and assumptions about other facts. "We have until now
assumed,..." (App. 94). The sole issue before the Appeals Court,
which was unambiguously decided, was whether the United States
and the Wampanoag Tribe were indispensable parties to the
action.
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land 8; admissions by the town that the common land
lots had always been assessed by the town tax
department as accessible; prior land court decisions
from 1975 9 and 1989 acknowledging that the landlocked
lots in Aquinnah were entitled to easements by
necessity; documents showing that for over 100 years,
that land court had a unique policy in Aquinnah of
reserving implied easements during quiet title actions;
that the land has always been zoned for residential use;
and, a composite development map from the state office
of environmental affairs in 2002 acknowledging that the
land was developable. The respondents conceded that
the title to petitioners’ lands was vested with the
petitioners.

The 1871 Pease report included an executive
address by Governor William Claflin to a legislative
session in 1869 10:

There is no reason why the exceptional policy
hitherto applied to these Indians should be
continued, and the sooner they are merged in the
general community - with all the rights and
privileges, and with all the duties and liabilities
of citizens - the better it will be for them, and
the more creditable to the Commonwealth.

8 One of the petitioners’ lots, Lot 243, was owned by a non-
Wampanoag.
9 "[t]here is no evidence whatsoever that the Commonwealth
intended in the partition of 1878 to provide parcels of land to
individual Indians without allowing them any means of access."
Black et al. v. Cape Cod Company, et al., Land Court, Misc. Case
No. 69813, Decision at 5 (1975).
1o See page 28 at http://www.decoulos.com/kitras/Pease-report.pdf
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The land court found that easements by

necessity did not exist because evidence was found to
rebut the presumption of the implied easement. (App.
68;71). All of the documentary evidence was presumed
and contrary to the findings from the earlier land court
judge.

The rebutting evidence presumed by the land
court was:

"[P]rior to the 1878 division of the common
land, the lots were held by the
Commonwealth under English common law
rules of property and by the tribe under
Indian traditional law. English title conveyed
fee title while Indian title gave tribe
members the right of occupancy. Therefore,
the fee title carried no immediate right of
possession. Johnson v. M’Intosh, 21 U.S. (8
Wheat.) 543, 574 (1823) (’While the different
nations of Europe respected the right of the
natives, as occupants, they asserted the
ultimate dominion to be in themselves; and
claimed and exercised, as a consequence of
this ultimate dominion, a power to grant the
soil, while yet in possession of the natives.
These grants have been understood by all, to
convey a title to the grantees, subject only to
the Indian right of occupancy.’) The
prevailing custom among the tribe at the
time of the division allowed for access for
each member of the tribe as necessary over
lands held in common and in severalty. The
commissioners were familiar with this system



15
and likely assumed easements for access
were unnecessary given the tribal culture at
the time." (App. 72-73);

2. "[T]he perceived condition of the land
negates any presumed intent to create an
easement. See Dale v. Bedal, 305 Mass. 102,
103 (1940). It is clear on this record tl~at the
common land was believed to be ’uneven,
rough, and not remarkably fertile’ and that
the legislators believed that the land would
’lie untilled and comparatively unused’
following the division of the common land.’’11

(App.73); and,
3. The rights to extract peat from various lots

were (somehow) consideredexpress
easementsand "the failure to provide
easementsfor access appearedto be
intentionaland serves to negate any

1~ Martha’s Vineyard was "once a well-wooded, island, with many
ponds and brook." Ritchie, William A., "The Archaeology of
Martha’s Vineyard", The Natural History Press, Garden City, NY,
1969;

"The destruction of forests on the Vineyard was part of a
process that was occurring throughout the eastern United
States following European settlement. The land was a
commodity; components of the biological communities
were things to be taken if useful, eliminated if they were
not. Timber was harvested, wild game hunted, minerals
extracted."

Dunwiddie, Peter W., "Martha’s Vineyard Landscapes: The
Nature of Change", Vineyard Conservation Society and Peter W.
Dunwiddie, 1994.
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presumed intent to create an easement for
access.’’1’~ (App. 74).

The petitioners appealed again and the appeals
court reversed (App. 24-60). The appeals court found
that easements by necessity existed and ordered that
the land court provide access to the land. (App. 24-34).
The Supreme Judicial Court granted further appellate
review.

The Supreme Judicial Court, which was
obligated to review the documentary facts de novo,
instead relied on the evidence contrived by the land
court and affirmed its judgment (App. 1-23). A key
premise of the decision was that an unsupported tribal
custom of access was in place at the time of division and
that it had survived the extinguishment of aboriginal
rights by Congress. 25 U.S.C. § 1771b.

’...this case was not decided on documentary
evidence alone. It was presumed and undisputed
that there was a tribal custom that allowed the
Tribe members to pass freely over each other’s
land as necessary. This presumed fact is the law
of the case and with respect to this one issue. We
will continue to treat it as fact.13 (App. 9).

12 Peat rights were granted because the underlying peat in some
areas of the town provided the sole remaining fuel source available
in Aquinnah to cook and keep warm during the winter - after the
forests were decimated.
13 There was no explanation how the 39 foreigners, who were non-
Wamp~noag residents of town and granted lots from the same 1878
partition, were entitled to a "tribal custom of access."
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REASONS FOR GRANTING THE PETITION

By ruling that easements by necessity were not
intended by the commissioners for the affected lots,
Massachusetts’ highest court has abnegated relevant
decisional law which would have justifiably treated the
set-offs of these partitioned, landlocked properties
without express easements as eligible for the principle
of law that where landlocked property is set off and
conveyed to the members of the Wampanoag Tribe - as
well as to 39 other "foreigners" who were not members
of the Tribe - the presumption is that an easement by
necessity for access to the lot accompanies the transfer,
regardless of how this Tribe would have treated the
conveyance inter sese.

There is no evidence that the Commonwealth
intended in the partition of 1878 to provide parcels of
land to those individual Indians and to those 39
"foreigners" without allowing them any means of access
to those parcels. Rights of way by necessity are created
by a presumption of law. Where a landowner conveys a
portion of his land to another in such a manner that he
is unable to reach the land retained without traveling
over the land conveyed, the law of Massachusetts
presumes in the absence of contrary evidence that the
intent of the parties to the conveyance was to provide
access to the former by passing over the latter.

That the Commonwealth in 1878 did not provide
for specific means of access to the parcels partitioned
indicates only its awareness of the resident’s customary
traveling on horseback, carriage or on foot without
regard to the boundaries of individual lots as a means of
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access. Use of such a means was, in reality, an exercise
of an easement, which now needs only specific location
on the ground because of the changes in the use and
occupation of the land involved and because of changes
in modes of transportation. Moreover, there is no
excuse in law for denying this right of access to the 39
residents who were non-Wampanoag "foreigners" at
the time of the set-offs by using this tribal custom
against them.

The unforeseen rejection of this reality by the
Supreme Judicial Court is at odds with its law of
implied easements, an "indefensible [result] by
reference to the law which had been expressed prior to
the conduct in issue." Bouie v. City of Columbia, 378
U.S. 347, 354 (1964). It is so far beyond what a "fair
reading" of the relevant decisional law would permit as
to constitute a taking of property without just
compensation. Id. at 354-355. Thus Massachusetts’
highest court’s repudiation of these principles operated
as a taking of their property without just compensation.

A. The Supreme Judicial Court’s Decision Is
Wrong

The common law on easements by necessity in
this country is clear. If a parcel of land is divided
among two or more owners, and the subdivided parcels
are left with no access, then those newly created
parcels are entitled to easements by necessity over the
land of the original grantor, as long as there remains a
necessity of access.
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The benefits of enjoying property arising from

an easement by necessity have been settled law in
Massachusetts and throughout the country since the
early 19th century. Pernam v. Wead, 2 Mass. 203, 206
(1806); Collins v. Prentice, 25 Conn. 39 (1842); Snyder v.
Warford, 11 Mo. 513 (1848); Ricker v. Barry, 34 Me. 116,
121-22 (1852); Tracy v. Atherton, 35 Vt. 52 (1862);
Galloway v. Bonesteel, 65 Wis. 79 (1886); Pearne v. Coal
Creek Mining & Mfg. Co., 90 Tenn. 619 (1891); Please v.
Thomas, 75 Miss. 495 (1897); See generally The
Restatement of Property (Servitudes), Third Edition
(2000) § 2.15; 4 Powell on Real Property, § 34.07 (2000);
Simonton, Ways By Necessity, 25 Colum. L. Rev. 571
(1925); J. Bruce and J. Ely, The Law of Easements and
Licenses in Land, §§ 4:1 to 4:13 (2011); 2 Herbert
.Thorndike Tiffany, The Law of Real Property, 1197
(1920).

"It ’is familiar law that if one conveys a
part of his land in such form as to deprive himself
of access to the remainder of it unless he goes
across the land sold, he has a way of necessity
over the granted portion...The law presumes
that one will not sell land to another without an
understanding that the grantee shall have a legal
right of access to it, if it is in the power of the
grantor to give it, and it equally presumes an
understanding of the parties that one selling a
portion of his land shall have a legal right of
access to the remainder over the part sold if he
can reach it in no other way.’"
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Davis v. Sikes, 254 Mass. 540, 545-546 (1926), quoting
New York & New England Railroad v. Railroad
Commissioners, 162 Mass. 81, 83 (1894).

The English rule that when anyone grants
property, he is deemed to grant also that without which
the thing cannot be used, was recited with citations to
numerous English cases in Nichols v. Luce, 41 Mass. (24
Pick.) 102, 103-104 (1834). It would "prejudice the
common weal that land should lie fresh and
unoccupied." Packer v. Welsted, 2 Sid.39, 82 Eng.Rep.
1244 (1657).

"The prevailing view in this country is
that a way of necessity is not limited to such use
of the land as was actually made and
contemplated at the time of the conveyance, but
is a way for any use to which the owner may
lawfully put the granted land at any time."

Jones on Easements, § 323, Annotation 164 A.L.R.
pages 1001 et seq.

"Although West Virginia courts have
sometimes used inconsistent terminology
[comparing easements by necessity to easements
by implication], see, e.g., Canei v. Culley, 374
S.E.2d 523, 524 (W. Va. 1988) (’A way of
necessity is an easement founded on an implied
grant or implied reservation.’) (citation omitted),
by focusing on the elements needed to establish
each type of easement, we conclude that West
Virginia recognizes both doctrines."
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USA. v. Srnsky, 271 F.3d 595, 599 (4th Cir., 2001).

"Easements by implication and by
necessity are created upon severance of
ownership of a single parcel of land that was
previously held by one owner. If it is necessary
for the continued enjoyment of the dominant
tenement, the dominant tenement acquires an
implied easement over the servient tenement
when the two are severed. Greasy Slough
Outing Club, Inc. v. Amick, 224 Ark. 330, 337,
274 S.W.2d 63, 67 (1954)."

Patterson v. Buffalo Nat. River, 76 F.3d 221 (8th Cir.,
1996). See also Kinscherff v. U.S., 586 F.2d 159 (10th

Cir., 1978).

"...no payment is required for an implied
easement by necessity, which arises by operation of
law..." Lake Pleasant Group v. U.S., 79 F.3d 1166 (Fed.
Cir., 1996).

This Court has touched upon the law of
easements by necessity in Brainard Warner v. David
Grayson, 200 U.S. 257 (1906) and Leo Sheep Company
v. United States, 440 U.S. 668, 679 (1979). However,
because the facts of each case did not address the
foundations of the doctrine, further review on the
matter is warranted.

"Under general principles of property law, no
particular formalities are necessary to create an
easement. Easements may be created by contract. 2 G.
Thompson, Commentaries on the Modern Law of Real
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Property Section(s) 331-332 (1980); 3 H. Tiffany, The
Law of Real Property Section(s) 776 (3d ed. 1939)."
Denver Area Educ. Telecomm. Consortium v. FCC, 518
U.S. 727 (1996) Justice Kennedy, with whom Justice
Ginsburg joins, concurring in part, concurring in the
judg~nent in part, and dissenting in part.

The requirements for an easement by necessity
are (1) initial unity of ownership; (2) necessity of access
at the time of severance; and, (3) continuing necessity of
access. Courts throughout the country have required
varying levels of necessity, and the terms "reasonable
necessity", "strict necessity" and "absolute necessity"
are used in different jurisdictions to vary the meaning
of "necessary’’14. See e.g. Rextroat v. Thorell, 89 Ill.2d
221, 60 Ill.Dec. 438 (1982), cert. denied, 459 U.S. 837
(1982).

The specific facts to the petitioners’ case clearly
form the essential elements to create easements by
necessity. There was unity of title in the 1900 acres of
common land owned by the town between 1870 and
187815; most of the lots became landlocked as a result of
the 1878 partition and had an absolute necessity to
travel over lands of other grantees (including non-
Wampanoags); and there remains an absolute necessity

14 As foretold by Chief Justice Marshall in McCulloch v. Maryland,

17 U.S. 316,413-414 (1819).
15 Both the land court and Supreme Judicial Court refused to
review the documentary facts presented, which unequivocally
showed that Lot 178 was part of the common land in 1870. The
courts relied on dicta in Kitras I for their determination. The facts
showed that Lots 174 to 736 were carved from the common land.
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for less than 20 of the original lots in the entire town to
have access.

The Supreme Judicial Court became sidetracked
on challenging the necessity of access in 1878 and
attempted to construe the intent of the grantors. As
the Restatement states at § 2.15, the creation of an
implied servitude is presumed, "...unless the language
or circumstances of the conveyance clearly indicate that
the parties intended to deprive the property of those
rights."

In 1869, three years after it ratified the
Fourteenth Amendment, the legislature enfranchised
all Indians of Massachusetts, allowing all the residents
of the town to enjoy "the glorious privileges of
Massachusetts citizenship in full." 1869 Mass. Acts c.
463, § 1, c. 463, § 1, Add. 35; U.S. Const., am. 14, § 1.

Prior to 1870, there were two types of land
ownership in the town, fee simple and Indian title.
Immediately after the Civil War, the state sought to
resolve the dual forms of ownership, granted Indians
full citizenship and appointed a commissioner to resolve
all questions of title.

By 1870, the boundaries of lands which had
Indian title were established, deeds were created and
plans generated (the lands were referred to as being
held in severalty). The remaining land was the common
land, and that was conveyed in fee simple absolute to
the town. There were no enclosures on the common
lands, e.g. stone walls or fences, no possessory rights -
and no individual Indian titles to ratify, as was claimed
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with the land held in severalty
commissioner Richard L. Pease.

and affirmed by

In the case of James v. Watt, 716 F.2d 71, 74-75
(1st Cir. 1983), cert. denied, 467 U.S. 1209 (1984), the
history of land titles in Aquinnah was carefully
addressed.

As the Supreme Court noted in Oneida Indian
Nation v. County of Oneida, 414 U.S. [661] at 667
[1974], American courts recognize two distinct levels of
ownership in Indian lands: fee title and Indian title...
Indian title, which gave Indians a "right of occupancy,"
coexisted with the fee title. This "right of occupancy"
was legally significant in several ways. For one thing,
only the sovereign (the king, the state, the federal
government) could destroy this right; and, as long as
the Indians retained it, ownership of the fee title
brought with it no present right of possession. Rather,
the fee owner "received a contingent future interest
which ripened into a fee simple" only when the Indians
abandoned their possessory interest (or when the
sovereign, holding fee title, took that possessory
interest). F. Cohen, Handbook of Federal Indian Law
321 n.372 (1942).

Against this background, one might argue that
the Massachusetts statutes giving Indians fee title and
the power to alienate land, were not efforts to take land
rights from the Indians, but rather efforts to convey the
state’s fee title to them and thereby to grant them their
lands in fee simple absolute.
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Despite these facts and established law, the

Supreme Judicial Court presumed "that there was a
tribal custom that allowed the Tribe members to pass
freely over each other’s land as necessary. This
presumed fact is the law of the case and with respect to
this one issue. We will continue to treat it as fact."
(App. 9).

There was no evidence of a tribal custom of
access in the record. This "presumed fact" meant that
aboriginal rights would landlock the non-Wampanoag
grantees and remain on the common land after 1870, a
conclusion which Congress specifically extinguished "as
of the date of transfer." 25 U.S.C. §1771b.

"Occupancy necessary to establish aboriginal
possession is a question of fact to be determined as any
other question of fact." United States v. Santa Fe Pac
Co v. 12 8212 13, 1941, 314 U.S. 339, 345 (1941). Even if
there was evidence of a tribal custom of access across
the common lands in the record, the settlement of
Wampanoag land claims in the 1980s squashed their
existence. "The power of Congress in that regard is
supreme." Id at 347. See also Justice Stevens dissent in
Carcier~ v. Salazar, 555 U.S. 379, 399 (2009).

It is a brutal conclusion on the Wampanoags and
their successors in title (several of whom participated in
this matter) to have been granted full citizenship and be
denied access to land for an imaginary aboriginal
custom that had no foundation in fact and made lands
inalienable.
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"...an extinguishment cannot be lightly

implied in view of the avowed solicitude of the
Federal Government for the welfare of its Indian
wards. As stated in Choate v. Trapp, 224 U.S.
665, 675, 32 S.Ct. 565, 569, 56 L.Ed. 941, the rule
of construction recognized without exception for
over a century has been that ’doubtful
expressions, instead of being resolved in favor of
the United States, are to be resolved in favor of
a weak and defenseless people, who are wards of
the nation, and dependent wholly upon its
protection and good faith.’ And see Minnesota v.
Hitchcock, 185 U.S. 373, 395, 396, 22 S.Ct. 650,
658, 659, 46 L.Ed. 954."

Id at 354.

Several legal treatises have concluded that the
uses of land contemplated at the time of a division must
be flexibly adapted.

"The fact that a particular use of land is
being made at the time of the severance of
ownership does not of itself show that the
parties do not contemplate the possibility of
another use of the land, and hence does not
preclude the recognition of a way of necessity,
upon a subsequent change of the use, in
accordance with the requirements of the latter
rather than the former use."

Tiffany’s Real Property, Volume 3 (3rd Ed. 1939), page
297. See also 4 Powell on Real Property, § 34.07[3] at
34-57 (2000).
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Easements by necessity also apply to utilities.

Many of the federal circuits have held that utility
easements for public utility companies may be
condemned on tracts of land allotted in severalty to
individual Indians, but not for land held in trust by the
United States for a tribe. See, e.g., Nebraska Public
Power Dist. v. 100.95 Acres of Land in Thurston
County, Hiram Grant, 719 F.2d 956, 960 (8th Cir. 1983).
These cases also stand for the proposition that even for
Indian lands held in severalty (which do not apply to
the lands held by the petitioners), easements have been
shown to exist without an extinguishment of aboriginal
title by Congress.

The Supreme Judicial Court also imagined -
without any supporting documentary evidence - that
"other easements were created" and that "the land was
in poor condition at the time of partition." (App. 16-17).

The "other easements" that the court was
referring to in this matter were profits & prendre. The
profits were necessary in this case for the residents
survival, as they allowed the extraction of peat from
certain lots for cooking and heating. A profit is similar
to an easement, but includes the right "to take from the
land of another either a part of the soil...or part of its
produce." Gray v. Handy, 349 Mass. 438, 441 (1965).

Many jurisdictions provide a clear distinction
between profits and easements. See, e.g., McDonald v.
Board of Mississippi Levee Commissioners, 646
F.Supp. 449, 466-67 (N.D.Miss.1986) (easement holder
lacks right to participate in profits; easement is a
privilege without profit), af~d, 832 F.2d 901 (5th
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Cir.1987); Alexander Dawson, Inc. v. Fling, 155 Colo.
599, 396 P.2d 599, 601 (1964) (a profit is a greater
interest than an easement); Platt v. Pietras, 382 So.2d
414, 417 (Fla.Dist.Ct.App.1980) (right to take forage is a
profit, not simply an easement); Oakley Valley Stone,
Inc. v. Alastra, 110 Idaho 265, 715 P.2d 935, 937 (1985)
(easement lacks right to participate in profits derived
from land; right to hunt and fish is a profit); Cushing v.
State, 434 A.2d 486, 494-95 (Me.1981) (right to cut and
take timber is a profit, not a mere easement); Evans v.
Holloway Sand and Gravel, Inc., 106 Mich.App. 70, 308
N.W.2d 440, 443 (1981) (a profit is a right that grows
out of the soil while an easement is a privilege without
profit).

One practical distinction between an
"easement" and a "profit" should be kept in
mind. A profit is generally thought of as being
accompanied by easement rights to gain access
to the servient estate. While courts will
generally imply the easement rights, they should
be made clear in the grant of the profit.

4 Powell on Real Prope~ty § 34.0112] at 34-7.

Unlike "easements", profits can be extinguished
based upon the limited purpose of which they are
created. Makepeace Bros. v. Barnstable, 292 Mass. 518
(1935) (affirmation of land court judgment which
extinguished whaling operation profit due to the
subsequent disappearance of whaling industry.) See
also Jon W. Bruce and James W. Ely, Jr. The Law of
Easements and Licenses in Land § 1:9 at 1-25, and 1:15
at 1-40 (2010).
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The "other easements" which the Supreme

Judicial Court identified are profits & prendre that had
the same need for easements by necessity as every
other lot that was created from the common land in
1878. There was no language anywhere in the deeds
which described how the peat could be removed over
other lots.

As the final justification to seal the coffin and
deny the petitioners rightful access to their land, the
state courts described the common land as being "in
poor condition at the time of partition." (App. 16-17).
The unfounded remarks were an insensitive opinion of a
devastated landscape following European settlement.
They originated from state legislators who visited the
area for the first time in 1855, well before the partition
of common land in 1878. In fact, Richard L. PeaseTM, one
of the two commissioners appointed by the probate
court to partition the common land, stated that the area
was fascinating to geologists; that there was a wide
variety of soil of "the very best quality", capable of
"abundant harvests"; and, that the area had rare
scenery and beauty.17

The hypocrisy of wealthy respondents arguing
that the land was deplorable and therefore not entitled
to a presumption of access - and the courts accepting

16 The commissioners who made the remarks were "indebted to
Richard L. Pease, Esq., of Edgartown, a gentleman whose intimate
acquaintance with the records and history of Martha’s Vineyard
peculiarly fits him for the laborious task of searching the archives
of the past, and educing facts long shrouded in obscurity."
17 See pages 3 and 4 at http://www.decoulos.com/kitras/Pease-
report.pdf
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the arguments as logical and persuasive - runs counter
to the well known attraction of Martha’s Vineyard
today. "This beautiful island off the coast of
Massachusetts - longtime home to the Wampanoag Gay
Head Indians - is also one of the most popular vacation
spots on the east coast." Senator Edward M. Kennedy,
Congressional Record - Senate at 222895 (August 6,
1987), which documented Congressional hearings that
led to the passage of 25 U.S.C. § 1771 et seq.

The contrived evidence relied upon by the
Massachusetts courts in this lengthy case included
numerous prefacing statements such as "it is likely"; "it
was presumed"; "we infer"; and "supports a finding."
There was not one document in the record that contained
language or circumstances of the conveyance which
clearly indicated that the parties intended to deprive the
lots of access.

Finally, the respondents introduced emotion and
fear at oral argument to attempt a showing that access
relief would create havoc in the entire town. The
Supreme Judicial Court was apparently swayed by the
emotional response rather than the logical reflection of
the law. The emotional charge shit~ed the focus away
from the facts and toward the outcome, while injecting
arbitrariness into the decision-making process. The
decision was hinged on emotion, swayed by matters
outside the record.18

18 Both the record and the fear mongering claims outside the

record are available for review at
http://www.decoulos.com/aquinnah-truth.htm
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"Facts are stubborn things; and whatever may

be our wishes, our inclinations, or the dictates of our
passions, they cannot alter the state of facts and
evidence." John Adams, defending British soldiers
during oral argument for the Boston Massacre (1770).
The Supreme Judicial Court has again overturned a
fundamental right on the flimsiest of grounds.

B. There Is An Acknowledged Conflict
Among State And Circuit Courts Regarding
Implied Property Rights And Whether They
Arise By Operation of Law Or Whether They
Are Established in Equity

There is an inconsistent body of law in this
nation on the characterization of implied property
rights. Some courts view the rights as equitable, while
others look to the common law origin and presume that
the intent of the implied property right is an operation
of law.

When an implied property right is established in
equity, it permits a trial court, like the land court in
Kitras, to weigh the necessary elements with
discretion. For an easement by necessity, a court can
find both unity of title and a landlocked condition, then
weigh the effects on the potentially impacted servient
estate. It can be presented with evidence, however
specious, and claim that the language or circumstances
of the conveyance indicated that the parties intended to
deprive the property of access rights.
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Kitras was decided on documentary evidence

alone. That is because there were no witnesses alive to
contradict the intent of the commissioners who
partitioned the common land. "In the cases before the
Court today this usual deference is not required
because the District Court’s findings of fact were
entirely based on documentary evidence. [footnote
omitted] As we noted in United States v. General
Motors Corp., supra, at 141, n. 16, 86 S.Ct., at 1328, n.
16, "the trial court’s customary opportunity to evaluate
the demeanor and thus the credibility of the witnesses,
which is the rationale behind Rule 52(a)..., plays only a
restricted role [in] a ’paper case.’ " See also Jennings v.
General Medical Corp., 604 F.2d 1300, 1305 (CA10
1979) ("When the findings of a trial court are based on
documentary, rather than oral evidence, they do not
carry the same weight on appellate review"); Orris v.
Higgins, 180 F.2d 537, 539 (CA2 1950).[footnote
omitted]" Pullman-Standard v. Swint and United
Steelworkers of America v. Swint, 456 U.S. 273, 301-302
(1982).

In Massachusetts, it was formerly the law that
the rebutting evidence for an implied property right
must show that the parties affirmatively "[desired to]
convey land without direct means of access." Orpin v.
Morrison, 230 Mass. 529, 533 (1918). In Orpin, the clear,
direct evidence held to rebut the presumption was "a
conversation between [grantor and grantee] to the
effect that no right of way over other land of the former
would attach to the lot conveyed to the latter." Id. at
531.
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However, even the generous exception in Orpin

has been criticized as contradicting the protection
afforded by the parol evidence rule. Evidence of
Intention as Rebutting Ways of Necessity, 29 Yale L.J.
665 (1920). "[L]egal principles should be applicable to
matters of record with a minimum of resort to transient
and untrustworthy evidences of subjective intention.
The relaxation of the parol evidence rule in the [Orpin]
case, though supported by some authority [footnotes
omitted], is believed to be contrary both to immediate
practical considerations and to sound principle." Id at
669.

Some states allow the use of parol evidence to
overcome an implied property right, when witnesses
are still alive and testimony can be used to "prove the
existence of a separate consistent oral agreement." See
Alpha Real Estate v. Delta Dental, 664 N.W.2d 303, 312
(Minn., 2003). Any existing contracts "must be read in
light of the situation of the parties, the subject matter
and purposes of the transaction, and like attendant
circumstances." Bussard v. Coll. of St. Thomas, 294
Minn. 215, 224 (1972). But a court "need not look beyond
the writing" to determine whether a contract is a
complete integration, where a clause explicitly states
the parties’ intent. Alpha Real Estate Co., 664 N.W.2d
at 313. "We conclude that the district court properly
determined that evidence related to the oral agreement
is barred by the parol evidence rule, and respondents
are entitled to summary judgment." Maday
Grathwohl, 805 N.W.2d 285 (Minn. App., 2011).

"Parol evidence is thus generally not admissible
except to resolve an ambiguity in the plain language of
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the contract. Jones v. Brooks, 696 S.W.2d 885, 886
(Tenn.1985). Parol evidence may be admitted when a
provision of the contract can be construed according to
more than one reasonable interpretation. Memphis
Hous. Auth. v. Thompson, 38 S.W.3d 504, 512 (Tenn.
2001). But the fact that parties in a case interpret the
contract differently does not by itself render the
contract ambiguous. Campora v. Ford, 124 S.W.3d 624,
628 (Tenn. Ct. App. 2003)." Burlison v. U.S., 533 F.3d
419, 429 (6th Cir., 2008).

Several decades ago, the great contracts scholar
Arthur L. Corbin distinguished between parol evidence
and evidence admissible for the purpose of aiding
interpretation. "Even if a written document has been
assented to as the complete and accurate integration of
the terms of a contract, it must still be interpreted and
all those factors that are of assistance in this process
may be proved by oral testimony." Arthur L. Corbin,
The Parol Evidence Rule, 53 Yale L.J. 603, 622 (1944).
More recently, academic authority has recognized that
although courts often conflate the parol-evidence rule
with the plain-meaning rule, "[a] clear conceptual
division would treat the plain meaning rule as about
interpreting the provisions of contracts, and the parol
evidence rule as about establishing what count as the
controlling terms of integrated contracts." Kent
Greenawalt, A Pluralist Approach to Interpretation:
Wills and Contracts, 42 San Diego L.Rev. 533, 587
(2005).

Thus, "...parol evidence is not admissible to
explain, vary, or contradict, a written contract. That
principle, as a general rule applicable to parties and
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privies, and their representatives, and those claiming
under them, is undeniable, and is not disputed by the
counsel of the plaintiffs." Barreda v. Silsbee, 62 U.S.
146, 21 How. 146 (1858). See also Steinke v. Sungard
Fin. Sys., Inc., 121 F.3d 763 (1st Cir., 1997) ("...we hold
that the district court did not err in applying the parol
evidence rule to bar evidence of alleged oral terms.").

There is a conflict among state and circuit courts
as to whether the easement by necessity doctrine
should be considered as one arising by operation of law
or a matter of equity and public policy. The public
policy rationale behind the doctrine of easement by
necessity is that a grantor should be viewed as
conveying not only property but also that which is
necessary to enjoy the conveyed property. Restatement
(Third) of Property, Servitudes § 2.15 (2000). In
addition, public policy favors a legal rule that promotes
occupation and use of the land. Id. See also Burlison v.
U.S., 533 F.3d 419 (6th Cir. 2008).

Most courts have historically ignored the public
policy doctrine and relied upon the legal fiction that the
parties did not intend to render the land unfit for
occupancy. Crotty v. New River and Pocahontas Coal
Co., 72 W. Va. 68, 78 (1913); Vermont Traders, Inc. v.
Bartholomew, 142 Vt. 486 (1978); Granite Properties
Ltd. v Manns, 117 Ill.2d 425, 512 (1987). "He who grants
a thing to another is understood also to grant that
without which the granted thing cannot exist."
Simonton, Ways of Necessity, 25 Columbia L.Rev. 571
(1925).
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Several courts have yielded to extrinsic evidence

to negate well-established implied property rights.
Georke Co. v. Wadsworth, 73 N.J. Eq. 448, 68 A. 71
(1907); Marzo v. Seven Corners Realty Inc., 171 F.2d
144, 84 U.S. App. D.C. (D.C. Cir. 1948); Murphy v.
Burch, 205 P.3d 289, 46 Cal. 4th 157 (Cal., 2009);
Yellowstone River LLC v. Meriwether Land Fund I
LLC, 362 Mont. 273 (2011). They have also been
described as "unadulterated fiction[s]". 4 Powell on
Real Property § 34.07[4] at 34-59.

The Court should take this opportunity to clarify
how implied easements arise, whether by operation of
law or as a matter of equity, and whether it is fair or
appropriate to relax the parol evidence rule in order to
discover some presumed intent at odds with the
realities of the conveyance at the time it was granted.

C. This Case Presents An Ideal Platform To
Resolve Whether The Permanent Taking Of
An Established Property Right Is A Judicial
Taking Or A Violation of the Due Process
Clause

The common law of the nation is clear. If a
parcel of land is divided among two or more owners and
the subdivided parcels are left with no access, then
those newly created parcels are entitled to easements
by necessity over the land of the original grantor. By
denying the petitioners access to their lots, the highest
court of Massachusetts presumed that no intent to
create such easements was intended, since residents of
a town, most of whom it assumed were Native
Americans, customarily traveled on horseback, carriage



37
or foot without regard to the boundaries of individual
lots as a means of access and therefore had no need for
any reservation of access rights.

However, this presumed custom, even if it could
be proven, would not have survived Congress’s
extinguishment of aboriginal rights, see 25 U.S.C.
§1771b, and it could not have applied to the 39 other
residents of the town who were "foreigners," i.e., non-
Wampanoag citizens. The net effect of this key
presumption was to render petitioners’ property
worthless, amounting to a confiscation of property by
the government that allows public use without just
compensation.

In Stop the Beach Renourishment, Inc. v. Fla.
Dep’t of Envtl. Prot., 560 U.S. 702, 713-715 (2010), the
Court reviewed its jurisprudence under the Takings
Clause of the fifth amendment and concluded that when
a state government, through its judiciary, uses its own
property or authority in such a way as to destroy
private property and thereby deprive a private owner
of all economically beneficial use of his property, "it has
taken that property." Id. at 713, citing Lucas v. South
Carolina Coastal Council, 505 U.S. 1003,1019 (1992)
and Webb’s Fabulous Pharmacies, Inc. v. Beckwith, 449
U.S.U.S. 155, 163-165 (1980).

By any yardstick, this retroactive reading of the
intent of the commissioners when they partitioned lots
from the common land has caused a complete
destruction of petitioners’ property rights to access the
land they own and constitutes a physical taking of
petitioners’ private property in violation of the fifth
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amendment. Hodel v. Irving, 481 U.S. 704 (1987) (a
complete abrogation of property emanating from the
allotments of land to members of the Oglala Sioux
Tribe); Loretto v. Teleprompter Manhattan CATV
Corp., 458 U.S. 419 (1982); United States v. Sioux
Nation of Indians, 448 U.S. 371 (1980); and, United
States v. Welch, 217 U.S. 333, 339 (1910)

("A private right of way is an easement
and is land.., a recovery for the taking of land
by permanent occupation allows it for a right of
way taken in the same manner; and the value of
the easement cannot be ascertained without
reference to the dominant estate to which it was
attached.")

See also Pennsylvania Coal Co. v. Mahon, 260 U.S.
393,413-416 (1922).

In the alternative, if it appears that the Takings
Clause should not be applicable to judicial decisions,
then the limits of government’s ability to take property
must be controlled "or the contract and due process
clauses are gone". Id at 413. See also Perry v.
Sindermann, 408 U.S. 593, 601 (1972) (" ’[P]roperty’ "
interests protected by the Due Process Clauses are
those "that are secured by ’existing rules or
understandings’ " (quoting Board of Regents of State
Colleges v. Roth, 408 U.S. 564, 577 (1972))).

CONCLUSION

For the reasons set forth herein, a writ of
certiorari should issue to the Supreme Judicial Court of
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Massachusetts in order to review and reverse its
decision denying the petitioners any access to their
landlocked lots; to declare that petitioners’ property
interests to access and to use their land or receive
compensation for being prevented from doing so are
vested property rights deserving of protection under
the fifth and fourteenth amendments of the
constitution; to declare that respondents’ reliance on
precarious decisional law, as interpreted by the
Supreme Judicial Court, deprives petitioners of their
rights under the fifth and fourteenth amendments of
the federal constitution and constitutes a taking of their
property; or provide petitioners such other relief as is
fair and just in the circumstances of this case.
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