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1 

 

ARGUMENT 

I. APPELLANT HAS NOT WAIVED CLAIMS AS ASSERTED BY 

THE UNITED STATES.   

 

In a circular, if not chicken and egg argument, the United States suggests 

that the Appellant has waived any appeal of its “APA, equal protection claims” for 

an alleged lack of argument regarding jurisdiction over these claims, resting on an 

unremarkable premise that an Appellant cannot “litigate its claims for the first time 

on appeal.”  While United States’ vague assertion is unclear on its face, Appellant 

notes that it properly raised an appeal of the District’s dismissal of its APA 

(Docketing Statement at IV) and briefed the issue in its Opening Brief, as 

identified by the United States (Resp. at 44, referencing Appellant’s Br. At 22-26)1.  

Likewise, a challenge to the dismissal of its equal protection claim was properly 

and timely raised in Appellant’s Docketing Statement (IV at ¶6) and again in 

Appellant’s Opening Brief, as noted by Appellee as well.  (Resp. at 44, Br. At 31-

36)2.   

 The District Court was given multiple bases to support its jurisdiction, 

including constitutional and statutory bases.  In Bell v. Hood, 327 U.S. 678, 682, 

(1946), the Supreme Court noted that, “[j]urisdiction ... is not defeated ... by the 

possibility that the averments might fail to state a cause of action on which 

                                                 
1 See also Br, at Statement of the Issues, paragraph 3. 
2 See also Br. at Statement of the Issues, paragraph 6. 
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petitioners could actually recover.”   “[T]he right of the petitioners to recover 

under their complaint will be sustained if the Constitution and laws of the United 

States are given one construction and will be defeated if they are given another.” 

Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 89, 118 S. Ct. 1003, 1010, 140 

L. Ed. 2d 210 (1998), citing Bell v. Hood, at 685. 

Moreover, dismissal for lack of subject-matter jurisdiction due to the 

inadequacy of a federal claim is proper only when the claim is “so insubstantial, 

implausible, foreclosed by prior decisions of this Court, or otherwise completely 

devoid of merit as not to involve a federal controversy.” Id. at 89, citing Oneida 

Indian Nation of N.Y. v. County of Oneida, 414 U.S. 661, 666, 94 S.Ct. 772, 777, 

39 L.Ed.2d 73 (1974). 

In the underlying case, the United States successfully converted the merits 

issues to jurisdictional ones, arguing substantively while alluding to undisclosed 

factual bases, that the Quiet Title Act prevented the Court from hearing any of 

Appellant’s claims.  Based solely on the United States’ bald-face yet unsupported 

factual assertion that the subject roads were “indian lands,” the District Court 

dismissed Appellant’s claims for want of jurisdiction per the QTA.   In doing so, 

the Court failed to consider that: (i) invoking the QTA bar requires some 

demonstration of the status of lands in question; (ii) the QTA does not serve to 

trump constitutional bases of its jurisdiction; (iii) the passage of other statutes 
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impacting the QTA, such as the Omnibus Consolidated Appropriations Act, 1997, 

PL 104–208, Sec. 108, September 30, 1996, 110 Stat 3009, in this instance.  All of 

these issues were raised in briefing in the lower Court (See A009-A160) and 

properly preserved as part of this appeal.  

II. THE DISTRICT COURT ERRED IN FINDING THE QTA 

BARRED APPELLANT’S CLAIMS AND STANDING FLOWS 

FROM THAT ERROR.    

 

A. Appellant Did Not Bring A QTA Claim. 

 

The government has asserted that Appellant’s claims must fall under the 

QTA.  The lower Court agreed, finding that since the government voiced that the 

roads for which Appellant’s asserted a right to use, went across Pueblo lands the 

QTA applied and Appellant could not proceed to pursue their rights to long-

standing rights-of-way.  The lower Court erred in finding the QTA applied in this 

case, and then used the QTA standards to determine both a lack of standing and 

lack of governmental waiver of immunity to proceed in Appellant’s suit. 

“This section [2409 of the QTA] does not apply to trust or restricted Indian 

lands....” Ibid.  The Supreme Court has held that the Act provides “the exclusive 

means by which adverse claimants c[an] challenge the United States' title to real 

property,” (Block v. North Dakota, 461 U.S. 273, 286, 103 S.Ct. 1811, 75 L.Ed.2d 

840 (1983)), and that, when applicable, the Indian lands exception operates “to 

Appellate Case: 16-2047     Document: 01019703452     Date Filed: 10/11/2016     Page: 7     



4 

 

retain the United States' immunity to suit,” (United States v. Mottaz, 476 U.S. 834, 

842, 106 S.Ct. 2224, 90 L.Ed.2d 841(1986)).   

Both Block and Mottaz have been subsequently clarified by Patchak v. 

Salazar, 632 F.3d 702, 708 (D.C. Cir. 2011), aff'd and remanded sub nom. Match-

E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 2199, 

183 L. Ed. 2d 211 (2012), however. 

In this case, as in Patchak v. Salazar, “[t]he proper question [ ] is whether 

Patchak's suit is, in the words of the statute, the sort of ‘action under this section’ 

for which the United States has waived sovereign immunity except with respect to 

Indian lands. That is, did Patchak bring a Quiet Title Act case?”  See Transohio 

Savings Bank v. Director, Office of Thrift Supervision, 967 F.2d 598, 610 

(D.C.Cir.1992).   If a QTA case was not brought, “the Quiet Title Act does not 

forbid the relief [Plaintiff] seeks, and the APA has waived the government's 

immunity from suit. Id. at 609.” See also Block v. North Dakota, 461 U.S. at 286 n. 

22.  Patchak v. Salazar, 632 F.3d at 708.  In the instant case, Appellant – similar to 

Patchak - did not plead a claim under the QTA.  Appellant does not seek to quiet 

title in its name.  Only Appellee argues that Appellant’s action must necessarily 

arise under the QTA.   
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A QTA suit is not brought when a Plaintiff does not seek title to vest in its 

own name.  The QTA thus, does not bar suit here “because even though involving 

Indian lands, it asserts a grievance altogether different from the kind the statute 

concerns.”  As noted by Justice Scalia while an Assistant Attorney General, when a 

“‘statute is not addressed to the type of grievance which the plaintiff seeks to 

assert,’ then the statute cannot prevent an APA suit. Match-E-Be-Nash-She-Wish 

Band of Pottawatomi Indians, 132 S. Ct. 2199, referencing letter of Assistant Atty. 

Gen. A. Scalia (May 10, 1976,).  In Match-E-Be-Nash-She-Wish Band of 

Pottawatomi Indians, as should be the case here, “the QTA's ‘indian lands’ clause 

does not render the Government immune because the QTA addresses a kind of 

grievance different from the one [Appellant] advances.”  Such was found to be the 

case because “the Quiet Title Act—concerns (no great surprise) quiet title actions.”  

Appellant in this proceeding, as did Patchak, did “not claim any competing 

interest” in the property at issue and thus this “fact makes the QTA's ‘indian lands’ 

limitation simply inapposite to this litigation.  Match-E-Be-Nash-She-Wish Band of 

Pottawatomi Indians v. Patchak, 132 S. Ct. 2199.  The Supreme Court reached its 

conclusion by looking “no further than the QTA's text. From its title to its 

jurisdictional grant to its venue provision, the Act speaks specifically and 

repeatedly of “quiet title” actions. See 86 Stat. 1176 (“An Act [t]o permit suits to 

adjudicate certain real property quiet title actions”); 28 U.S.C. § 1346(f) (giving 
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district courts jurisdiction over “civil actions ... to quiet title” to property in which 

the United States claims an interest); § 1402(d) (setting forth venue for “[a]ny civil 

action ... to quiet title” to property in which the United States claims an interest).”  

The term “quiet title” is: 

universally understood to refer to suits in which a plaintiff not only 

challenges someone else's claim, but also asserts his own right to 

disputed property. See, e.g., Black's Law Dictionary 34 (9th ed. 

2009) (defining an “action to quiet title ” as “[a] proceeding to 

establish a plaintiff's title to land by compelling the adverse claimant 

to establish a claim or be forever estopped from asserting it”); 

Grable & Sons Metal Products, Inc. v. Darue Engineering & Mfg., 

545 U.S. 308, 315, 125 S.Ct. 2363, 162 L.Ed.2d 257 (2005) (“[T]he 

facts showing the plaintiffs' title ... are essential parts of the 

plaintiffs' [quiet title] cause of action” (quoting Hopkins v. Walker, 

244 U.S. 486, 490, 37 S.Ct. 711, 61 L.Ed. 1270 (1917))). 

 

Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 

2199(emphasis added). 

Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians clarifies that 

Block does not stand for the absolute premise proffered by the United States, but it 

limits the applicability of the QTA to those instances in which an adverse claimant 

individually asserts a property interest.  Consequently, the Supreme Court 

reiterated, “we repeat: ‘adverse claimants,’ meaning plaintiffs who themselves 

assert a claim to property antagonistic to the Federal Government's.  Match-E-Be-

Nash-She-Wish Band of Pottawatomi Indians v. Patchek 132 S. Ct. at 2207. 
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 Appellant is not an “adverse claimant” in that it does not allege ownership of 

the roads at issue, nor does it seek any relief corresponding to such claim.  While 

Appellant seeks a declaration that the roads are not “indian land” within the 

meaning of the QTA, and that its membership has a right to use those roads to 

access their homes, Appellant does not seek to possess the roads or have title 

vested in its name.  Appellant’s suit thus “lacks a defining feature of a QTA 

action.”3  

B. If the QTA Applies in this Case, it is Not the Exclusive Cause of 

Action, and the District Court Erred in Finding Such. 

 

Likewise, Appellant is “not trying to disguise a QTA suit as an APA action 

to circumvent the QTA's “indian lands” exception. Rather, [Appellant] is not 

bringing a QTA suit at all.”  Instead, Appellant merely asserts that the Secretary's 

                                                 
3 The Supreme Court considered the interplay between the QTA and the APA and 

determined that the QTA only blocks suit when a claimant prosecutes a quiet title 

action. Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 132 

S. Ct. at 2210. A quiet title action for QTA purposes has two key components: 1) it 

must contest the government's title, and 2) the claimant must assert some 

competing interest in the property. Id. at 2206. If a suit lacks either component, 

then the QTA's limitation on sovereign immunity does not apply. Id. Applying this 

definition of a quiet title action, the Supreme Court held that Patchak's suit was not 

barred because the federal government had waived sovereign immunity in the 

APA. Id. at 2207. Patchak did not seek title to the land or otherwise claim an 

interest in it, and he was therefore not prosecuting a quiet title action. Id. at 2207–

08. Even though all parties agreed that Patchak's suit did seek to divest the federal 

government of its title to the land, it was not barred by the QTA's Indian lands 

exception. Id. at 2208. 
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decision that its members use of identified roads is in trespass, impairs the property 

rights of its membership without due process and that the decision violates the 

restrictions of the Omnibus Consolidated Appropriations Act, 1997, PL 104–208, 

Sec. 108, September 30, 1996, 110 Stat 3009, i.e. —a garden-variety APA claims. 

See 5 U.S.C. § 706(2)(A), (C) (“The reviewing court shall ... hold unlawful and set 

aside agency action ... not in accordance with law [or] in excess of statutory 

jurisdiction [or] authority”). Because, in then-Assistant Attorney General Scalia's 

words, the QTA is “not addressed to the type of grievance which [Appellant] seeks 

to assert,” (H.R. Rep. 94–1656, at 28, 1976 U.S.C.C.A.N. 6121 at 6147)—the 

QTA's limitation of remedies has no bearing here. The APA's general waiver of 

sovereign immunity instead applies.  See Match-E-Be-Nash-She-Wish Band of 

Pottawatomi Indians v. Patchak, 132 S. Ct. at 2207–08. 

 In the few years since Match-E-Be-Nash-She-Wish Band of Pottawatomi 

Indians was decided, narrowing the Block4 and Mottaz decisions, other federal 

courts have found similarly: 

Defendants argue that Plaintiff's suit qualifies as a “quiet title 

action” insofar as it may require the Court to “adjudicate” the United 

States' claim of title to the waters in question or the submerged land 

beneath. Therefore, Defendants' argue, the Court cannot reach that 

                                                 
4 The rule in Block, however, is not without caveat. Recently, in Match–E–Be–

Nash–She–Wish Band of Pottawatomi Indians v. Patchak, the Supreme Court held 

that the APA also may apply where the QTA “‘is not addressed to the type of 

grievance which the plaintiff seeks to assert.’” McMaster v. United States, 731 

F.3d 881, 899 (9th Cir. 2013). 
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question because the SFHA cannot fulfill one of the QTA's 

prerequisites: that it identify with particularity the nature of the 

property interest “which the plaintiff claims in the real property.” 

Defendants' Reply/Opp. 28:28 (quoting U.S.C. § 2409a(d) 

(emphasis added by Defendants). 

Defendants' construction of the QTA would bar all suits in which 

the United States' ownership of property becomes a collateral issue 

in the case. In Patchak, the Supreme Court adopted precisely the 

contrary understanding of the QTA. The Court held that the suit in 

that case was “not a quiet title action, because although it contests 

the Secretary [of Interior's] title, it does not claim any competing 

interest in the [property at issue].” 132 S.Ct. at 2206. Therefore, the 

QTA's limitations and requirements did not apply. Id. Under 

Patchak, an action does not become a “quiet title action” simply 

because the United States' ownership of property becomes an issue 

in the case. Rather, it becomes so when the plaintiff makes a claim 

of ownership to the property.   

 

San Francisco Herring Ass'n v. United States Dep't of the Interior, No. 13-CV-

01750-JST, 2013 WL 6698860, at *6 (N.D. Cal. Dec. 19, 2013); McMaster v. 

United States, 731 F.3d 881, 899 (9th Cir. 2013)(“Patchak is indistinguishable 

from the present case because no Plaintiff claims an interest in the Proposed Site, 

meaning that this is not a quiet title action and the QTA's limitation on suits related 

to Indian lands does not apply. . .  where the suit does not involve an adverse claim 

to title, ‘then the [QTA] cannot prevent an APA suit.’”)  

  The Ninth Circuit previously noted that the Supreme Court did not address 

whether a single action could be brought including both a QTA claim and another 

claim, such as the APA in Match-E-Be-Nash-She-Wish Band of Pottawatomi 

Indians v. Patchak 132 S. Ct. 2199. See Donnelly v. United States, 850 F.2d 
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1313,1318 (1988).  Drawing on that authority and assessing whether a QTA action 

and APA could both be brought to challenge a federal action, the Northern District 

of Texas in June of this year, found in the affirmative.  See Aderholt v. Bureau of 

Land Mgmt., No. 7:15-CV-00162-O, 2016 WL 3541857, at *11 (N.D. Tex. June 

29, 2016).  The District Court cited Donnelly with approval, that “§ 2409a(e)[of 

the QTA] allows jurisdiction over a title dispute where the title claim is founded on 

alleged administrative wrongdoing, beyond a simple assertion of title by the 

government.” Id., citing Donnelly, 850 F.2d at 1318; see also Lee v. United States, 

809 F.2d 1406, 1409 n.2 (9th Cir. 1987) (“We do not hold...that the [QTA] 

constitutes the exclusive source of jurisdiction for all claims against the United 

States involving the United States' disposition of public lands....The Administrative 

Procedure Act provides jurisdiction in cases of administrative wrongdoing.”); See 

City of Dall. v. Hall, 2007 WL 3125311 (N.D. Tex. Oct. 24, 2007) (Solis, J). 

 The District Court erred as a matter of law, in finding that the QTA applied 

and thus all other causes of action were barred by that statute.  In this instance, 

Appellant challenged the administrative determination of an agency, that any use 

of County Roads 84, 84a, 84b, 84c, 84d and Sandy Way was a trespass on a tribal 

road.  The BIA’s action impaired the property values and rights of Appellant’s 

membership without any process at all.  Thus, the lower Court’s decision should be 

overturned, and a finding that the QTA does not apply in cases such as this, should 
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be entered.  This matter should be allowed to proceed on the causes brought by 

Appellant.   

C. If Appellant’s Claims are Deemed to Arise Under the QTA, the Lower 

Court Erred in Not Requiring Evidence to Establish the Applicability 

of the Indian Lands Exception.   

 

The Federal District Court erred as a matter of law in finding that the QTA 

and the Indian lands exception to sovereign immunity does not require any actual 

showing that the land at issue is Indian land.  On pages 35-37, the government 

merely recites case law for yet another unremarkable position, that it has a 

paternalistic responsibility to protect “restricted Indian Trust land.”  Then, the 

government argues that the QTA trumps all other rights and causes, the 

Constitution and statutes, to prevent the Courts from hearing any matter in which 

the government asserts the lands at issue are “indian lands.”  Resp. at 37.  The 

salient problem here is, then, that the government can assert – willy-nilly and 

without any factual basis – that land is “indian land” to affect a taking, to impact 

people and their property rights and then argue there is no recourse for hundreds of 

impacted individuals.  Such is what has occurred here.     

 The government demands that the Indian lands exception to the QTA be 

interpreted to stand for the premise that any bald assertion of Indian land status, 

meets the exception to the governments waiver of immunity contained in the QTA 

and therefore suit cannot stand.  Otherwise, the government argues that challenges 
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to a “tribes’ title to their lands [would] go forward without the tribe’s consent.”  

Resp. at 37.   

 Even the Statements of the Department of the Interior in relation to passage 

of the QTA, noted the Indian lands exemption would retain solely for those indian 

“lands held in trust or restricted indian lands.”  H.R.Rep. No. 92-1559, p. 13 

(1972).  It stands to reason then, that the United States must do more than “say it is 

so” as to Indian land status.  The QTA exemption cannot be invoked without some 

demonstration that the land in question is “indian lands held in trust or restricted 

indian lands” especially as in this case, when evidence to the contrary – consisting 

of prior judicial rulings – is provided.  The government must be held to a higher 

standard than merely saying it is so, when invoking an exception to a general 

waiver of immunity.  Mottaz simply does not go as far as the Appellee would have 

the Court rule, and specifically notes that the status of the land in question – in that 

case U.S. Forest Service lands – is critical in determining the QTA’s applicability.  

U.S. v. Mottaz, 476 U.S. 834, 843 (1976)(“Here, however, the United States claims 

an interest in the Leech Lake lands, not on behalf of Indian beneficiaries of a trust . 

. . .”) 

Thus, if the Appellee and lower Court is correct and the QTA applies, such 

does not necessarily beg the result that it bars Appellant’s claims.  The parameters 

of the government’s consent to suit define a Court’s ability to hear a case.  When 
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the United States consents to be sued, “the terms of its waiver of sovereign 

immunity define the extent of the court's jurisdiction.”  United States v. Mottaz, 

476 U.S. 834, 841, 106 S.Ct. 2224, 2229, 90 L.Ed.2d 841 (1986); Calhoun Cty., 

Tex. v. United States, 132 F.3d 1100, 1104 (5th Cir. 1998).  If the roads at issue are 

not “trust or restricted indian lands” then the Indian lands exception of the QTA 

does not apply.  Simply put, it is an error of law to find a jurisdictional bar to suit, 

that is intermingled with a factual inquiry, without not first requiring the basic facts 

necessary to support the lack of jurisdiction asserted.  This is even more so when it 

is demonstrated to the Court that prior case law exists which excludes the subject 

rights-of-way as “indian lands” but exist as long-standing roads/rights-of-way of 

the general public.  Thus, the Court erred in not requiring that the Appellee support 

the land status before finding the QTA Indian land exception barred Appellant’s 

claims.5   

In this instance, the application of the QTA does just what congress sought 

to prevent, allowing a determination of the status of land as “indian land” without 

any litigation, process, or challenges thereto.  Essentially, the BIA can assert 

                                                 
5 Appellee makes a suggestion that because Appellant makes the statement that the 

BIA “has acted arbitrarily and capriciously, seeking to extinguish these public 

property rights/easements that cross tribal land,” Appellant has somehow conceded 

the rights-of-way themselves are Indian land.  Such suggestion must be tongue-in-

cheek given the breadth of briefing on the QTA Indian land exception, as well as 

under general properly law premises, as most practitioners understand that land 

may have a variety of ownership statuses – even land that crosses that of others.    
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anywhere, at any time, that an additional parcel of land is “indian land” and the 

oppressed non-Indian landholder is without recourse to regain her property interest.  

Such is at the heart of an Appellant’s equal protection cause as well.  Such result 

truly demonstrates the “law of unintended consequences.”   

As in Oneida Indian Nation of New York v. Cty. of Oneida, 617 F.3d 114, 

136–37 (2d Cir. 2010), BIA’s claim in its December 13, 2013, letter (County Road 

84, 84a, 84b, 84c, 84d and Sandy way are on the Pueblo and use is thus a trespass), 

challenged by Appellant “necessarily calls into question the validity of the original 

transfer of the subject lands and at least potentially, by extension, subsequent 

ownership of those lands by non-Indian parties, effectively ‘ask[ing] this Court to 

overturn years of settled land ownership.’  Cayuga Indian Nation of New York v. 

Pataki, 413 F.3d 266, 275 (2d Cir. 2005).  Claims having this characteristic, as 

Cayuga recognized, necessarily threaten to undermine broadly held and justified 

expectations as to the ownership of a vast swath of lands-expectations that have 

arisen not only through the passage of time but also the attendant development of 

the properties.”  Thus, “adroit manipulation of the remedy sought” cannot serve to 

“disrupt justified societal expectations.”  

Id., at 138.  While Cayuga arose based on offense litigation by the United States 

and Tribe, the situation here is little different.   
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III. THE DISTRICT COURT ERRED IN FINDING APPELLANT 

LACKED STANDING TO PURSUE ITS CLAIMS. 

 

A. Northern New Mexicans lacks standing to assert its members’ takings 

claim AND Northern New Mexicans lacks standing to quiet title to 

the property interests in dispute. 

 

The United States has acknowledged both at the District Court and appellate 

level, that Appellant demonstrated the first two prongs for associational standing.  

(Resp.20-21), and District Court found accordingly (App. At A191).  Thus, the 

Appellee focusses solely on the 3rd prong for associational standing in its assertion 

of lack of standing to proceed on Appellant’s claims.   

The government argues that Appellant in reality seeks damages for 

diminished property values of its members.  (Resp. 16-30) Nowhere does 

Appellant make such claim for relief, however.  Appellant’s cause was not brought 

as a damages case, regardless of how the government would like to revise it.  

Rather, Appellant seeks a declaration as to the rights of its members and the public 

at large, to use rights-of-way that have been in existence for more than a century, 

which were previously excluded from the status of “indian land” by both earlier 

government action and judicial proceedings6; as well as the constitutionality of the 

BIA’s action in determining a trespass exists as to those using the identified roads 

                                                 
6 United States of America v. Filomeno Apodaca, et al., No. 2031 In Equity 

(D.N.M., December 5, 1930). 
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to access their properties, without affording any process at all and through which 

Appellant’s members or the public could be involved.     

 The agency action at issue – the December 6, 2013 trespass decision of the 

BIA - has already happened.  Thus there is a case in controversy.  While Appellee 

may desire this case to be one about monetary compensation to Appellant’s 

members, such is simply not the case.   

The Effect of P. L. 104-208 is to prevent the United States from being able 

to take a specifically identified interest, i.e. RS 2477 rights-of-way and access 

across such.  Appellant seeks a declaration that P.L. 108 prohibited the BIA from 

issuing a determination of trespass, as the determination of trespass as to County 

Roads 84, 84a, 84b, 84c, 84d and Sandy Way necessarily required the BIA to make 

determination on the “recognition, management, or validity of a right-of-way 

pursuant to Revised Statute 2477.”  The determination by BIA is therefore 

currently and expressly prohibited.  Appellant seeks a declaration that BIA acted 

contrary to current prohibitory law.   

Moreover, in the context of a takings (compensable by monetary relief), the 

first prong requires a demonstration that property was in fact taken and the second 

that compensation was not provided for the taking.  Here, Appellant admittedly 

does not have standing to seek damages on behalf of its membership – nor does it 

attempt to.  Rather, Appellant solely seeks a determination of the rights of the 
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parties, i.e. did the BIA’s action constitute a taking of property without 

compensation and without any procedural protections.7   

Associational standing is satisfied, because a declaratory judgment will 

determine the rights of the parties and give understanding to Appellant, Appellee 

and the public, as to the right and ability to continue using ingress and egress to 

homes and local services on a daily basis.  Such rights must be determined before 

BIA or the tribe takes further action to block Appellant’s membership from going 

to or leaving their homes.     

Appellee fails to present any argument to suggest that the violation of a 

constitutional right to procedural protections before the trespass was declared by 

final agency action is appropriately compensated by way of monetary damages 

instead of by declaratory judgment.  Appellee fails to present any legal basis to 

support its position that an already completed action by an agency cannot be 

declared to be a taking of property.  Similarly, Appellee fails to provide any 

discussion or basis to suggest that a declaration that the BIA’s final action 

determining trespass on asserted RS 2477 roads, violates the prohibitions of Pub. 

L. 104-208, sec. 108 and thus cannot stand, is properly compensable by money as 

well.  Frankly, it is not.  The only appropriate relief for the causes brought by 

                                                 
7 Should any members desire to pursue damages after such ruling, they would have 

the ability to proceed as such.   
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Appellant, is a declaration of the legal rights of the parties and declaration that the 

BIA has violated the constitution and Pub. L. 104-108 by its actions.  

Quite simply, injunctive relief and declaratory judgment is a proper form of 

relief to determine the rights of parties in controversy.  Injunctive relief and 

declaratory judgment is an appropriate form of relief to determine whether a 

governmental agency has taken action contrary to congressional prohibitions as 

provided for by statute.  This is why the Appellee’s arguments must fail and further 

demonstrates the error as a matter as to the lower Court’s decision.    

While the Appellee works at length to attempt to distinguish Duke Power 

Co. v. Carolina Environmental Study Group. Inc., 438 U.S. 59 (1978) based on its 

factual underpinnings, that discussion falls flat.  Duke stands for the “general 

admonition that ‘where federally protected rights have been invaded . . . courts will 

be alert to adjust their remedies so as to grant the necessary relief,” Bell v. Hood, 

supra, 327 U.S., at 684, 66 S.Ct., at 77, and the Court concluded that the 

Appellee’s allegations are sufficient to sustain jurisdiction under § 1331(a).” Duke 

Power Co. v. Carolina Envtl. Study Grp., Inc., 438 U.S. 59, 71, 98 S. Ct. 2620, 

2629, 57 L. Ed. 2d 595 (U.S. 1978), and see discussion at n. 15.  Quite in line with 

the decision in Duke Power, the Appellants seek a declaration as to the 

constitutionality of the BIA’s decision letter, which threatens the rights of the 

public to access an entire community as well as the property rights of its 
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membership, if put to action will result in a taking “before potentially 

uncompensable damages are sustained.” 

CONCLUSION 

The BIA engaged in an administrative action by nothing more than issuing a 

letter, determining that all use of the identified roads was a trespass – instead of 

proceeding to determine such land status in an appropriate administrative 

proceeding or in Court.  BIA’s action has served to undermine the rights of the 

public to use access roads and undermined the property interests of Appellant’s 

membership.  The BIA’s actions violate constitutional rights and statutory 

prohibitions.   Now, the BIA turns and argues that Appellant has no right on behalf 

of its hard-hit members to challenge that violative administrative action, seeking to 

hide behind the QTA.  That conduct is frankly, shameful of a government charged 

with protecting the interests of all United States citizens and upholding property 

rights as identified by the Constitution as well as applicable laws.  The United 

States has used the QTA as a sword, when it was intended to be used as a shield.  

The District Court erred as a matter of law in finding Appellant’s APA claims 

could not stand, and must rather, give way to a sole QTA claim.  The Court further 

erred, then, in applying the standards for standing in a QTA action, and not per an 

APA or constitutional action.     
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Respectfully submitted this 11th day of October, 2016. 

 

       /s/ Dori E. Richards   

       Dori E. Richards, Esq. 

 

   

       /s/ A. Blair Dunn    

       A. Blair Dunn, Esq. 

 

       Western Agriculture, Resource, and  

       Business Advocates, LLP 

       Attorneys for Appellants 

       1005 Marquette Ave. NW 

       Albuquerque, NM 87102 

       (505) 750-3060 

       Warba.llp@gmail.com  
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 Undersigned counsel certifies that Appellant’s brief complies with the type-

volume limitation of Fed. R. App.P. 32(a)(7)(B) because it contains 4,893 words, 

excluding the parts of the brief exempted by Fed. R. App.P. 32(2)(7)(B)(iii). 

 This brief complies with the typeface requirements of Fed. R. App.P. 

32(a)(5) and the type style requirements of Fed. R. App.P. 32(a)(6) because the 

brief has been prepared in a proportionally spaced typeface using Microsoft Office 

Word 2010 in 14-point Times New Roman. 

CERTIFICATE OF DIGITAL SUBMISSION 

 I hereby certify that the copy of the foregoing response submitted in digital 

form via the Court’s ECF system is an exact copy of the written document filed 

with the Clerk. 

 I further certify that all required privacy redactions have been made and that 

this brief has been scanned for viruses with the Avast Premier version 11.1.2262 

and, according to this program, is free of viruses. 

 Privacy redactions: no privacy redactions were required. 

CERTIFICATE OF SERVICE 

 I certify that on October 11, 2016, I filed Appellant’s Reply Brief through 

the United States Court of Appeals for the Tenth Circuit’s ECF System, causing 
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each counsel of record to be served; and served seven (7) hardcopies of 

Appellant’s opening Brief with the Clerk of the Court. 

 October 11, 2016. 

 

        /s/ Dori E. Richards  

        Dori E. Richards, Esq. 

 

 

        /s/ A. Blair Dunn   

        A. Blair Dunn, Esq. 
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