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STATEMENT OF PRIOR RELATED APPEALS 

There are no other appeals related to the case. 

JURISDICTIONAL STATEMENT 

The United States District Court for the District of New Mexico had subject 

matter jurisdiction to hear the underlying case pursuant to 28 U.S.C. § 1331, as 

such case involves the action of a federal agency and arises from the United States 

Constitution and laws of the United States. 

This Court has jurisdiction to hear this appeal pursuant to 28 U.S.C. § 1291. 

The District Court for the District of New Mexico entered a final judgment in this 

matter on January 30, 2016 (Doc. 34) disposing of all claims. Appellants filed a 

timely Notice of Appeal on March 25, 2016. 

STATEMENT OF THE ISSUES 

1. Is an action for a declaration of rights an appropriate form of action

and relief in a Fifth Amendment Takings case? If so, does the BIA’s action on 

December 13, 2013, constitute a taking of property if the diminished or eliminated 

access to fee-hold estates devalues such property? 

2. Were the substantive and procedural due process rights of Appellant’s

citizen-members violated by the BIA’s conduct declaring Roads 84, 84A, 84B, 

84C and Sandy Way to be in trespass without affording any procedural rights or 

protections prior to or after such decision was issued? 
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3. Did the Department of the Interior, BIA act arbitrarily, capriciously 

and abuse its discretion when it issued the December 13, 2013, letter determining 

that Roads 84, 84A, 84B, 84C, and Sandy Way and thus, Appellant’s member’s 

use thereof, to be in trespass? 

4. Was it error for the Court to determine that the Quiet Title Act, Indian 

lands exception, barred a cause of action when the government asserted without 

submission of evidence or supporting documents that the land in question is Indian 

lands? 

5. Are the due process rights of Appellant’s membership violated when 

the government alleges property is Indian land to invoke the Quiet Title Act 

exception, fails to demonstrate such status with evidence and provides no 

procedural rights or recourse to challenge such assertion? 

6. Is Appellant’s membership denied equal protection under the law 

when the United States acts to diminish or deny ingress/egress to fee property? 

7. Does the Department of the Interior, BIA decision of December 13, 

2013, both recognizing and determining the validity of County Roads 84, 84A, 

84B, 84C, and Sandy Way violate the prohibition contained in Sec. 8 of the 

Interior Appropriations Act of 1997, 10 Stat. 3009-200, that states “[n]o final rule 

or regulation of any agency of the Federal Government pertaining to the 

recognition, management, or validity of a right-of-way pursuant to Revised Statute 
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2477 (43 U.S.C. 932) shall take effect unless expressly authorized by an Act of 

Congress subsequent to the date of enactment of this Act.” 

STATEMENT OF THE FACTS 

Northern New Mexico Protecting Land, Water and Rights (NNMPLWR) is a 

nonprofit entity whose members are individual private property owners with 

property rights confirmed to them pursuant to the Treaty of Guadalupe Hidalgo. 

The properties of Appellant’s members are served and accessed by long-standing 

and vested rights-of-way.  Access to membership properties have always been by 

community easement and use.  Many of these rights-of-way- run across land 

specifically deeded to individual land holders, who gave easements or conferred 

property for the common use.  The rights-of-way easements were later confirmed 

by the Act of 1866, later known as RS 2477: 

Sec. 8. “And be it further enacted, that the right-of-way for the 

construction of highways over public lands, not reserved for public uses, 

is hereby granted." Mining Act of July 26, 1866, § 8, 14 Stat. 253, 

formerly § 2477 of the Revised Statutes and later 43 U.S.C. § 932. 

                                                                        

Subsequent to the Mining Act of 1866 (hereinafter referred to as the Act of 1866) 

the statutory grants of rights-of-way easements over federal lands have not been 

revoked.  The subject easements were eventually converted to county roads, 84, 

84a, 84b, 84c and Sandy Way.  
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           The public County Roads in question were established prior to 1900 across 

lands that, at the time, were within the territory of the United States and otherwise 

unreserved. These same roads have since that time been regarded as public rights-

of-way owned by the State of Mexico and administered as either a State highway 

or as a County Road. Neither the State, nor the County, have taken action to vacate 

or abandon their claims to these public rights of way.   

           Well over a hundred years after the statutory vesting of these rights-of-way 

and the physical construction of these roads pursuant to the law, the Bureau of 

Indian Affairs (BIA) acted to extinguish these public property rights/easements, 

that also cross tribal land, and which provide the sole means of access to 

Appellant’s fee simple real property.  On December 6, 2013, the BIA authored a 

letter, determining the CR 84, 84a, 84B, 84C and Sandy Way, were in trespass on 

the San Idelfonso Pueblo, and the use of such roads was an action in 

trespass.  (App I at A012) The United States government, acting through the BIA, 

directed the County of Santa Fe to pay the Pueblo for the use of these easements, 

or the full hammer of the Department of Justice would be thrust upon it.  The 

United States government did not identify the property it claimed an interest in in 

any specific way, outside of identifying the roads.  The United States government 

did not first determine whether it was prohibited from determining the validity of 

the county road status by application of law.  The United States government issued 
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its decision, without affording any procedural rights – either before or after – to 

challenge its determination.  

Appellant’s right to use long-standing, established community roads, to 

access member properties has been confirmed by the Treaty of Guadalupe and 

subsequent legal decisions. Review of such property rights sought to enjoin the 

United States of Pueblo from interfering with the use and enjoyment of property 

held by Spanish land grant recipients: 

And that every, title or interest claimed and asserted by said United 

States of America, the Pueblo of San Ildefonso or the Indians thereof, in 

or to said tracts or any part thereof is null and void, and that they, their 

agents, representatives, successors and assigns are permanently enjoined 

from trespassing upon any of the tracts in this paragraph 2 described,  

or interfering with the full possession, use and control thereof by said 

defendants respectively. 

 

United States of America v. Filomeno Apodaca, et al., No. 2031 In Equity 

(D.N.M., December 5, 1930)(emphasis added). 

BIA’s action has impaired Appellant’s members’ rights and ability to 

continue to utilize the vested public easement along the rights-of-way commonly 

known as County Roads that provides direct access to the fee simple property of 

Appellant from State Highway 502, formerly State Route 4.  Appellant’s 

membership has received correspondences from title insurance companies advising 

that they will not insure the properties, thus sales are not permissible.  Potential 

sales have fallen through because of clouded titles and access. Title companies 
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have refused to provide title insurance to Appellant’s members as a result of 

Appellee’s actions curtailing legal ingress/egress to member’s property, and no 

adequate remedy at law exists to clear the clouds on their property titles. 

It is from this objective and discrete harms; the Appellant’s claims arise.   

SUMMARY OF THE ARGUMENT 

Appellees have actively denied Appellant’s members’ rights and seek to 

prevent Appellant’s members from utilizing their private property by restricting 

their access thereto.  The District Court’s determination, based on the 

government’s representations, that the underlying action was not an APA challenge 

but founded in the Quiet Title Act was in issued in error and contrary to 

law.  Likewise, the application of the Indian land exception to bar Appellant’s 

action was in error as it was applied in the absence of any evidence presented by 

the government to support the land determination, and was inconsistent with 

presented case law.   

Here, the QTA should not apply to bar Appellant’s causes of action, which 

are brought per the United States Constitution under the Due Process, Equal 

Protection and Takings provisions, as well as the Administrative Procedures Act 

and Pub. L. 104-208.  The District Court erred in failing to address or consider, 

Appellant’s arguments regarding the ability of parties such as Appellant, to seek a 

declaratory judgment as relief in relation to a Fifth Amendment Takings 
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claims.  The Court also erred in failing to directly address due process and equal 

protection claims. Finally, the District Court erred in failing to determine whether 

the BIA’s December 6, 2013, action determining the status of County Roads 84, 

84a, 84b, 84c and Sandy way violated the congressional prohibitions provided for 

in Pub. L. 104-208 regarding R.S. 2477 roads.       

ARGUMENT 

I. AN ACTION FOR A DECLARATION OF RIGHTS IS AN 

APPROPRIATE FORM OF ACTION AND RELIEF IN A FIFTH 

AMENDMENT TAKINGS CASE AND BIA’S DECEMBER 6, 2013, 

TRESPASS DECISION CONSTITUTES A TAKING OF PROPERTY 

AS A RESULT OF DIMINISHED/ELIMINATED ACCESS TO FEE-

HOLD ESTATES DEVALUING SUCH PROPERTY. 

 

A. Article III Standing Requirement in a Takings Case. 

 

A party meets the standing requirements in a takings claim by 

demonstrating: (i) injury in fact; (ii) causal connection between injury and conduct; 

(iii) likelihood that injury will be redressed by a favorable decision.   

It has been the government Defendants’ position that “just compensation – not a 

declaratory judgment – is the only proper remedy for a takings claims,” applying 

First English Evangelical Lutheran Church of Glendale v. Cnty of LA, 482 US 

304, 314-5.  (APP I at 157)  The government Defendants in the underlying case, 

therefore opined that since financial compensation is the only proper remedy and 

that an Organization cannot receive that remedy, the Appellant lacked standing to 
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seek redress of claims.  This is an overly simplistic interpretation of the Takings 

clause and remedies and the Court’s finding in favor of such position is in error.   

B. Associational Standing.   

 

The “case or controversy” limitation of Article III addresses prudential 

concerns “that, apart from Art. III's minimum requirements, serve to limit the role 

of the courts in resolving public disputes.”  Kansas Health Care Ass'n, Inc. v. 

Kansas Dept. of Soc. & Rehab. Services, 958 F.2d 1018, 1021 (10th Cir. 1992).   

Appellant meets the standing requirements to have brought this case before the 

Federal District Court. 

 Normally, a litigant is barred from asserting rights or legal interests of others 

in order to obtain relief from injury for themselves. Several important standing 

principles flow from Warth v. Seldin, 422 U.S. 490, 509, 95 S. Ct. 2197, 2210, 45 

L. Ed. 2d 343 (1975).  In Warth, the court found that [n]o relationship, other than 

an incidental congruity of interest, is alleged to exist.”  Id. at 510.  (“In short the 

claim of these petitioners falls squarely within the prudential standing rule that 

normally bars litigants from asserting the rights or legal interests of others in order 

to obtain relief from injury to themselves.”)  Unlike in Warth, there is a direct 

relation between the organization’s membership and harm.  The Membership is 

impacted daily, as has been membership property rights.   
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The Courts have allowed standing to litigate the rights of third parties when 

enforcement of the challenged restriction against the litigant would result indirectly 

in the violation of third parties' rights. See, e.g., Doe v. Bolton, 410 U.S. 179, 188, 

93 S.Ct. 739, 745, 35 L.Ed.2d 205 (1973); Griswold v. Connecticut, 381 U.S. 479, 

481, 85 S.Ct. 1678, 1680, 14 L.Ed.2d 510 (1965); Barrows v. Jackson, 346 U.S. 

249, 73 S.Ct. 1031, 97 L.Ed. 1586 (1953).   Appellant’s case is more akin to Pierce 

v. Society of Sisters, 268 U.S. 510, 45 S.Ct. 571, 69 L.Ed. 1070 (1925), in which 

the owners of private schools were entitled to assert the rights of potential pupils 

and their parents; and to Barrows v. Jackson, 346 U.S. 249, 73 S.Ct. 1031, 97 

L.Ed. 1586 (1953), a white defendant, was allowed to raise the issue of 

enforcement of a covenant that violated the rights of prospective African American 

purchasers to equal protection of the law. 

While in cases such as Sierra Club v. Hickel, (1970) standing was not found, 

such was the case because the Court did: 

not believe that the Sierra Club's complaint alleges that it or its 

members possess a sufficient interest for standing to be conferred. 

There is no allegation in the complaint that members of the Sierra Club 

would be affected by the actions of defendants-appellants other than the 

fact that the actions are personally displeasing or distasteful to them. 

 

Sierra Club v. Hickel, 433 F.2d 24, 33 (9th Cir. 1970) aff'd sub nom. Sierra Club v. 

Morton, 405 U.S. 727, 92 S. Ct. 1361, 31 L. Ed. 2d 636 (1972).  Nevertheless, as 

found in Warth, “[e]ven in the absence of injury to itself, an association may have 

Appellate Case: 16-2047     Document: 01019639076     Date Filed: 06/15/2016     Page: 16     



10 

 

standing solely as the representative of its members.” Warth, at 511, 95 S.Ct. at 

2211.  

In Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–561, 112 S.Ct. 2130, 

119 L.Ed.2d 351 (1992), the court held that, to satisfy Article III's standing 

requirements, a plaintiff must show: (i) it has suffered an “injury in fact” that is (a) 

concrete and particularized and (b) actual or imminent, not conjectural or 

hypothetical; (ii) the injury is fairly traceable to the challenged action of the 

defendant; and (iii) it is likely, as opposed to merely speculative, that the injury 

will be redressed by a favorable decision. See also Hunt v. Washington State Apple 

Advertising Comm'n, 432 U.S. 333, 343, 97 S.Ct. 2434, 53 L.Ed.2d 383 

(1977)(“An association has standing to bring suit on behalf of its members when 

its members would otherwise have standing to sue in their own right, the interests 

at stake are germane to the organization's purpose, and neither the claim asserted 

nor the relief requested requires the participation of individual members in the 

lawsuit.); Friends of the Earth, Inc. v. Laidlaw Envtl. Services (TOC), Inc., 528 

U.S. 167, 180-81, 120 S. Ct. 693, 704, 145 L. Ed. 2d 610 (U.S.S.C. 2000); Kansas 

Health Care Ass'n, Inc. v. Kansas Dept. of Soc. & Rehab. Services, 958 F.2d 1018, 

1021 (10th Cir. 1992). 

 During the lower court proceedings, the Appellee acknowledged that 

Appellant’s members likely have standing to challenge the Defendant Fry’s actions 
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here per the APA.  App I at A069. The government then sought to undermine such 

standing, by creating their own assumed cause of action (the QTA instead of the 

APA) and then arguing that the nature of relief of the QTA in conjunction with a 

takings claim prevents standing.  The government’s position is that in a takings 

claim the only available relief is monetary damages, and such relief requires 

“participation of the individual to determine the compensation due” (App. I at 32), 

and relied on Washington Legal Found. v. Legal Found of Washington, 271 f.3d 

835, 849 (9th Cir. 2001) for its premise.  The government was wrong in its premise 

and the Court’s judgment on such grounds was in error.   

The government’s efforts primarily relied on the third prong of the Lujan 

tests and Kansas tests, in its attempt to defeat standing, arguing that redressability 

could not be met, i.e. that Appellants lacked standing because it cannot receive just 

compensation on a takings claim.  (App. I at A069).  The government’s argument 

neglected to consider Supreme Court admonitions, however, as recounted in Sierra 

Club v. Hickel:  

‘Standing to sue’, as the phrase indicates, refers to the posture of the 

plaintiff and not to the ‘legal interests' to be unravelled. The Court 

said in Jenkins v. McKeithen, 395 U.S. 411, 423, 89 S.Ct. 1843, 1850, 

23 L.Ed.2d 404 (1969): 

 

‘In this sense, the concept of standing focuses on the party seeking 

relief, rather than on the precise nature of the relief sought. See Flast 

v. Cohen, supra, 392 U.S. at 99-100, 88 S.Ct. at 1952.  

 

433 F.2d 24, 32 (1970).  
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The government simply got it wrong in their focus on relief consisting solely 

of compensation.  And, the District Court erred as it failed to address whether the 

relief of a declaration is an appropriate form of relief sought by a Appellant in a 

takings situation.  Under the facts of this case and the Appellant’s status, such 

relief is appropriate.   

Appellant sought relief by way of a declaration that government has violated 

federal law in determining that the ingress and egress roads are not established RS 

2477 roads.  Appellant also sought relief by way of a declaration that the BIA’s 

December 6, 2013, determination, resulted in a taking of property.  Appellant did 

not seek any relief in the form of compensation for it or its membership.   

 A declaration of rights, and declaration that those rights have been harmed, 

is an important form of relief, as noted by the establishment of the Declaratory 

Judgment Act, 28 U.S.C. 2201.  If an “association seeks a declaration, injunction, 

or some other form of prospective relief, it can reasonably be supposed that the 

remedy, if granted, will inure to the benefit of those members of the association 

actually injured. Indeed, in all cases in which we have expressly recognized 

standing in associations to represent their members, the relief sought has been of 

this kind.” Warth, 422 U.S. at 515, 95 S.Ct. 2197.   

Injury is redressable by the requested prospective relief. “It can scarcely be 

doubted that, for a Appellant who is injured or faces the threat of future injury due 
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to illegal conduct ongoing at the time of suit, a sanction that effectively abates that 

conduct and prevents its recurrence provides a form of redress.” Laidlaw, 528 U.S. 

at 185–86, 120 S.Ct. 693. Both injunctive and declaratory relief can effectively 

abate.   Tandy v. City of Wichita, 380 F.3d 1277, 1285 (10th Cir. 2004). 

Instead of looking at the nature of the Appellant in the underlying 

proceeding and whether the requested relief of declaration would redress its harm, 

the government argued that Washington Legal Found. v. Legal Found. of 

Washington, stands for the over-arching premise that organizations generally lack 

standing.  Washington Legal, however, does nothing of the sort. Rather, the case is 

limited to the relief the Plaintiffs sought in that particular instance: 

Washington legal could not meet standing under the third prong because of 

the nature of the alleged 5th amendment violation “the remedy for the Fifth 

Amendment violation alleged here is to provide the property owner with just 

compensation, if a taking has occurred.”   Because the appropriate relief—

determining what, if any, just compensation is due to the owner of the 

property taken—necessarily requires the participation of the individual 

members, Washington Legal Foundation does not have representational 

standing to pursue a Fifth Amendment taking claim.” 

271 F.3d 835, 849 (9th Cir. 2001).  Despite the governments protestations, 

equitable relief - such as is expressly and solely sought here - is available under 

various circumstances and scenarios in a takings case. 

  In Duke Power Co. v. Carolina Environmental Study Group. Inc., 438 U.S. 

59, 71 n. 15, 98 S.Ct. 2620, 57 L.Ed.2d 595 (1978), the Supreme Court found that 

“[The Declaratory Judgment Act] allows individuals threatened with a taking to 
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seek a declaration of the constitutionality of the disputed governmental action 

before potentially uncompensable damages are sustained.” (emphasis added).  In   

Transohio Sav. Bank v. Director, Office of Thrift Supervision, the Circuit Court 

held that a “district court should accept jurisdiction over takings claims for 

injunctive relief in the few cases where a Claims Court remedy is ‘so inadequate 

that the plaintiff would not be justly compensated.”) 967 F.2d 598, 613 

(D.C.Cir.1992)(internal citation omitted). 

In the underlying case, Appellant did not seek compensation for a taking of 

members’ property.  The Complaint was carefully drafted to ensure that. Instead, 

Appellant sought a declaration regarding the status of CR 84, 84a, 84b, 84c and 

Sandy Way, i.e. whether they are Indian lands or not, and if so, that members with 

fee property have a pre-existing prescriptive easement to access such property 

unencumbered.   Appellant also sought a declaration of the constitutionality of the 

disputed governmental action - that the United States’ decision of December 6, 

2013, finding that use of the listed roads was in trespass - would result in a taking 

of property.  Should the government then proceed in further action regarding 

alleged trespass, the individual property owners would then be positioned to make 

appropriate takings compensation claims, if they desired to so proceed.  Finally, 

Appellant sought a declaration regarding the status of the County Roads, which 

would inform other state citizens whether they were entitled to use those roads for 
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transit and access to the friends and families’ homes, or whether they would be in 

trespass.    

The Lower Court erred when it failed to address whether a declaration of 

rights as sought by Appellant was an appropriate form of relief in a constitutional 

challenge to agency action, that could result in a takings claim.  Thus, the lower 

court erred in issuing judgment on the pleadings in favor of the United State, as the 

Court did not consider the issue of associational standing in the context based on 

the requested declaration.   

II. THE SUBSTANTIVE AND PROCEDURAL DUE PROCESS 

RIGHTS OF APPELLANT’S CITIZEN-MEMBERS WERE 

VIOLATED BY THE BIA’S CONDUCT DECLARING ROADS 84, 

84A, 84B, 84C AND SANDY WAY TO BE IN TRESPASS 

WITHOUT AFFORDING ANY PROCEDURAL RIGHTS OR 

PROTECTIONS PRIOR TO OR AFTER SUCH DECISION WAS 

ISSUED 

 

A. The BIA’s Actions in Unilaterally Declaring Roads 84, 84A, 84B, 

84C and Sandy Way to be in Trespass Without Affording any 

Procedural Rights or Protections Prior to or After Such Decision Was 

Issued. 25 CFR Part II 2.7 Appeals from Administrative Action:  All 

Non-Final Decisions Have to Have an Appeal Right Noted. 

 

 The United States Constitution prohibits government actors from depriving 

individuals of their “property, without due process of law.”  U.S. Const. amend. V; 

U.S. Const. XIV, § 1.  Additionally, the concept of due process is understood to have 

both a procedural and substantive component.  The Supreme Court has  

emphasized time and again that “[t]he touchstone of due process is 

protection of the individual against arbitrary action of government,” 
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Wolff v. McDonnell, 418 U.S. 539, 558, 94 S.Ct. 2963, 2976, 41 

L.Ed.2d 935 (1974), whether the fault lies in a denial of fundamental 

procedural fairness, see, e.g., Fuentes v. Shevin, 407 U.S. 67, 82, 92 

S.Ct. 1983, 1995, 32 L.Ed.2d 556 (1972) (the procedural due process 

guarantee protects against “arbitrary takings”), or in the exercise of 

power without any reasonable justification in the service of a legitimate 

governmental objective, see, e.g., Daniels v. Williams, 474 U.S., at 331, 

106 S.Ct., at 664 (the substantive due process guarantee protects against 

government power arbitrarily and oppressively exercised). 

 

City of Sacramento v. Lewis, 523 U.S. 833, 845-46 (1998).  See also Hyde Park Co. 

v. Santa Fe City Council, 226 F.3d 1207, 1210 (10th Cir. 2000) (“Procedural due 

process ensures the state will not deprive a party of property without engaging fair 

procedures to reach a decision, while substantive due process ensures the state will 

not deprive a party of property for an arbitrary reason regardless of the procedures 

used to reach that decision.”).   

 Here, the BIA has taken concrete, unambiguous actions to deprive Appellant’s 

members of their property rights by sending out official communications declaring 

those individuals to be in trespass on public roads.  It did so without the slightest 

hint of an opportunity to be heard pre- or post- deprivation.  Additionally, it acted 

arbitrarily, capriciously, and without a rational basis.  In other words, the BIA’s 

actions violated Appellant’s procedural and substantive due process rights.   

1. The BIA Afforded No Procedures Either Before or After It Declared 

many New Mexicans to Be in Trespass for Using Long-Established 

Public Roads.  
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 From the standpoint of procedural fairness, the well-established standard set 

forth in Mathews v. Eldridge, 424 U.S. 319 (1976), controls.  A reviewing court’s 

determination of what process is due is accordingly based on a balancing of (1) “the 

private interest that will be affected by the official action”; (2) “the risk of an 

erroneous deprivation of such interest through the procedures used, and the probable 

value, if any, of additional or substitute procedural safeguards”; and (3) “the 

government’s interest, including the function involved and the fiscal and 

administrative burdens that the additional or substitute procedural requirement 

would entail.  Id. at 335.  The Mathews test is triggered when government action 

deprives a party of a protectable property interest.  In other words, as this Court has 

explained: “To prevail on either a procedural or substantive due process claim, a 

plaintiff must first establish that a defendant’s actions deprived plaintiff of a 

protectable property interest.”  Hyde Park Co. 226 at 1210.  When dealing with Fifth 

Amendment Due-Process claims, the property interest is defined in terms of federal, 

not state, law.  Fed. Lands Legal Consortium ex rel. Robart Estate v. United States, 

195 F.3d 1190, 1196 (10th Cir. 1999).   

 The extent of a protectable property interest is a flexible concept, to be 

determined according to existing rules or understandings.  See Perry v. Sindermann, 

408 U.S. 593, 601, 92 (1972) (“We have made clear ... that ‘property’ interests 

subject to procedural due process protection are not limited by a few rigid, technical 
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forms. Rather, ‘property’ denotes a broad range of interests that are secured by 

existing rules or understandings.”) (citation and internal quotation marks omitted). 

 It should be considered non-controversial that the in-holding landowners 

affected by the BIA’s actions have (or at least assert) a protectable property interest.    

In its Memorandum Opinion and Order dismissing Appellant’s lawsuit, the District 

Court outlined a number of Appellant’s core factual allegations.  Among other 

things, Appellants have alleged that many of its members are property owners whose 

properties are served by a certain set of rights of way know as County Roads 84, 

84A, 84B, 84C, 84D, and Sandy Way.  See App. I at A162.  On December 6, 2013, 

Raymond Fry, at the time the Superintendent of the Northwest Pueblos Agency 

within the BIA Southwest Region, issued a Memorandum to various individuals 

stating that the use of the above-described roads constituted trespass on Pueblo 

lands.  See App. I at A014.  The Memorandum further demanded that the County or 

right of way users “enter into good faith negotiations to settle the current trespass 

and enter into a new easement for rights-of-way.”  Id.     

 Quite simply, on December 5, 2013, many private property holders 

understood that they had the century-old (at least) right to use certain public roads 

to access their private property, and the next day a federal official let them know that 

they were trespassers and that they should purchase easements from the San 

Idelfonso Pueblo.  Their understanding regarding their rights was not a mere 
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expectation.  See Board of Regents of State Colleges v. Roth, 408 U.S. 564, 577 

(1972).  Rather, the roads in question are on vested right-of-way easements that were 

created pursuant to the Act of 1866, later known as RS 2477.  App I at A012.  These 

roads were established prior to 1900 and were regarded as public rights of way.  Id.  

The property owners used these easements to access their private property.  The 

result of Defendants’ actions will be that property owners will be preventing from 

using long-standing roads to access their property.  As such, Defendant’s actions 

constitute a deprivation for which procedural due process is owing.   

 Having established that Appellant’s members have a protectable property 

right of which they are being deprived, Appellant was entitled to some form of due 

process to challenge the deprivation.  The record shows that no process whatsoever 

was provided.  It is difficult to imagine that, under Mathews, there are instances were 

no process is due, even in the face of a deprivation of a property right.  Here there 

was neither a pre- nor a post-deprivation opportunity to appeal, and the District 

Court’s holding that no APA claim could proceed foreclosed any review of 

Defendants’ actions.  Such an outcome does not comport with the minimum 

requirements of due process.              

 One of the main controversies before the District Court was whether 

Appellant’s claims were not ripe because Appellant was not seeking just 

compensation, but rather a declaration.  See App. I at A193.  Because Appellant 
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acknowledged that a compensable taking had not occurred, the District Court refused 

to grant declaratory or injunctive relief.  Id. at A195.   In so holding, the District 

Court erred because it failed to acknowledge that a government actor, such as the 

BIA, could take an action short of a compensable taking that constitutes a 

deprivation of a protected property interest. 

 This Court has acknowledged: “There are many intangible rights that merit 

the protection of procedural due process although their infringement falls short of an 

exercise of the power of eminent domain for which just compensation is required 

under the Fifth and Fourteenth Amendments.”  Landmark Land Co. of Oklahoma v. 

Buchanan, 874 F.2d 717, 723 (10th Cir. 1989) abrogated on other grounds by Fed. 

Lands Legal Consortium ex rel. Robart Estate v. United States, 195 F.3d 1190.  And, 

as Appellant has pointed out elsewhere, it has sought a declaration that its members 

are suffering a taking.  The District Court rejected this argument, but there are good 

grounds for permitting such an action for declaratory judgment to go forward. 

 One of the fundamental problems with the District Court’s decision is that it 

allows for a federal agency to take action that is adverse to a group of citizens with 

no avenue for redress.  For this reason, this Court should reverse the District Court 

and permit some review of the Defendants’ actions.   

2. Defendants’ Actions Violated Appellant’s and its Members’ 

Substantive Due Process Rights.   
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  “[S]ubstantive due process ensures the state will not deprive a party of 

property for an arbitrary reason regardless of the procedures used to reach that 

decision.”  Hyde Park Co. v. Santa Fe City Council, 226 F.3d 1207, 1210 (10th Cir. 

2000).  See also Mitchell v. City of Moore, 218 F.3d 1190, 1198 (10th Cir. 2000); 

Hennigh v. City of Shawnee, 155 F.3d 1249, 1253 (10th Cir.1998); Archuleta v. 

Colorado Dep’t of Institutions, Div. of Youth Serv., 936 F.2d 483, 490 (10th Cir. 

1991).  “Substantive due process claims are not based on state law but are founded 

upon ‘deeply rooted notions of fundamental personal interests derived from the 

Constitution.’”  Hennigh v. City of Shawnee, 155  at 1256 (10th Cir. 1998) (quoting 

Mangels v. Pena, 789 F.2d 836, 839 (10th Cir.1986)).  The doctrine of substantive 

due process is based on a long-standing recognition that due process clauses of the 

United States Constitution “guarante[e] more than fair process,” Washington v. 

Glucksberg, 521 U.S. 702, 719 (1997).    

 “The Supreme Court has described two strands of the substantive due process 

doctrine. One strand protects an individual’s fundamental liberty interests, while the 

other protects against the exercise of governmental power that shocks the 

conscience.”  Seegmiller v. LaVerkin City, 528 F.3d 762, 767 (10th Cir. 2008).  

Under either strand, Appellant has demonstrated that the Defendants’ actions 

violated substantive due process.  Property rights are fundamental to the 

Constitutional order.  See United States Const. Amend. V.  To divest citizens of a 
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right such as their only access to their private property, some justification should be 

required.  Yet the Defendants offer none.  Instead, they nakedly attempt to take from 

one group to give to another with no basis in law.  Additionally, while Appellant 

recognizes that the courts have been stringent and restrictive in determining what 

government action “shocks the conscience,” Appellant submits that purely arbitrary 

federal executive action to cut off citizens from their own property is sufficiently 

egregious that the Court should consider it a violation of substantive due process 

rights.   

 In the final analysis, from both a procedural and a substantive standpoint, 

Defendants acted to divest a group of property owners of their property rights 

without any semblance of a procedure and without any justification.  As such, 

Appellant has asserted a valid claim for procedural and substantive due process.          

III. THE DEPARTMENT OF THE INTERIOR, BIA ACTED 

ARBITRARILY, CAPRICIOUSLY AND ABUSED ITS DISCRETION 

WHEN IT ISSUED THE DECEMBER 13, 2013, LETTER 

DETERMINING THAT ROADS 84, 84A, 84B, 84C, AND SANDY 

WAY AND THUS, APPELLANT’S MEMBER’S USE THEREOF, TO 

BE IN TRESPASS 

 

The APA generally waives the Federal Government's immunity from a suit 

“seeking relief other than money damages and stating a claim that an agency or an 

officer or employee thereof acted or failed to act in an official capacity or under color 

of legal authority.” 5 U.S.C. § 702.  The APA provides, in 5 U.S.C. § 706(2)(A), 

(C): “The reviewing court shall . . . hold unlawful and set aside agency action . . . 
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not in accordance with law [or] in excess of statutory jurisdiction [or] authority”.  

Accordingly, Appellant sued in the District Court, contending, among other things, 

that the Defendants acted arbitrarily and capriciously and in violation of law when 

they sent the December 6, 2013 Memorandum identifying the roads at issue in this 

case as being in trespass.  See App. I at A013-14.   

 Dismissing the APA claim, the District Court held, as discussed above, that 

this lawsuit sounds exclusively under the Quiet Title Act See App I at A210-A212.  

In this regard, the District Court was in error.  Recently, the Supreme Court of the 

United States clarified that, where the Appellant is not an adverse claimant to the 

United States, the Quiet Title Act does not apply.  See Match-E-Be-Nash-She-Wish 

Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 2199, 2207, 183 L. Ed. 2d 211 

(2012) (“P[laintiff] is not an adverse claimant—and so the QTA (more specifically, 

its reservation of sovereign immunity from actions respecting Indian trust lands) 

cannot bar his suit.”).  As Appellant argued to the District Court, it is an association 

and does not assert ownership in any real property.  Rather, Appellant, on behalf of 

its members, brings this suit primarily to challenge the BIA’s attempt to force the 

County or themselves to purchase easements from a Pueblo tribe to access their 

private properties which are within Indian Country.  In other words, Appellant is not 

trying to quiet title.  Moreover, the District Court’s holding depends on its related 

holding that an action for declaratory judgment is not available in the context of a 
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taking.  As discussed above, the Supreme Court has previously permitted parties to 

assert claims for declaratory judgment in the takings context.  See, e.g., Duke Power 

Co. v. Carolina Environmental Study Group Inc., 438 U.S. 59, 71 n. 15, 98 S.Ct. 

2620, 57 L.Ed.2d 595 (1978) (“[The Declaratory Judgment Act] allows individuals 

threatened with a taking to seek a declaration of the constitutionality of the disputed 

governmental action before potentially uncompensable damages are sustained.”). 

 The District Court’s holding, if affirmed, leaves Appellant’s members in an 

impossible position.  The BIA is, for lack of a better word, railroading them by 

attempting to force them to pay for easements to use hundred-year-old public roads 

to access their private property.  The BIA engages in these actions, and it cloaks 

itself in sovereign immunity by asserting that the QTA is the exclusive remedy and 

then arguing that the QTA does not apply because the roads are Indian lands.  It 

appears the BIA’s position is that the private property holders do not have a 

protectable interest that it will recognize, and it will stand by its December 6, 2013 

Memorandum and will not allow the property owners any avenue of challenging the 

action.   

 In light of these circumstances, and if the Court is permitted to declare that 

the United States’ determination constitutes a taking, then this case is appropriately 

heard under the Administrative Procedures Act.  Appellant contends that an 

administrative agency, the BIA, and its officers, acted in excess of statutory 
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jurisdiction or authority, and that they acted arbitrarily and capriciously.  See 5 

U.S.C. § 702 Appellant does not need the Court to quiet or declare title to easements 

or rights-of-way in its name adversely to the United States.  Because quieting title is 

not necessary to the relief Appellant seeks, the case law the District Court relied 

upon is not applicable.  See App. I at A210-A212 (citing Block v. North Dakota, 461 

U.S. 273 (1983), United States v. Mottaz, 476 U.S. 834 (1986), and Governor of 

Kansas v. Kempthorn, 516 F.3d 833 (10th Cir. 2008)).  These authorities, upon 

which the District Court relied, would be more applicable if the only remedy sought 

by Appellant was to quiet title adversely to the United States.  As the District Court 

recognized, this Court in Kempthorn stated: “[A] court faced with a suit challenging 

the United States’ title to land held in trust for an Indian tribe must focus on the relief 

sought by the plaintiffs.”  Governor of Kansas v. Kempthorn, 516 F.3d at 842.  

Authorities such as Kempthorn must be understood in light of the Supreme Court’s 

holding in See Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. 

Patchak, 132 S. Ct. 2199.           

 Furthermore, contrary to what Defendants argued before the District Court, 

the BIA’s action was final as that phrase is understood under the Administrative 

Procedures Act.  Intermediate (i.e. non-final) executive actions typically set forth 

appeal rights for the vested parties.  See, e.g., 25 CFR Part II, § 2.7 (requiring 

administrative actions that are non-final to set forth appeal rights).  The December 
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6, 2013 letter at issue here does nothing of the kind.  The letter is, in effect, an 

Executive declaration divesting property owners of certain rights and offering no 

recourse.   

 At bottom, and in light of the foregoing, it is a simple proposition that the 

District Court may conduct a review of the Defendant’s administrative action (in 

this case the December 6, 2013 Memorandum) and then declare the Defendants’ 

erroneous declaration to be invalid and contrary to law.  See 5 U.S.C. § 5.  It can 

do so without quieting title in any adverse claimant’s name and without needing at 

this time to particularly assess the compensation owing to individual property 

owners who are being divested as a result of the arbitrary government action.   

IV. IT WAS ERROR FOR THE COURT TO DETERMINE THAT 

THE QUIET TITLE ACT, INDIAN LANDS EXCEPTION, 

BARRED APPELLANT’S CAUSE OF ACTION. 

 

A. The Court Erred When it did not Require More Than the 

Government’s Bald Assertion of Indian Land Status, in Light of 

Contrary Law.   

 

The District Court issued judgment in favor of Appellee on their QTA-

barred argument, resting largely on the government’s unsupported assertions 

regarding the Indian land status of CR 84, 84a, 84b, 84c and Sandy Way.  The 

government’s theory here, was that the action was really one to quiet title of the 

listed roads, in Appellant, those roads were Indian lands and thus the action was 

barred by the QTA’s limited waiver of sovereign immunity for such lands.  In 
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making such argument, the government either assumed or asserted that the rights-

of-way in question are indeed “Indian trust lands” and asked the lower court to 

simply buy the government’s position.   

The QTA provides that: 

The United States may be named as a party defendant in a civil action under 

this section to adjudicate a disputed title to real property in which the United 

States claims an interest, other than a security interest or water rights. This 

section does not apply to trust or restricted Indian lands, nor does it apply to 

or affect actions which may be or could have been brought under sections 

1346, 1347, 1491, or 2410 of this title, sections 7424, 7425, or 7426 of the 

Internal Revenue Code of 1986, as amended (26 U.S.C. 7424, 7425, and 

7426), or section 208 of the Act of July 10, 1952 (43 U.S.C. 666). 

28 U.S.C.A. § 2409 (a). Appellant is cognizant of the Indian trust land exception to 

the waiver of immunity contained in the QTA. See generally Match–E–Be–Nash–

She–Wish Band of Pottawatomi Indians v. Patchak (“Patchak”), 132 S. Ct. 2199 

(2012) (quoting 28 U.S.C. § 2409a(d)(noting that, pursuant to the QTA provision 

at 28 U.S.C. § 2409a(a), a quiet title action is barred against the United States if it 

involves Indian lands).   

In seeking dismissal of the QTA based on the Indian trust exception the 

government – and the District Court - solely rested on the government’s assertion 

of the land’s status.  No evidence was submitted to establish the status of land in 

question.  No statutory authority or court decisions were referenced in support of 

such position.  The government failed to demonstrate any colorable claim that the 
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community rights-of-way used by Appellant’s members and maintained by the 

County of Santa Fe enjoy the “status as trust or restricted Indian lands” sufficient 

to bar the pending action if it were to proceed under the QTA.  Such issue was 

raised directly by Appellant during oral argument.  The lower Court, however, 

allowed the “end run” by Appellees and never required any demonstration of land 

status before finding the QTA barred claims in this instance.  

The Indian land status assertion in this matter, is belied by findings of the 

Pueblo Lands Board, ruling that CR 84 and 84B was “excepted from ownership by 

San Ildefonso Pueblo.”  

So far as known, no deed or other documentary evidence of title has been 

obtained from the Indians, but it appears from evidence submitted that 

this road or highway has been used by the public for more than fifty 

years, and the Board has determined and hereby (p. 538)/ determines that 

the Territory and State acquired by such use, an easement in and over 

said land, subject only to a reversion to the Pueblo whenever said land 

shall no longer by used by the public or the state as a highway, or shall be 

abandoned by the State for a new location across said Grant.  

 

History of the Santa Fe County Roads Passing Through Boundaries of Tesuque, 

Pojoaque, Nambe, San Ildefonso and Santa Clara Pueblos, Stanley M. Hordes, 

PhD, (hereinafter called Hordes Report), quoting NARA-DC, Record Group 75, 

Records of the Bureau of Indian Affairs, Records of the Board of Indian 

Commissioners, Reports of Pueblo Lands Board, 1925-1931, PI-163, Entry 1394, 

Box 6, Pueblo of San Ildefonso, Report No. 1: Pueblo Lands Board, San Ildefonso 
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Pueblo, Report of Title to Land Granted or Confirmed to Pueblo Indians not 

Extinguished, pp. 537-539.  The Pueblo Land Board finding regarding the status of 

such roads crossing the San Ildefonso Pueblo was signed by the Secretary of the 

Interior on July 22, 1929.   

Contrary to the QTA-type of allegations, Appellant never sought to quiet 

title in its own name as to the County Roads. Rather, Appellant asserted a right to 

use long-standing, established community roads, to access member properties, 

with such access having been confirmed by the Treaty of Guadalupe and 

subsequent legal decisions.  The historic existence of such Spanish land grant 

access roads has been long noted by Federal officials.  In 1923, Ralph Emerson 

Twitchell, Special Assistant to the United States Attorney General noted the 

historic and fixed existence of such community highways across Pueblo lands: 

I have deemed it advisable to call your attention to the fact that the lands of 

every Indian Pueblo in New Mexico are crossed by highways which have 

existed since the earliest days of the Spaniards and which are not in the most 

part State highways and part of the highway system in this section.  There is 

not doubt in my mind that these roads, having ben established by the 

Spaniards, the public has acquired a right by prescription to the use of the 

same and that no interference will meet with the approval of the Court . . ..     

 

Hordes Report, quoting NARA-RMR, RG, Entry 43, Box 49, General 

Correspondence File, Folder 1, Letter, R.E. Twitchell, Special Assistant to the 

Attorney General, to Charles H. Burke, Commissioner of Indian Affairs, Santa Fe, 

March 22, 1923.  Subsequent legal review of private property rights of Appellant’s 
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membership sought to enjoin the United States or Pueblo from interfering with the 

use and enjoyment of the private property held by Spanish land grant recipients:  

 And that every right, title or interest claimed and asserted by said United 

States of America, the Pueblo of San Ildefonso or the Indians thereof, in or 

to said tracts or any part thereof is null and void, and that they, their agents, 

representatives, successors and assigns are permanently enjoined from 

trespassing upon any of the tracts in this paragraph 2 described, or 

interfering with the full possession, use and control thereof by said 

defendants respectively.  

 

United States of America v. Filomeno Apodaca, et al., No. 2031 In Equity (D. 

N.M., December 5, 1930)(emphasis added).  

In this instance, the District Court erred by not requiring even a nominal 

amount of evidence to support the government’s assertion of Indian land status, by 

which it invoked an absolute bar to Appellants bringing its cause of action.  This is 

especially so given applicable case law reviewing previous similar land disputes 

and the United States’ history of acknowledging and noting long-standing access 

rights.  

B. The Due Process Rights of Appellant’s Membership Were Violated 

When the Government Determined that the Subject County Roads 

Were Indian Land per its December 6, 2013, Communication, Failed 

to Demonstrate Such Status with Evidence and Provided no 

Procedural Rights to Challenge Such Determination. 

 

The BIA made a determination and issued a decision finding that the County 

Roads 84, 84a, 84b, 84c and Sandy Way were Indian lands, on December 6, 2013.  

At no time, was any party – let alone Appellant – given the right to challenge that 
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determination.  At no time has appeal rights been afforded to Appellant on such 

issue per 25 C.F.R. Part 2.  See discussion supra at II.  Having been denied any 

procedural protections at all, Appellant brought the underlying challenge.  

Appellee then sought to further stymie Appellant’s rights to due process. 

The United States rested on its bald assertion that the subject county roads were 

Indian lands, when it invoked the Indian lands exception to bar Appellant from 

protecting its and its members’ interests.  At no stage did the United States present 

evidence to support its assertion of Indian land status.  At no time, was the United 

States required to demonstrate to the Court, the validity of the asserted Indian land 

status, despite the existence of law to the contrary. Quite simply, the lower Court 

erred in applying/adopting a statutory bar to Appellant’s claims, without first 

requiring a modicum of presentation that the land in question was or is Indian 

lands sufficient to employ the QTA exception.  See App II at A338-A350. 

 

V. APPELLANT’S MEMBERSHIP IS DENIED EQUAL PROTECTION 

UNDER THE LAW WHEN THE UNITED STATES ACTS TO 

DIMINISH OR DENY INGRESS/EGRESS TO FEE PROPERTY 

 

Central both to the idea of the rule of law and to our own Constitution's 

guarantee of equal protection is the principle that the government and each of its 

parts remain open, on impartial terms, to all who seek its assistance.  “Equal 

protection of the laws is not achieved through indiscriminate imposition of 

inequalities.” Sweatt v. Painter, 339 U.S. 629, 635, 70 S.Ct. 848, 850–851, 94 
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L.Ed. 1114 (1950) (quoting Shelley v. Kraemer, 334 U.S. 1, 22, 68 S.Ct. 836, 846, 

92 L.Ed. 1161 (1948)).  A law declaring that in general it shall be more difficult for 

one group of citizens than for all others to seek aid from the government is itself a 

denial of equal protection of the laws in the most literal sense. “The guaranty of 

‘equal protection of the laws is a pledge of the protection of equal laws.’” Skinner 

v. Oklahoma ex rel. Williamson, 316 U.S. 535, 541, 62 S.Ct. 1110, 1113, 86 L.Ed. 

1655 (1942) (quoting Yick Wo v. Hopkins, 118 U.S. 356, 369, 6 S.Ct. 1064, 1070, 

30 L.Ed. 220 (1886)).  There is little controversy that the 14th amendment, applies 

to United States and its agencies per the 5th amendment’s due process clause. See 

Bolling v. Sharp, 74 S. Ct. 693 (1954). 

In Lawrence v. Texas the Supreme Court declared that, “[e]quality of 

treatment and the due process right to demand respect for conduct protected by the 

substantive guarantee of liberty are linked in important respects, and a decision on 

the latter point advances both interests.”  Romer v. Evans, 517 U.S. 620, 623, 116 

S. Ct. 1620, 1623, 134 L. Ed. 2d 855 (1996).  More than a century ago, the first 

Justice Harlan admonished the Court that the Constitution “neither knows nor 

tolerates classes among citizens.” Plessy v. Ferguson, 163 U.S. 537, 559, 16 S.Ct. 

1138, 1146, 41 L.Ed. 256 (1896) (dissenting opinion). Unheeded then, those words 

now are understood to state a commitment to the law's neutrality where the rights 

of persons are at stake. The Equal Protection Clause enforces this principle 
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Like the States, the United States is obligated to afford equal protection.  See 

Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 217 (1995) (recognizing that 

the Court “treat[s] the equal protection obligations imposed by the Fifth and the 

Fourteenth Amendments as indistinguishable”).  “Equal protection is the law’s 

keystone. Without careful attention to equal protection's demands, the integrity of 

surrounding law all too often erodes, sometimes to the point where it becomes little 

more than a tool of majoritarian oppression.”  SECSYS, LLC v. Vigil, 666 F.3d 678, 

684 (10th Cir. 2012). 

In this matter however, the Government is not open and impartial to 

Appellant and its members. The federal government has marginalized Appellant 

and its membership, their right to protect and use their property.  The federal 

government has engaged in a reckless manner and without legitimate purpose.   

The issuance of a policy decision, such as here, may be found to violate a 

clearly established constitutional right.  Brown v. Montoya, 662 F.3d 1152, 1164 

(10th Cir. 2011); See Tonkovich v. Kansas Bd. of Regents, 159 F.3d 504, 532 (10th 

Cir.1998)(“to identify specific actions taken by particular defendants that could 

form the basis” of a constitutional violation.)  In evaluating equal protection 

claims, the Court will “ask whether the challenged state action intentionally 

discriminates between groups of persons.  Id. at 685 (citing Washington v. Davis, 

426 U.S. 229, 240, 96 S.Ct. 2040, 48 L.Ed.2d 597 (1976); McCleskey v. Kemp, 481 
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U.S. 279, 292, 107 S.Ct. 1756, 95 L.Ed.2d 262 (1987); Personnel Administrator of 

Mass. V. Feeney, 442 U.S. 256 (1979); Snowden v. Hughes, 321 U.S. 1 (1941)).   

 The Tenth Circuit has further expounded:  

Second, and after an act of intentional discrimination against a 

particular group is identified either by presumption or evidence and 

inference, courts ask whether the state's intentional decision to 

discriminate can be justified by reference to some upright government 

purpose. The law, after all and again, may take cognizance of 

meaningful distinctions between individuals without violating the 

constitutional command of treating similarly situated persons similarly. 

. .. In determining whether distinctions between individuals are 

“meaningful,” the degree of judicial scrutiny varies.  Laws intentionally 

discriminating against historically ostracized groups—African-

Americans, women, illegitimate children, for example—are, 

experience teaches, so rarely defensible on any ground other than a 

wish to harm and subjugate that they always come to us under grave 

suspicion and subject to heightened review. See Feeney, 442 U.S. at 

272–73, 99 S.Ct. 2282. Laws selectively burdening fundamental rights 

are also “carefully scrutinized.” See Police Dept. of Chicago v. Mosley, 

408 U.S. 92, 98–99, 92 S.Ct. 2286, 33 L.Ed.2d 212 (1972). But laws 

discriminating between groups on other bases, where there is less 

reason from historical experience to suspect a meaningless 

classification, are reviewed to see if the distinctions they draw between 

persons are at least rational. Cleburne, 473 U.S. at 440, 105 S.Ct. 3249. 

In any case, though, and whatever the applicable standard of review, 

the aim is always to ensure that, while persons in dissimilar situations 

may be treated differently, the law treats like alike. 

 

SECSYS, LLC v. Vigil, 666 F.3d at 686-87.  

 The District Court subsumed all of Appellant’s claims into the QTA claim and 

then dismissed it.  Such dismissal was in error because, whatever the statutory 

requirements are for a QTA (or APA) claim, the United States Constitution still 

protects the equal protection rights of groups and individuals.  Here, Appellant has 
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standing and should be permitted to assert that Defendant’s actions violated equal 

protection and that such action should be enjoined or declared unlawful.   

 Appellant pointed out to the District Court that the Defendants have admitted 

to favoring one group over another with no justification. See App I at A117-118 

Specifically, Appellant pointed out that the Defendants asserted their “only” interest 

as the “protection of Indian trust lands.”  Id.  The Defendants, then, as a federal 

agency and officers of that agency, believe and contend that their job is to pursue the 

interest of one group (members of the San Idelfonso Pueblo) against other citizens 

who happen to be non-members of the Pueblo.  The Defendants have chosen 

explicitly to favor one group over another.   

Different types of equal protection claims call for different forms of review.  

A claim that a state actor discriminated on the basis of a suspect (e.g., race), quasi-

suspect (e.g., gender), or a non-suspect classification calls for strict, intermediate, 

or rational basis scrutiny, respectively. See Price–Cornelison v. Brooks, 524 F.3d 

1103, 1109–10 (10th Cir.2008).   For matters involving a fundamental right or a 

suspect classification, strict scrutiny review applies.  Under the strict scrutiny 

standard, a government action is upheld only if narrowly tailored to a significant 

government interest. 

 The classification at issue here is race-based and should therefore be subject 

to strict scrutiny.  See SECSYS, LLC v. Vigil, 666 F.3d at 686-87.  Under strict 
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scrutiny, a compelling government interest should be shown as underpinning the 

discriminatory action.  Such a compelling interest is not shown here.  Rather, the 

Defendants simply wish to favor one group over another.   

 Under such circumstances, Appellant and its members have suffered a 

violation of their equal protection rights.  They should be able raise this issue to the 

district court.  It was error for the District Court to dismiss it.  The strictures of the 

QTA cannot be used to deny equal protection.   

VI. THE DEPARTMENT OF THE INTERIOR, BIA DECISION OF 

DECEMBER 6, 2013, BOTH RECOGNIZING AND DETERMINING 

THE VALIDITY OF COUNTY ROADS 84, 84A, 84B, 84C, AND 

SANDY WAY VIOLATES THE PROHIBITION CONTAINED IN 

SEC. 8 OF THE INTERIOR APPROPRIATIONS ACT OF 1997, 10 

STAT. 3009-200, THAT STATES “[N]O FINAL RULE OR 

REGULATION OF ANY AGENCY OF THE FEDERAL 

GOVERNMENT PERTAINING TO THE RECOGNITION, 

MANAGEMENT, OR VALIDITY OF A RIGHT-OF-WAY 

PURSUANT TO REVISED STATUTE 2477 (43 U.S.C. 932) SHALL 

TAKE EFFECT UNLESS EXPRESSLY AUTHORIZED BY AN ACT 

OF CONGRESS SUBSEQUENT TO THE DATE OF ENACTMENT 

OF THIS ACT.” 

 

All Agencies within the United States government are prohibited from 

recognizing or determining the validity of a right-of-way established or confirmed 

by RS 2477 (43 U.S.C. 932).  The Omnibus Consolidated Appropriations Act, 

1997, PL 104–208, Sec. 108, September 30, 1996, 110 Stat 3009, provides in 

pertinent part: 

No final rule or regulation of any agency of the Federal 
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Government pertaining to the recognition, management, or 

validity of a right-of-way pursuant to Revised Statute 2477 (43 

U.S.C. 932) shall take effect unless expressly authorized by an 

Act of Congress subsequent to the date of enactment of this Act. 

 

The final “rule or regulation” language included in this broad prohibition has been 

reviewed and interpreted by the United States, via the General Accounting Office.  

B-300912, Letter to The Honorable Jeff Bingaman, dated February 6, 2004, (APP I 

at A141-A145).  The GAO letter was drafted as a direct result of challenged 

actions by the same governmental agency in this case – the Department of the 

Interior. 

The United States has determined that agency decisions, such as provided 

for in a memorandum of understanding that result in the determination of the 

validity of an R.S. 2477 road, violate the congressional prohibition contained in PL 

104-208.  Id. at 1.  In reviewing R.S. 2477 roads and their status, the GAO noted 

that:    

Congress repealed R.S. 2477 in 1976 as part of its enactment of FLPMA, 

along with the repeal of other federal statutory rights-of-way, but it 

expressly preserved R.S. 2477 rights-of-way that already had been 

established.  In its entirety, R.S. 2477 provided that: 

 

“the right of way for the construction of highways over public lands, not 

reserved for public uses, is hereby granted.”  

 

R.S. 2477 was self-executing and did not require government approval or 

public recording of title. As a result, uncertainty arose regarding whether 

particular rights-of-way had in fact been established. This uncertainty, which 

continues today, has implications for a wide range of entities, including the 

Department and other federal agencies, state and local governments who 
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assert title to R.S. 2477 rights-of-way, and those who favor or oppose 

continued use of these rights-of-way. 

 

 In its decision, the GAO noted that as a result of actions of the Department 

of the Interior, Congress enacted a “permanent prohibition” on any agency 

determining the validity of RS 2477 rights-of-way, but that the Department could 

disclaim interests therein.  B-300912 See App I at A142.  Despite this prohibition, 

the Department of the Interior in 2003, entered into a memorandum of 

understanding with the state of Utah, by which the Department would implement a 

“State and County Road Acknowledgment Process” to “acknowledge the existence 

of certain R.S. 2477 rights-of-way on [BLM] land within the State of Utah.”  Id.  

the GAO found that the MOU was a “final rule or regulation subject to Section 

108’s prohibition” as there was little question that the MOU pertains to the 

recognition, management or validity of R.S. 2477 rights-of-way. 

 Appellant consistently raised the issue of County Roads 84, 84a, 84b, 84c 

and Sandy Way, being established or confirmed by R.S. 2477, from its Compliant 

onward.  See App I A009. In addition, Appellant argued in the lower case that the 

BIA’s December 6, 2013, decision determined that any use of the identified roads 

was in trespass, also necessarily determined the validity of those rights-of-way, in 

violation of PL 104-208, Sec. 108.   

Appellants sought a declaration that the December 6, 2013 letter is a final 

rule pertaining to the validity of an R.S. 2477 right of way (43 U.S.C. 932); and 
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that Congress has not authorized Interior to address the validity of these rights of 

way; as well as a declaration that the Department of the Interior violated the 

statutory restriction by issuing the December 6, 2013, letter.  The lower Court 

erred in failing to address whether the December 6, 2013, decision of the BIA was 

a “final rule or regulation” as defined by the GAO, and thus was issued in violation 

of the congressional prohibitions contained in the public law.     

CONCLUSION 

In this case, the District Court has been led astray and in doing so stranded 

Appellants, both literally and legally, erroneously depriving Appellants of a legal 

avenue or physical access to continue to access their private property. The District 

Court was wrong that the QTA should apply to bar all of Appellant’s causes of 

action, which are brought per the United States Constitution under the Due 

Process, Equal Protection and Takings provisions, as well as the Administrative 

Procedures Act and Pub. L. 104-208.  And the District Court erred in failing to 

address or even consider, Appellant’s arguments regarding the ability of parties 

such as Appellant, to seek a declaratory judgment as relief in relation to a Fifth 

Amendment Takings claims.  The District Court also erred in failing to directly 

address due process and equal protection claims. Finally, the District Court erred in 

failing to determine whether the BIA’s December 6, 2013, action determining the 

status of County Roads 84, 84a, 84b, 84c and Sandy way violated the 
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congressional prohibitions provided for in Pub. L. 104-208 regarding R.S. 2477 

roads.  This matter should be reversed and remanded to the District Court for 

evaluation under the proper laws and authorities.      

ORAL ARGUMENT STATEMENT 

 Pursuant to 10th Cir. L.R. 28.2(C)(4), Appellant requests oral argument in 

this matter. Such argument is necessary because the issues involve important 

questions of constitutional law, federal and states’ rights. Appellant respectfully 

suggests that the Court may benefit from the interactive conversation that oral 

argument would provide on these issues. 

 Respectfully submitted this 15th day of June, 2016. 

 

        /s/ Dori E. Richards   

       Dori E. Richards, Esq. 

 

   

        /s/ A. Blair Dunn    

       A. Blair Dunn, Esq. 

 

       Western Agriculture, Resource, and  

       Business Advocates, LLP 

       Attorneys for Appellants 

       1005 Marquette Ave. NW 

       Albuquerque, NM 87102 

       (505) 750-3060 

       Warba.llp@gmail.com  
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CERTIFICATE OF COMPLIANCE 

 

 Undersigned counsel certifies that Appellant’s brief complies with the type-

volume limitation of Fed. R. App.P. 32(a)(7)(B) because it contains 9972 words, 

excluding the parts of the brief exempted by Fed. R. App.P. 32(2)(7)(B)(iii). 

 This brief complies with the typeface requirements of Fed. R. App.P. 

32(a)(5) and the type style requirements of Fed. R. App.P. 32(a)(6) because the 

brief has been prepared in a proportionally spaced typeface using Microsoft Office 

Word 2010 in 14-point Times New Roman. 

CERTIFICATE OF DIGITAL SUBMISSION 

 I hereby certify that the copy of the foregoing response submitted in digital 

form via the Court’s ECF system is an exact copy of the written document filed 

with the Clerk. 

 I further certify that all required privacy redactions have been made and that 

this brief has been scanned for viruses with the Avast Premier version 11.1.2262 

and, according to this program, is free of viruses. 

 Privacy redactions: no privacy redactions were required. 

CERTIFICATE OF SERVICE 

 I certify that on June 15, 2016, I filed Appellant’s Opening Brief through the 

United States Court of Appeals for the Tenth Circuit’s ECF System, causing each 
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counsel of record to be served; and served seven (7) hardcopies of Appellant’s 

opening Brief with the Clerk of the Court. 

 June 16, 2016 

         /s/ Dori E. Richards   

        Dori E. Richards, Esq. 

 

 

         /s/ A. Blair Dunn    

        A. Blair Dunn, Esq. 
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