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SUMMARY OF APPELLANT’S ARGUMENT 

 The district court erred in treating the Navajo Nation as a private party in 

applying the doctrine of equitable estoppel against it.  Because the Nation is a 

sovereign government, it could not be estopped unless it had engaged in 

affirmative misconduct.  The Nation’s silence – its lack of response to the two 

Bureau of Indian Affairs (“BIA”) letters at issue – did not constitute affirmative 

misconduct. 

 Furthermore, the essential elements of equitable estoppel are missing in this 

case:  (1) the Navajo Nation cannot be estopped by its silence because it had no 

legal duty to speak – indeed, the BIA never asked the Nation to respond to its  

computation of the 90-day deadline; (2) the silence at issue here pertained to an 

issue of law – the Navajo Nation’s position on when the 90-day deadline started to 

run – as opposed to an issue of fact; (3) the parties had equal knowledge of the 

relevant facts – the BIA merely lacked  knowledge of the Nation’s legal position, 

which is not a basis for estoppel.  

 Moreover, the BIA did not actually rely on the Navajo Nation’s silence in 

delaying its partial declination of the Nation’s proposed Annual Funding 

Agreement (“AFA”).  The BIA did not assert that it had relied on the Nation’s 

silence when it rejected the Nation’s assertion that the 90-day deadline had 

expired.  The BIA’s equitable estoppel defense is a post hoc rationalization 
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supported only by a litigation affidavit that the district court should not have 

considered.  And that declaration stops short of averring that the BIA actually 

relied on the Navajo Nation’s silence.    

 This Court should not consider the three alternative arguments advanced by 

the BIA for affirming the district court’s decision on other grounds.  The district 

court did not reach or decide any of these issues and it is unfair to require the 

Navajo Nation to address them under the constraints of a reply brief. 

 The BIA’s arguments are meritless in any event.  The BIA cannot negate the 

fact that it received the Navajo Nation’s proposed AFA on October 4, 2013, by 

claiming that the Anti-Deficiency Act precluded its employee from accepting this 

document.  The Act does not limit the provisions of the Indian Self-Determination 

and Education Assistance Act (“ISDEAA”) and, in any event, the Act is not 

implicated by the facts of this case.  

 Nor is there any basis for equitably tolling the 90-day time limit.  Even 

assuming arguendo that the statute and regulations permit the time limit to be 

equitably tolled, the requisite elements for tolling are not present.  First, the partial 

government shutdown was an obstacle of the federal government’s own making.  

Second, the partial government shutdown did not actually prevent the BIA from 

meeting the 90-day deadline; the agency simply was not diligent in performing its 

duty. 
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 Finally, pursuant to 25 C.F.R. § 900.18, the full amount of the Navajo 

Nation’s proposed AFA must be  approved and added to the contract based on the 

BIA’s failure to respond within 90 days.  The BIA’s argument that Section 106(a) 

of the ISDEAA imposes a limit on the amount of the increase is spurious.  This 

provision establishes a floor, not a ceiling, for funding under a contract. 

ARGUMENT 

A. The Navajo Nation, As A Sovereign, Cannot Be Estopped On The Same 
Basis As A Private Party. 

 
 The district court erred by treating the Navajo Nation as a non-governmental 

entity in applying the doctrine of equitable estoppel.  Sovereign Indian tribes are 

not subject to estoppel like private litigants.  There are sound public policy reasons 

– e.g., protection of autonomous authority and self-determination – for sharply 

limiting the application of equitable estoppel to sovereign governments, be they 

federal, state or tribal.  As a sovereign government, the Navajo Nation could be 

estopped – if at all – only if it had engaged in affirmative misconduct.  Silence 

does not constitute affirmative misconduct.  See Morris Commc'ns, Inc. v. F.C.C., 

566 F.3d 184, 192 (D.C. Cir. 2009).   

 Appellees (“the BIA”) cite no authority to the contrary.  Instead, the BIA 

argues that, while this limitation on estoppel may apply when the Navajo Nation 

defends actions brought by private parties, it is inapplicable here because it would 

“prevent the United States from enforcing federal laws, to the detriment of the 
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interests of the citizenry as a whole.”  (Br. at 28).  This argument stands the facts 

on their head.  This case involves a federal agency invoking equitable estoppel to 

prevent the Navajo Nation from enforcing its legal rights against that federal 

agency under federal law.  The concerns that cause courts to limit the application 

of equitable estoppel against a governmental entity do not depend on whether the 

opposing party is an individual, a corporate entity, or another government.  Nor is 

there any evident basis for applying divergent standards of equitable estoppel to 

two sovereigns in their contractual dealings with each other.  The BIA offers no 

good reason for ignoring the limitations on estoppel of a tribal government in this 

case.   

B. The Essential Elements Of Equitable Estoppel Are Not Present. 

 1. There was no wrongful misleading silence 

 As explained in the Navajo Nation’s opening brief, there is no basis – legal 

or factual -- for the district court’s conclusion that “the Nation maintained its 

silence in bad faith, as common honesty and fair dealing compelled it to speak.”  

(App. 19.)  The federal courts have recognized equitable estoppel claims based on 

silence only where a party has a legal duty to speak.  There is no such duty in this 

case.  Neither the ISDEAA nor its implementing regulations imposed any duty on 

the Navajo Nation to respond to the BIA’s letters.   
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 The BIA does not contend otherwise.  Instead, it argues that the Navajo 

Nation “had an equitable obligation to speak because it knew (1) that [the BIA] 

interpreted its silence as concurrence in the agency calculation of the declination 

deadline, and (2) that [the BIA] would act differently if [the Nation] made its 

disagreement known.”  (Br. at 29).  This is a factual, not legal, argument.  

Moreover, this argument is baseless because the two BIA letters at issue did not 

request any response from the Navajo Nation, much less say that the BIA would 

interpret a non-response as concurrence.  Thus, there is no basis, legal or factual, 

for concluding that the Navajo Nation had a duty to speak in response to the BIA 

letters.   

 2. The alleged misleading silence relates to an issue of law, not fact 

 The second essential element of equitable estoppel is also missing here 

because the alleged misleading silence relates to an issue of law – how the 90-day 

deadline applied here – rather than an issue of fact.  Both parties were fully aware 

of the relevant facts relating to the determination of the deadline.   

The BIA attempts to transform the application of the 90-day deadline into an 

issue of fact by arguing that the Navajo Nation deceived the agency about its 

“position” as to when the 90-day clock started running.  But the Navajo Nation’s 

legal position cannot form the basis for equitable estoppel because both parties are 

presumed to know the law and so, where the facts are known to both, there is no 
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valid reason for one party to rely on the legal position of the other.  See Sturm v. 

Boker, 150 U.S. 312, 336 (1893);  Estate of German v. U.S., 7 Cl. Ct. 641, 646 

(1985).  The BIA does not cite any authority to the contrary.          

 3. The BIA was not ignorant of the true facts 

 Nor was the BIA ignorant of the facts relevant to applying the 90-day 

deadline in this case.  The BIA contends that the Navajo Nation’s legal position as 

to when the 90-day clock started running was a material fact.  But the Tenth 

Circuit rejected this argument in Rockwell Acquisitions, Inc. v. Ross Dress For 

Less, Inc., 397 F. App’x 424 (10th Cir. 2010), holding that estoppel turns on “real 

facts,” not legal interpretations, and so was inapplicable where a litigant knew “the 

facts that constitute this legal dispute”.  Id. at 429.  Likewise, here the BIA knew 

all of the material facts that gave rise to this dispute.  The BIA cannot deny this 

and so is reduced to the ipse dixit that “[n]either Rockwell Acquisitions nor any of 

the other cases relied upon by plaintiff … is analogous to the case at bar ….”  (Br. 

at 30).     

 4. The BIA could not reasonably rely on the Navajo Nation’s silence 

Because the Navajo Nation had no duty to speak, because its silence related 

to an issue of law, and because the BIA was fully aware of all the material facts, 

the BIA could not reasonably rely on the Nation’s lack of response to the BIA’s 
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two letters as indicating assent to the BIA’s position on applying the 90-day 

deadline.   

5. The BIA did not rely on the Navajo Nation’s silence 

Finally, there is no credible basis for concluding that the BIA actually relied 

on the Navajo Nation’s silence in delaying the issuance of its declination decision.  

The only “evidence” of such reliance is the declaration of Ms. Quintero, which is a 

classic example of a “post hoc rationalization[] offered for the first time in 

litigation affidavits” and which a court is “barred from considering” in reviewing 

agency action.  Alpharma, Inc. v. Leavitt, 460 F.3d 1, 11 n. 11 (D.C. Cir. 2006) 

(internal quotation marks and citation omitted). 

The BIA argues that the Navajo Nation did not raise the post hoc 

rationalization argument in the district court and so cannot assert it here.  But the 

Nation argued to the court below that the Quintero declaration was “based on 

hearsay and cannot provide a proper foundation” for the BIA’s contentions.  See 

Dkt. 21 at 32-33 (emphasis added); Dkt. 22 at 13-14.  In any event, this Court can 

always consider plain error, and the district court’s reliance on the Quintero 

declaration constitutes plain error.  See In re Sealed Case, 573 F.3d 844, 851 (D.C. 

Cir. 2009) (“an error is plain if it contradicts circuit or Supreme Court precedent”);  

Miller v. Cingular Wireless LLC, No. 06CV0087-CVE-FHM, 2007 WL 14675 at 
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*2 (N.D.Okla. Jan 3. 2007) (“it is plain error to supplement the administrative 

record with extrinsic evidence.”). 

Furthermore, even if the district court could properly consider the BIA’s 

equitable estoppel argument and the Quintero declaration, the court erred by 

crediting them because they are at odds with the administrative record.  That 

record shows that the BIA staked out its position on the 90-day deadline without 

regard to the views of the Navajo Nation.  Ms. Quintero does not say otherwise.  

Her declaration stops short of averring that the BIA actually relied on the Navajo 

Nation’s silence.  Instead, she said only that the BIA “could have” issued its 

declination sooner had it known of the Navajo Nation’s position.  This does not 

suffice to establish that the BIA actually relied on the Nation’s silence.1   

C. This Court Should Not Consider The Alternative Arguments Raised By 
The BIA 

 
Having spent a mere nine pages of its brief (pp. 22-31) attempting to defend 

the district court’s equitable estoppel ruling, the BIA proceeds to spend seventeen 

pages (pp. 31-48) advancing three alternative arguments about why the district 

court’s decision should nonetheless be affirmed.  The district court did not reach or 

                                                 
1 Ms. Quintero admits that the BIA could have issued its partial declination any 
time after November 7, 2013, well within 90 days following its receipt of the 
proposed AFA on October 4.  The BIA’s estoppel argument seeks to blame the 
Navajo Nation for the BIA’s unilateral decision to delay its response to the  
Nation’s proposal. 
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decide any of these issues and the BIA asks this Court to decide them in the first 

instance.   

Although this Court can affirm on a ground not relied upon by the district 

court, it will not consider such an argument if doing so would “unfairly deprive [an 

appellant] of an adequate opportunity to respond.”  U.S. v. Bowman, 496 F.3d 685, 

695 n. 2 (D.C. Cir. 2007).  Here, the BIA seeks to inject three new issues into this 

appeal that were not decided by the court below and were not flagged as being 

within the scope of this appeal.  Further, the BIA seeks to force the Navajo Nation 

to respond to these new issues within the time and space strictures applicable to a 

reply brief.  This is manifestly unfair to the Navajo Nation.        

Accordingly, the Court should rebuff the BIA’s gambit.  The Court should 

reverse the district court’s equitable estoppel ruling and remand this case to the 

district court for consideration of any remaining issues.  Alternatively, if the Court 

decides to reach these new issues, it should establish a new briefing (and 

argument) schedule and permit supplemental briefing by the Navajo Nation.  

D. The Alternative Arguments Raised By The BIA Are Meritless 

 If the Court decides to consider the BIA’s alternative arguments, it should 

reject them. 
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 1. The proposed AFA was received by the BIA on October 4, 2013 

The BIA first argues that the Navajo Nation’s proposed AFA was not 

“received” by the agency on October 4, 2013, notwithstanding that, on that day, the 

Nation hand-delivered its proposal to Raymond Slim at the Navajo Regional Office 

of the BIA.  Mr. Slim is an ISDEAA Specialist in the BIA’s Self-Determination 

Office.  Upon receiving the proposed AFA, Mr. Slim marked it on October 4 for 

intra-office mail delivery to Jeannette Quintero, a BIA official responsible for 

making award and declination decisions for Navajo Nation contracts under the 

ISDEAA.  

Nevertheless, the BIA argues that it did not “receive” the proposal on 

October 4 because, as a result of the partial government shutdown, “no BIA 

employee at the Navajo Regional Office was legally authorized to receive it on the 

Secretary’s behalf.”  (Br. at 34).  The BIA premises this mind-bending argument 

on its interpretation of the Anti-Deficiency Act, 31 U.S.C. §§ 1341, 1342.  It 

reasons that “[b]ecause no source of appropriated funds was legally available for 

Mr. Slim to receive plaintiff’s contract proposal on behalf of the Secretary, it 

would have been a violation of the Anti-Deficiency Act for him to do so.”  (Br. at 

38).   

The notion that the Anti-Deficiency Act affects whether and when a federal 

employee can “receive” a tribal proposal under the ISDEAA is nonsensical.  
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Congress enacted the Act in the early 20th Century to address the recurring 

problem of “coercive deficiencies” – the tendency of federal agencies to exhaust 

their appropriations early in the fiscal year and then return to Congress for 

supplemental appropriations to cover outstanding commitments that, although not 

legally binding, Congress nonetheless felt it could not refuse to pay in good 

conscience. See U.S. Gov't Accountability Office, Principles of Fed. 

Appropriations Law 6-34 (3d ed.) (hereafter “GAO Redbook”).  The Supreme 

Court recently noted that the Anti-Deficiency Act’s requirements apply only to 

federal government officials and do not affect the rights of federal contractors. 

Salazar v. Ramah Navajo Chapter, 132 S. Ct. 2181, 2193 (2012). 

The BIA’s argument that its obligations under the ISDEAA are subject to a 

separate, threshold issue – namely, whether the government employee to whom a 

tribal proposal is delivered “was legally authorized to receive it on the Secretary’s 

behalf” – would undermine the very purpose of the ISDEAA.  “[T]here is 

overwhelming evidence that Congress intended the [ISDEAA] to limit the 

Secretary’s discretion in funding matters . . . .” Ramah Navajo School Bd. v. 

Babbitt, 87 F.3d 1338, 1347 (D.C. Cir. 1996).  This congressional purpose would 

be frustrated if the BIA can avoid the dictates of the ISDEAA by manipulating 

which of its personnel are “legally authorized” to receive proposals or when they 

are available to do so.  Courts have refused to permit “receipt” to be defined in a 
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manner which enables a litigant to “enjoy a manipulable open-ended time 

extension which could render the statutory limitation meaningless.” Lewis v. 

Conners Steel Co., 673 F.2d 1240, 1242 (11th Cir. 1982) (discussing when a 

“right-to-sue” letter is received and commences statutory limitation period); accord 

Scholar v. Pacific Bell, 963 F.2d 264, 268 (9th Cir. 1992).  

It is clear, for example, that the 90-day deadline starts to run even if a tribal 

proposal is delivered to the wrong BIA office.  See Yurok Tribe v. Department of 

the Interior, 785 F.3d 1405, 1410-11 (Fed. Cir. 2015).  Indeed, the agency’s own 

handbook cautions that, “[i]f a proposal is received at an office which is not the 

office which has the authority to process that proposal, the proposal should be 

immediately forwarded to the correct office . . . by overnight mail because the 90-

day time frame began upon initial receipt of the proposal.”  Internal Agency 

Procedures Handbook for Non-Construction Contracting Under Title I of the 

[ISDEAA] at p. 5-3.  Contrary to the logic of the statute, the regulations, and the 

agency’s own handbook, the BIA argues that, although a tribe need not worry 

about where it delivers an ISDEAA proposal, it must carefully vet the employee to 

whom it hands the proposal to ensure that he or she is duly authorized to receive 

the proposal on behalf of the agency.  This is nonsense.   

In any event, contrary to the BIA’s argument, the Anti-Deficiency Act did 

not preclude Mr. Slim from receiving the Navajo Nation’s proposal on behalf of 
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the agency.  The Anti-Deficiency Act contains two different prohibitions that the 

BIA cites.  First, the Act prohibits agencies from incurring obligations in excess of 

appropriations.  31 U.S.C. § 1341(a).  Mr. Slim’s receipt of the proposal did not 

create any financial obligation for the agency. 

Second, the Act prohibits federal and D.C. employees from “accept[ing] 

voluntary services for either government or employ[ing] personal services 

exceeding that authorized by law except for emergencies involving the safety of 

human life or the protection of property. . . .”  31 U.S.C. § 1342.  In what the GAO 

describes as “the leading case” construing this provision, the Attorney General 

concluded that “it is evident that the evil at which Congress was aiming was not 

appointment or employment for authorized services without compensation, but the 

acceptance of unauthorized services not intended or agreed to be gratuitous and 

therefore likely to afford a basis for a future claim upon Congress. . . .”  30 Op. 

Att’y Gen. 51, 55 (1913); see also GAO Redbook at 6-96 – 6-97.2   

Accordingly, this provision of the Anti-Deficiency Act does not prohibit 

“the acceptance by someone already on the federal payroll of additional duties 

without additional compensation.”  GAO Redbook at 6-99.  For example, it did not 
                                                 
2 Similarly, the Justice Department’s Office of Legal Counsel has opined that 
“[a]lthough the interpretation of § [1342] has not been entirely consistent over the 
years, the weight of authority does support the view that the section was intended 
to eliminate subsequent claims against the United States for compensation of the 
‘volunteer,’ rather than to deprive the government of the benefit of truly gratuitous 
services.”  6 Op. Off. Legal Counsel 160, 162 (1982). 
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prohibit a retired Army officer from serving, without additional compensation, as a 

courier for the State Department.  23 Comp.Gen. 272, 274 (1943).  Likewise, in 

this case, it did not prohibit Mr. Slim from “receiving” the Navajo Nation’s 

proposal, even if this action went beyond the job responsibilities that he was being 

paid to perform as an “exempt” employee authorized to work during the partial 

furlough. 

2. There is no basis for equitable tolling of the 90-day deadline 

The BIA next argues that, if the Navajo Nation’s proposal was received on 

October 4, 2013, the 90-day deadline should be equitably tolled to compensate for 

the thirteen-day period when the federal government was partially shut down.  This 

contention is baseless.   

First, it is doubtful that the 90-day deadline can be equitably tolled.  The 

ISDEAA mandates that “the Secretary shall, within ninety days after receipt of the 

proposal, approve the proposal and award the contract unless the Secretary 

provides written notification” to the Nation that one of five statutory reasons for 

rejection applies.  25 U.S.C. § 450f(a)(2).  “A proposal that is not declined within 

90 days (or within any agreed extension []) is deemed approved.” 25 C.F.R. § 

900.18.  The BIA can obtain an extension of the 90-day period only with the 

written consent of the tribe.  25 C.F.R. § 900.17.  “If consent is not given, the 90-

day deadline applies.”  Id.   
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In any event, the essential elements for equitable tolling are not satisfied 

here.  As the BIA acknowledges, a litigant seeking equitable tolling must 

“establish[] two elements: (1) that he has been pursuing his rights diligently, and 

(2) that some extraordinary circumstance stood in his way and prevented timely 

filing.”  Menominee Tribe of Wisconsin v. U.S., 136 S. Ct. 750, 755 (2016) 

(internal quotation marks and citation omitted).  Here, these elements relate not to 

whether the BIA has pursued its rights diligently but, instead, whether it has 

diligently pursued its obligation to approve or decline the Navajo Nation’s 

proposed AFA in timely fashion.  “[T]he diligence prong … covers those affairs 

within the litigant’s control; the extraordinary-circumstances prong, by contrast, is 

meant to cover matters outside its control.”  Id. at 756.  “[T]he second prong of the 

equitable tolling test is met only where the circumstances that caused a litigant’s 

delay are both extraordinary and beyond its control.”  Id. (emphasis in the 

original). 

In this case, the circumstances that supposedly caused the BIA’s delay were 

not beyond the control of the federal government.  The ISDEAA governs 

“contracts between tribes and two departments within the federal government.”  

Dawavendewa v. Salt River Project Agr. Imp. and Power Dist., 154 F.3d 1117, 

1123 (9th Cir. 1998).  The lapse in congressional appropriations that caused the 

partial government shutdown is attributable to the federal government itself, not to 
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some external force.  The legislative branch of the government decided to let 

appropriations lapse and the executive branch then decided which employees 

would continue to perform their duties during the ensuing partial shutdown. The 

government “faced no extraordinary circumstances because the obstacles [it] 

confronted were ultimately of its own making.”  Menominee Indian Tribe of 

Wisconsin v. U.S., 764 F.3d 51, 59 (D.C. Cir. 2014), aff’d, 136 S. Ct. 750 (2016).3     

Furthermore, the partial government shutdown occurred at the start of the 

90-day review period and did not prevent the BIA from timely responding to the 

Navajo Nation’s proposed AFA.  The Quintero declaration (upon which the 

Navajo Nation can rely as a party admission) acknowledges that, notwithstanding 

the shutdown, the agency could have issued its partial declination any time after 

November 7, 2013, well within 90 days following its receipt of the proposed AFA 

on October 4.  The agency simply was not diligent in performing its duty.   

                                                 
3 The BIA argues that the 90-day time limit for responding to a tribal proposal 
must be subject to equitable tolling because, otherwise, a government shutdown 
longer than 90 days would result in automatic approval of a proposal “despite the 
government’s wholesale inability to respond.”  (Br. at 35).  But any inability to 
respond would be attributable solely to the federal government, itself.  Congress 
enacted the 90-day deadline and it also caused the lapse in appropriations.   
Congress could eliminate any problem by providing a continuing funding source 
for ISDEAA personnel like Ms. Quintero, rather than only for certain personnel 
like Mr. Slim.  Or it could amend the 90-day deadline to add a tolling provision.  In 
any event, the dilemma the BIA posits remains one entirely of the government’s 
own making.   
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The BIA assumes that it was entitled to have Ms. Quintero (or another  

authorized official) on the job for a full 90-day period before it was required to act 

on the Navajo Nation’s proposed AFA – and that it is therefore entitled to an 

extension of 13 days to make up for the period “lost” to the partial shutdown.  This 

is not so.  The ISDEAA established the 90-day deadline as a reasonable period 

within which the agency could be expected to act despite the vagaries of life, 

including employee absences caused by vacations, illness, gaps in delegations of 

authority, and other unforeseen emergencies.  The BIA’s tolling argument would 

be considered frivolous if Ms. Quintero had been out of the office from October 4 

– 17 on vacation as opposed to the budget-driven furlough.  It is no more 

compelling on the facts presented here. 

3. The Navajo Nation is entitled to receive the full amount of its 
proposed AFA  

Finally, the BIA makes a tortured argument that, even if the Navajo Nation’s 

proposed AFA is deemed approved because the agency failed to act on it within 90 

days, the amount of additional funding which the Nation receives should 

nevertheless be limited to the contract’s Secretarial amount.  (Br. at 45).  This 

argument flies in the face of 25 C.F.R. § 900.18, which provides that “[a] proposal 

that is not declined within 90 days … is deemed approved and the Secretary shall 

award the contract or any amendment or renewal within that 90-day period and add 

to the contract the full amount of funds pursuant to section 106(a) of the Act.” 
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(emphasis added).  “In effect, if the Secretary does not timely respond to a Title I 

proposal, the proposal is deemed approved and the Secretary is directed to award a 

contract based on the terms of the proposal.”  Yurok Tribe v. Department of the 

Interior, 785 F.3d at 1408. 

The BIA argues that this mandate is limited by the language of section 

106(a) of the Act, 25 U.S.C. § 450j-1(a), which provides that "[t]he amount of 

funds provided under the terms of self-determination contracts . . . shall not be less 

than the appropriate Secretary would have otherwise provided for the operation of 

the programs or portions thereof."  (emphasis added).  According to the BIA, 

“[e]ven if a[] … proposal is ‘deemed approved’ by operation of law, the funding 

level awarded pursuant to the contract may not exceed the Secretarial amount.”  

(Br. at 45).  In short, the BIA seeks to transform the funding floor established by 

section 106(a) into a ceiling.  

Unsurprisingly, the BIA’s argument has been rejected by every court that 

has considered it.  In Seneca Nation of Indians v. United States Department of 

Health and Human Services, 945 F. Supp. 2d 135 (D.D.C. 2013), appeal 

dismissed, 2013 WL 6818212 (D.C. Cir., Dec. 12, 2013), Judge Collyer noted that 

the Section 106(a) or “Secretarial” amount is not immutable and can be increased 

by the Secretary: 

The Nation’s proposed amendment sought the Secretary’s agreement 
to increase the amount of funds it received under 
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1(a)—that is, its “Section 106(a)” or “Secretarial” amount. See April 
29, 2011 Letter at 2–3. As noted above, the ISDEAA does not state 
that the Secretarial amount becomes immutable once agreed upon for 
a given year; instead, it explicitly contemplates that self-determination 
contract funds “may, at the request of the tribal organization, be 
increased by the Secretary if necessary to carry out [the ISDEAA].” 
 

Id. at 150.  Judge Collyer went on to conclude that, “[w]hen the Secretary fails to 

respond to an amendment proposal to a self-determination contract within the 

allotted 90 days, the proposal automatically becomes part of the parties’ Contract.”  

Id. at 152.   

 More recently, the Federal Circuit rejected the government’s argument that 

the “Secretarial” amount constitutes a funding cap.  “Section 450j–1(a)(1), by its 

clear terms, sets a floor, not a ceiling, on the amount of money that a Tribe can 

receive in a self-determination contract.” Yurok Tribe v. Department of the 

Interior, 785 F.3d at 1412.  Thus, “[n]either section § 450j–1(a)(1) nor § 

450f(a)(2)(D) support the government’s claim that self-determination contracts are 

limited to funding for programs the government currently provides to the 

requesting tribe.”  Id. at 1412-13.   

 The BIA evidently hopes that, if it keeps repeating this discredited argument, 

some court somewhere may accept it.  Its hope is misplaced. 
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CONCLUSION 

 Accordingly, the district court’s decision should be reversed and this matter 

should be remanded for a ruling on the merits of the Navajo Nation’s claims. 

 
Dated:  November 3, 2016 Respectfully submitted, 
        
        
    /s/ Steven D. Gordon   
 Steven D. Gordon  

Philip Baker-Shenk 
Jessica Farmer 
Holland & Knight LLP 
800 17th Street, N.W. 
Suite 1100 
Washington, D.C.  20006 
(202) 955-3000 
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United States Code Annotated
Title 25. Indians (Refs & Annos)

Chapter 46. Indian Self-Determination and Education Assistance

25 U.S.C.A. § 5301
Formerly cited as 25 USCA § 450

§ 5301. Congressional statement of findings

Currentness

<Text may include reference to one or more sections within former chapters
14 and 19 of this title. See Disposition Table preceding 25 U.S.C.A. § 1.>

 

(a) Findings respecting historical and special legal relationship, and resultant responsibilities

The Congress, after careful review of the Federal government's historical and special legal relationship with, and resulting
responsibilities to, American Indian people, finds that--

(1) the prolonged Federal domination of Indian service programs has served to retard rather than enhance the progress
of Indian people and their communities by depriving Indians of the full opportunity to develop leadership skills crucial
to the realization of self-government, and has denied to the Indian people an effective voice in the planning and
implementation of programs for the benefit of Indians which are responsive to the true needs of Indian communities;
and

(2) the Indian people will never surrender their desire to control their relationships both among themselves and with
non-Indian governments, organizations, and persons.

(b) Further findings

The Congress further finds that--

(1) true self-determination in any society of people is dependent upon an educational process which will insure the
development of qualified people to fulfill meaningful leadership roles;

(2) the Federal responsibility for and assistance to education of Indian children has not effected the desired level
of educational achievement or created the diverse opportunities and personal satisfaction which education can and
should provide; and

(3) parental and community control of the educational process is of crucial importance to the Indian people.

CREDIT(S)
(Pub.L. 93-638, § 2, Jan. 4, 1975, 88 Stat. 2203.)
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§ 5321. Self-determination contracts, 25 USCA § 5321
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United States Code Annotated
Title 25. Indians (Refs & Annos)

Chapter 46. Indian Self-Determination and Education Assistance
Subchapter I. Indian Self-Determination

25 U.S.C.A. § 5321
Formerly cited as 25 USCA § 450f

§ 5321. Self-determination contracts

Currentness

<Text may include reference to one or more sections within former chapters
14 and 19 of this title. See Disposition Table preceding 25 U.S.C.A. § 1.>

 

(a) Request by tribe; authorized programs

(1) The Secretary is directed, upon the request of any Indian tribe by tribal resolution, to enter into a self-determination
contract or contracts with a tribal organization to plan, conduct, and administer programs or portions thereof, including
construction programs--

(A) provided for in the Act of April 16, 1934 (48 Stat. 596), as amended [25 U.S.C.A. § 452 et seq.];

(B) which the Secretary is authorized to administer for the benefit of Indians under the Act of November 2, 1921 (42
Stat. 208) [25 U.S.C.A. § 13], and any Act subsequent thereto;

(C) provided by the Secretary of Health and Human Services under the Act of August 5, 1954 (68 Stat. 674), as
amended [42 U.S.C.A. § 2001 et seq.];

(D) administered by the Secretary for the benefit of Indians for which appropriations are made to agencies other than
the Department of Health and Human Services or the Department of the Interior; and

(E) for the benefit of Indians because of their status as Indians without regard to the agency or office of the Department
of Health and Human Services or the Department of the Interior within which it is performed.

The programs, functions, services, or activities that are contracted under this paragraph shall include administrative
functions of the Department of the Interior and the Department of Health and Human Services (whichever is applicable)
that support the delivery of services to Indians, including those administrative activities supportive of, but not included
as part of, the service delivery programs described in this paragraph that are otherwise contractable. The administrative
functions referred to in the preceding sentence shall be contractable without regard to the organizational level within
the Department that carries out such functions.

Add. 2
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(2) If so authorized by an Indian tribe under paragraph (1) of this subsection, a tribal organization may submit a proposal
for a self-determination contract, or a proposal to amend or renew a self-determination contract, to the Secretary for
review. Subject to the provisions of paragraph (4), the Secretary shall, within ninety days after receipt of the proposal,
approve the proposal and award the contract unless the Secretary provides written notification to the applicant that
contains a specific finding that clearly demonstrates that, or that is supported by a controlling legal authority that--

(A) the service to be rendered to the Indian beneficiaries of the particular program or function to be contracted will
not be satisfactory;

(B) adequate protection of trust resources is not assured;

(C) the proposed project or function to be contracted for cannot be properly completed or maintained by the proposed
contract;

(D) the amount of funds proposed under the contract is in excess of the applicable funding level for the contract, as
determined under section 450j-1(a) of this title; or

(E) the program, function, service, or activity (or portion thereof) that is the subject of the proposal is beyond the scope
of programs, functions, services, or activities covered under paragraph (1) because the proposal includes activities that
cannot lawfully be carried out by the contractor.

Notwithstanding any other provision of law, the Secretary may extend or otherwise alter the 90-day period specified in

the second sentence of this subsection, 1  if before the expiration of such period, the Secretary obtains the voluntary and
express written consent of the tribe or tribal organization to extend or otherwise alter such period. The contractor shall
include in the proposal of the contractor the standards under which the tribal organization will operate the contracted
program, service, function, or activity, including in the area of construction, provisions regarding the use of licensed
and qualified architects, applicable health and safety standards, adherence to applicable Federal, State, local, or tribal
building codes and engineering standards. The standards referred to in the preceding sentence shall ensure structural
integrity, accountability of funds, adequate competition for subcontracting under tribal or other applicable law, the
commencement, performance, and completion of the contract, adherence to project plans and specifications (including
any applicable Federal construction guidelines and manuals), the use of proper materials and workmanship, necessary
inspection and testing, and changes, modifications, stop work, and termination of the work when warranted.

(3) Upon the request of a tribal organization that operates two or more mature self-determination contracts, those
contracts may be consolidated into one single contract.

(4) The Secretary shall approve any severable portion of a contract proposal that does not support a declination finding
described in paragraph (2). If the Secretary determines under such paragraph that a contract proposal--

(A) proposes in part to plan, conduct, or administer a program, function, service, or activity that is beyond the scope
of programs covered under paragraph (1), or
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(B) proposes a level of funding that is in excess of the applicable level determined under section 450j-1(a) of this title,

subject to any alteration in the scope of the proposal that the Secretary and the tribal organization agree to, the Secretary
shall, as appropriate, approve such portion of the program, function, service, or activity as is authorized under paragraph
(1) or approve a level of funding authorized under section 450j-1(a) of this title. If a tribal organization elects to carry
out a severable portion of a contract proposal pursuant to this paragraph, subsection (b) of this section shall only apply
to the portion of the contract that is declined by the Secretary pursuant to this subsection.

(b) Procedure upon refusal of request to contract

Whenever the Secretary declines to enter into a self-determination contract or contracts pursuant to subsection (a) of
this section, the Secretary shall--

(1) state any objections in writing to the tribal organization,

(2) provide assistance to the tribal organization to overcome the stated objections, and

(3) provide the tribal organization with a hearing on the record with the right to engage in full discovery relevant to any
issue raised in the matter and the opportunity for appeal on the objections raised, under such rules and regulations as
the Secretary may promulgate, except that the tribe or tribal organization may, in lieu of filing such appeal, exercise the
option to initiate an action in a Federal district court and proceed directly to such court pursuant to section 450m-1(a)
of this title.

(c) Liability insurance; waiver of defense

(1) Beginning in 1990, the Secretary shall be responsible for obtaining or providing liability insurance or equivalent
coverage, on the most cost-effective basis, for Indian tribes, tribal organizations, and tribal contractors carrying out
contracts, grant agreements and cooperative agreements pursuant to this subchapter. In obtaining or providing such
coverage, the Secretary shall take into consideration the extent to which liability under such contracts or agreements are
covered by the Federal Tort Claims Act.

(2) In obtaining or providing such coverage, the Secretary shall, to the greatest extent practicable, give a preference to
coverage underwritten by Indian-owned economic enterprises as defined in section 1452 of this title, except that, for the
purposes of this subsection, such enterprises may include non-profit corporations.

(3)(A) Any policy of insurance obtained or provided by the Secretary pursuant to this subsection shall contain a provision
that the insurance carrier shall waive any right it may have to raise as a defense the sovereign immunity of an Indian
tribe from suit, but that such waiver shall extend only to claims the amount and nature of which are within the coverage
and limits of the policy and shall not authorize or empower such insurance carrier to waive or otherwise limit the tribe's
sovereign immunity outside or beyond the coverage or limits of the policy of insurance.
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(B) No waiver of the sovereign immunity of an Indian tribe pursuant to this paragraph shall include a waiver to the
extent of any potential liability for interest prior to judgment or for punitive damages or for any other limitation on
liability imposed by the law of the State in which the alleged injury occurs.

(d) Tribal organizations and Indian contractors deemed part of Public Health Service

For purposes of section 233 of Title 42, with respect to claims by any person, initially filed on or after December 22,
1987, whether or not such person is an Indian or Alaska Native or is served on a fee basis or under other circumstances
as permitted by Federal law or regulations for personal injury, including death, resulting from the performance prior to,
including, or after December 22, 1987, of medical, surgical, dental, or related functions, including the conduct of clinical
studies or investigations, or for purposes of section 2679, Title 28, with respect to claims by any such person, on or after
November 29, 1990, for personal injury, including death, resulting from the operation of an emergency motor vehicle,
an Indian tribe, a tribal organization or Indian contractor carrying out a contract, grant agreement, or cooperative

agreement under sections 450f or 450h of this title 2  is deemed to be part of the Public Health Service in the Department
of Health and Human Services while carrying out any such contract or agreement and its employees (including those
acting on behalf of the organization or contractor as provided in section 2671 of Title 28, and including an individual
who provides health care services pursuant to a personal services contract with a tribal organization for the provision of
services in any facility owned, operated, or constructed under the jurisdiction of the Indian Health Service) are deemed
employees of the Service while acting within the scope of their employment in carrying out the contract or agreement:
Provided, That such employees shall be deemed to be acting within the scope of their employment in carrying out such
contract or agreement when they are required, by reason of such employment, to perform medical, surgical, dental or
related functions at a facility other than the facility operated pursuant to such contract or agreement, but only if such
employees are not compensated for the performance of such functions by a person or entity other than such Indian tribe,
tribal organization or Indian contractor.

(e) Burden of proof at hearing or appeal declining contract; final agency action

(1) With respect to any hearing or appeal conducted pursuant to subsection (b)(3) of this section or any civil action
conducted pursuant to section 450m-1(a) of this title, the Secretary shall have the burden of proof to establish by clearly
demonstrating the validity of the grounds for declining the contract proposal (or portion thereof).

(2) Notwithstanding any other provision of law, a decision by an official of the Department of the Interior or the
Department of Health and Human Services, as appropriate (referred to in this paragraph as the “Department”) that
constitutes final agency action and that relates to an appeal within the Department that is conducted under subsection
(b)(3) of this section shall be made either--

(A) by an official of the Department who holds a position at a higher organizational level within the Department than
the level of the departmental agency (such as the Indian Health Service or the Bureau of Indian Affairs) in which the
decision that is the subject of the appeal was made; or

(B) by an administrative judge.

CREDIT(S)
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(Pub.L. 93-638, Title I, § 102, formerly §§ 102 and 103(c), Jan. 4, 1975, 88 Stat. 2206; Pub.L. 100-202. § 101(g) [Title
II], Dec. 22, 1987, 101 Stat. 1329-246; Pub.L. 100-472, Title II, § 201(a), (b)(1), Oct. 5, 1988, 102 Stat. 2288, 2289; Pub.L.
100-581, Title II, § 210, Nov. 1, 1988, 102 Stat. 2941; Pub.L. 101-644, Title II, § 203(b), Nov. 29, 1990, 104 Stat. 4666;
Pub.L. 103-413, Title I, § 102(5) to (9), Oct. 25, 1994, 108 Stat. 4251 to 4253; Pub.L. 106-260, § 6, Aug. 18, 2000, 114
Stat. 732.)

Notes of Decisions (54)

Footnotes
1 So in original. Probably should be “paragraph”.

2 So in original. Probably should be “this section and section 450h of this title”.

25 U.S.C.A. § 5321, 25 USCA § 5321
Current through P.L. 114-219.
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United States Code Annotated
Title 25. Indians (Refs & Annos)

Chapter 46. Indian Self-Determination and Education Assistance
Subchapter I. Indian Self-Determination

25 U.S.C.A. § 5325
Formerly cited as 25 USCA § 450j-1

§ 5325. Contract funding and indirect costs

Currentness

(a) Amount of funds provided

(1) The amount of funds provided under the terms of self-determination contracts entered into pursuant to this chapter
shall not be less than the appropriate Secretary would have otherwise provided for the operation of the programs or
portions thereof for the period covered by the contract, without regard to any organizational level within the Department
of the Interior or the Department of Health and Human Services, as appropriate, at which the program, function, service,
or activity or portion thereof, including supportive administrative functions that are otherwise contractable, is operated.

(2) There shall be added to the amount required by paragraph (1) contract support costs which shall consist of an
amount for the reasonable costs for activities which must be carried on by a tribal organization as a contractor to ensure
compliance with the terms of the contract and prudent management, but which--

(A) normally are not carried on by the respective Secretary in his direct operation of the program; or

(B) are provided by the Secretary in support of the contracted program from resources other than those under contract.

(3)(A) The contract support costs that are eligible costs for the purposes of receiving funding under this chapter shall
include the costs of reimbursing each tribal contractor for reasonable and allowable costs of--

(i) direct program expenses for the operation of the Federal program that is the subject of the contract, and

(ii) any additional administrative or other expense related to the overhead incurred by the tribal contractor in
connection with the operation of the Federal program, function, service, or activity pursuant to the contract,

except that such funding shall not duplicate any funding provided under subsection (a)(1) of this section.

(B) On an annual basis, during such period as a tribe or tribal organization operates a Federal program, function, service,
or activity pursuant to a contract entered into under this chapter, the tribe or tribal organization shall have the option
to negotiate with the Secretary the amount of funds that the tribe or tribal organization is entitled to receive under such
contract pursuant to this paragraph.
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(4) For each fiscal year during which a self-determination contract is in effect, any savings attributable to the operation
of a Federal program, function, service, or activity under a self-determination contract by a tribe or tribal organization
(including a cost reimbursement construction contract) shall--

(A) be used to provide additional services or benefits under the contract; or

(B) be expended by the tribe or tribal organization in the succeeding fiscal year, as provided in section 13a of this title.

(5) Subject to paragraph (6), during the initial year that a self-determination contract is in effect, the amount required
to be paid under paragraph (2) shall include startup costs consisting of the reasonable costs that have been incurred or
will be incurred on a one-time basis pursuant to the contract necessary--

(A) to plan, prepare for, and assume operation of the program, function, service, or activity that is the subject of the
contract; and

(B) to ensure compliance with the terms of the contract and prudent management.

(6) Costs incurred before the initial year that a self-determination contract is in effect may not be included in the amount
required to be paid under paragraph (2) if the Secretary does not receive a written notification of the nature and extent
of the costs prior to the date on which such costs are incurred.

(b) Reductions and increases in amount of funds provided

The amount of funds required by subsection (a) of this section--

(1) shall not be reduced to make funding available for contract monitoring or administration by the Secretary;

(2) shall not be reduced by the Secretary in subsequent years except pursuant to--

(A) a reduction in appropriations from the previous fiscal year for the program or function to be contracted;

(B) a directive in the statement of the managers accompanying a conference report on an appropriation bill or
continuing resolution;

(C) a tribal authorization;

(D) a change in the amount of pass-through funds needed under a contract; or
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(E) completion of a contracted project, activity, or program;

(3) shall not be reduced by the Secretary to pay for Federal functions, including, but not limited to, Federal pay
costs, Federal employee retirement benefits, automated data processing, contract technical assistance or contract
monitoring;

(4) shall not be reduced by the Secretary to pay for the costs of Federal personnel displaced by a self-determination
contract; and

(5) may, at the request of the tribal organization, be increased by the Secretary if necessary to carry out this chapter
or as provided in section 5324(c) of this title.

Notwithstanding any other provision in this chapter, the provision of funds under this chapter is subject to the availability
of appropriations and the Secretary is not required to reduce funding for programs, projects, or activities serving a tribe
to make funds available to another tribe or tribal organization under this chapter.

(c) Annual reports

Not later than May 15 of each year, the Secretary shall prepare and submit to Congress an annual report on the
implementation of this chapter. Such report shall include--

(1) an accounting of the total amounts of funds provided for each program and the budget activity for direct program
costs and contract support costs of tribal organizations under self-determination;

(2) an accounting of any deficiency in funds needed to provide required contract support costs to all contractors for
the fiscal year for which the report is being submitted;

(3) the indirect cost rate and type of rate for each tribal organization that has been negotiated with the appropriate
Secretary;

(4) the direct cost base and type of base from which the indirect cost rate is determined for each tribal organization;

(5) the indirect cost pool amounts and the types of costs included in the indirect cost pool; and

(6) an accounting of any deficiency in funds needed to maintain the preexisting level of services to any Indian tribes
affected by contracting activities under this chapter, and a statement of the amount of funds needed for transitional
purposes to enable contractors to convert from a Federal fiscal year accounting cycle, as authorized by section 5324(d)
of this title.

(d) Treatment of shortfalls in indirect cost recoveries
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(1) Where a tribal organization's allowable indirect cost recoveries are below the level of indirect costs that the tribal
organizations should have received for any given year pursuant to its approved indirect cost rate, and such shortfall is
the result of lack of full indirect cost funding by any Federal, State, or other agency, such shortfall in recoveries shall
not form the basis for any theoretical over-recovery or other adverse adjustment to any future years' indirect cost rate
or amount for such tribal organization, nor shall any agency seek to collect such shortfall from the tribal organization.

(2) Nothing in this subsection shall be construed to authorize the Secretary to fund less than the full amount of need for
indirect costs associated with a self-determination contract.

(e) Liability for indebtedness incurred before fiscal year 1992

Indian tribes and tribal organizations shall not be held liable for amounts of indebtedness attributable to theoretical or
actual under-recoveries or theoretical over-recoveries of indirect costs, as defined in Office of Management and Budget
Circular A-87, incurred for fiscal years prior to fiscal year 1992.

(f) Limitation on remedies relating to cost disallowances

Any right of action or other remedy (other than those relating to a criminal offense) relating to any disallowance of
costs shall be barred unless the Secretary has given notice of any such disallowance within three hundred and sixty-
five days of receiving any required annual single agency audit report or, for any period covered by law or regulation
in force prior to October 19, 1984, any other required final audit report. Such notice shall set forth the right of appeal
and hearing to the board of contract appeals pursuant to section 5331 of this title. For the purpose of determining the
365-day period specified in this paragraph, an audit report shall be deemed to have been received on the date of actual
receipt by the Secretary, if, within 60 days after receiving the report, the Secretary does not give notice of a determination
by the Secretary to reject the single-agency report as insufficient due to noncompliance with chapter 75 of Title 31 or
noncompliance with any other applicable law. Nothing in this subsection shall be deemed to enlarge the rights of the
Secretary with respect to section 5123 of this title.

(g) Addition to contract of full amount contractor entitled; adjustment

Upon the approval of a self-determination contract, the Secretary shall add to the contract the full amount of funds to
which the contractor is entitled under subsection (a) of this section, subject to adjustments for each subsequent year that
such tribe or tribal organization administers a Federal program, function, service, or activity under such contract.

(h) Indirect costs for contracts for construction programs

In calculating the indirect costs associated with a self-determination contract for a construction program, the Secretary
shall take into consideration only those costs associated with the administration of the contract and shall not take into
consideration those moneys actually passed on by the tribal organization to construction contractors and subcontractors.

(i) Indian Health Service and Bureau of Indian Affairs budget consultations

On an annual basis, the Secretary shall consult with, and solicit the participation of, Indian tribes and tribal organizations
in the development of the budget for the Indian Health Service and the Bureau of Indian Affairs (including participation
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of Indian tribes and tribal organizations in formulating annual budget requests that the Secretary submits to the President
for submission to Congress pursuant to section 1105 of Title 31).

(j) Use of funds for matching or cost participation requirements

Notwithstanding any other provision of law, a tribal organization may use funds provided under a self-determination
contract to meet matching or cost participation requirements under other Federal and non-Federal programs.

(k) Allowable uses of funds without approval of Secretary

Without intending any limitation, a tribal organization may, without the approval of the Secretary, expend funds
provided under a self-determination contract for the following purposes, to the extent that the expenditure of the funds
is supportive of a contracted program:

(1) Depreciation and use allowances not otherwise specifically prohibited by law, including the depreciation of facilities
owned by the tribe or tribal organization.

(2) Publication and printing costs.

(3) Building, realty, and facilities costs, including rental costs or mortgage expenses.

(4) Automated data processing and similar equipment or services.

(5) Costs for capital assets and repairs.

(6) Management studies.

(7) Professional services, other than services provided in connection with judicial proceedings by or against the United
States.

(8) Insurance and indemnification, including insurance covering the risk of loss of or damage to property used in
connection with the contract without regard to the ownership of such property.

(9) Costs incurred to raise funds or contributions from non-Federal sources for the purpose of furthering the goals
and objectives of the self-determination contract.

(10) Interest expenses paid on capital expenditures such as buildings, building renovation, or acquisition or fabrication
of capital equipment, and interest expenses on loans necessitated due to delays by the Secretary in providing funds
under a contract.
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(11) Expenses of a governing body of a tribal organization that are attributable to the management or operation of
programs under this chapter.

(12) Costs associated with the management of pension funds, self-insurance funds, and other funds of the tribal
organization that provide for participation by the Federal Government.

(l) Suspension, withholding, or delay in payment of funds

(1) The Secretary may only suspend, withhold, or delay the payment of funds for a period of 30 days beginning on
the date the Secretary makes a determination under this paragraph to a tribal organization under a self-determination
contract, if the Secretary determines that the tribal organization has failed to substantially carry out the contract without
good cause. In any such case, the Secretary shall provide the tribal organization with reasonable advance written notice,
technical assistance (subject to available resources) to assist the tribal organization, a hearing on the record not later than
10 days after the date of such determination or such later date as the tribal organization shall approve, and promptly
release any funds withheld upon subsequent compliance.

(2) With respect to any hearing or appeal conducted pursuant to this subsection, the Secretary shall have the burden of
proof to establish by clearly demonstrating the validity of the grounds for suspending, withholding, or delaying payment
of funds.

(m) Use of program income earned

The program income earned by a tribal organization in the course of carrying out a self-determination contract--

(1) shall be used by the tribal organization to further the general purposes of the contract; and

(2) shall not be a basis for reducing the amount of funds otherwise obligated to the contract.

(n) Reduction of administrative or other responsibilities of Secretary; use of savings

To the extent that programs, functions, services, or activities carried out by tribal organizations pursuant to contracts
entered into under this chapter reduce the administrative or other responsibilities of the Secretary with respect to the
operation of Indian programs and result in savings that have not otherwise been included in the amount of contract
funds determined under subsection (a) of this section, the Secretary shall make such savings available for the provision
of additional services to program beneficiaries, either directly or through contractors, in a manner equitable to both
direct and contracted programs.

(o) Rebudgeting by tribal organization

Notwithstanding any other provision of law (including any regulation), a tribal organization that carries out a self-
determination contract may, with respect to allocations within the approved budget of the contract, rebudget to meet
contract requirements, if such rebudgeting would not have an adverse effect on the performance of the contract.
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Current through P.L. 114-244.
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KeyCite Yellow Flag - Negative Treatment

 Proposed Legislation

United States Code Annotated
Title 31. Money and Finance (Refs & Annos)

Subtitle II. The Budget Process
Chapter 13. Appropriations

Subchapter III. Limitations, Exceptions, and Penalties (Refs & Annos)

31 U.S.C.A. § 1341

§ 1341. Limitations on expending and obligating amounts

Currentness

(a)(1) An officer or employee of the United States Government or of the District of Columbia government may not--

(A) make or authorize an expenditure or obligation exceeding an amount available in an appropriation or fund for
the expenditure or obligation;

(B) involve either government in a contract or obligation for the payment of money before an appropriation is made
unless authorized by law;

(C) make or authorize an expenditure or obligation of funds required to be sequestered under section 252 of the
Balanced Budget and Emergency Deficit Control Act of 1985; or

(D) involve either government in a contract or obligation for the payment of money required to be sequestered under
section 252 of the Balanced Budget and Emergency Deficit Control Act of 1985.

(2) This subsection does not apply to a corporation getting amounts to make loans (except paid in capital amounts)
without legal liability of the United States Government.

(b) An article to be used by an executive department in the District of Columbia that could be bought out of an
appropriation made to a regular contingent fund of the department may not be bought out of another amount available
for obligation.

CREDIT(S)
(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 923; Pub.L. 101-508, Title XIII, § 13213(a), Nov. 5, 1990, 104 Stat. 1388-621.)

Notes of Decisions (119)

31 U.S.C.A. § 1341, 31 USCA § 1341
Current through P.L. 114-244.
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United States Code Annotated
Title 31. Money and Finance (Refs & Annos)

Subtitle II. The Budget Process
Chapter 13. Appropriations

Subchapter III. Limitations, Exceptions, and Penalties (Refs & Annos)

31 U.S.C.A. § 1342

§ 1342. Limitation on voluntary services

Effective: January 6, 1996
Currentness

An officer or employee of the United States Government or of the District of Columbia government may not accept
voluntary services for either government or employ personal services exceeding that authorized by law except for
emergencies involving the safety of human life or the protection of property. This section does not apply to a corporation
getting amounts to make loans (except paid in capital amounts) without legal liability of the United States Government.
As used in this section, the term “emergencies involving the safety of human life or the protection of property” does not
include ongoing, regular functions of government the suspension of which would not imminently threaten the safety of
human life or the protection of property.

CREDIT(S)
(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 923; Pub.L. 101-508, Title XIII, § 13213(b), Nov. 5, 1990, 104 Stat. 1388-621;

Pub.L. 104-92, Title III, § 310, Jan. 6, 1996, 110 Stat. 20.)

Notes of Decisions (18)

31 U.S.C.A. § 1342, 31 USCA § 1342
Current through P.L. 114-244.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 25. Indians

Chapter V. Bureau of Indian Affairs, Department of the Interior, and Indian Health Service, Department
of Health and Human Services (Refs & Annos)

Part 900. Contracts Under the Indian Self–Determination and Education Assistance Act (Refs & Annos)
Subpart D. Review and Approval of Contract Proposals

25 C.F.R. § 900.17

§ 900.17 Can the statutory 90–day period be extended?

Currentness

Yes, with written consent of the Indian tribe or tribal organization. If consent is not given, the 90–day deadline applies.

SOURCE: 61 FR 32501, June 24, 1996, unless otherwise noted.

AUTHORITY: 25 U.S.C. 450f et seq.

Current through September 1, 2016; 81 FR 60458.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 25. Indians

Chapter V. Bureau of Indian Affairs, Department of the Interior, and Indian Health Service, Department
of Health and Human Services (Refs & Annos)

Part 900. Contracts Under the Indian Self–Determination and Education Assistance Act (Refs & Annos)
Subpart D. Review and Approval of Contract Proposals

25 C.F.R. § 900.18

§ 900.18 What happens if a proposal is not declined within 90 days after it is received by the Secretary?

Currentness

A proposal that is not declined within 90 days (or within any agreed extension under § 900.17) is deemed approved and
the Secretary shall award the contract or any amendment or renewal within that 90–day period and add to the contract
the full amount of funds pursuant to section 106(a) of the Act.

SOURCE: 61 FR 32501, June 24, 1996, unless otherwise noted.

AUTHORITY: 25 U.S.C. 450f et seq.

Notes of Decisions (2)

Current through September 1, 2016; 81 FR 60458.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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