
DOCKET NO.: HHB-CV-15-6028096-S

GREAT PLAINS LENDING LLC, ET AL., : SUPERIOR COURT
Plaintiffs

: JUDICIAL DISTRICT OF NEW BRITAIN
: AT NEW BRITAIN

v.

STATE OF CONNECTICUT, DEPARTMENT :
OF BANKING, ET AL.,

Defendants. : MAY 23, 2016

MOTION FOR IMMEDIATE ORDER

Plaintiffs Great Plains Lending, LLC ("Great Plains"), Clear Creek Lending ("Clear

Creek") and John R. Shotton (collectively, "Plaintiffs") submit this motion seeking an order

concerning the Proposed Findings of Fact, Proposed Conclusions of Law and Notice of Hearing

("Proposed Findings") recently issued by the Commissioner of the Department of Banking

("Commissioner").

From the beginning of this dispute, the Commissioner has attempted to regulate the Otoe

-Missouria Tribe of Indians, a federally-recognized Indian tribe, its wholly-owned and chartered

tribal businesses, and its elected Chairman in contravention of the law. The Commissioner's

legal reasoning was soundly rejected by this Court in its November 2015 Memorandum of

Decision ("the Decision"), which remanded the matter to the Commissioner in part for an

articulation on an issue not decided the first time around (whether Great Plains and Clear Creek

were "arms of the tribe" and therefore immune from the Commissioner's orders). Rather than

articulate, the Commissioner has unilaterally opened the administrative record, and attempts to

justify its 2015 orders with new evidence. This leaves the Plaintiffs in an untenable position:

they do not believe new evidence should be considered by the Commissioner as a part of his



articulation but, if this Court disagrees, the Plaintiffs wish to preserve their right to introduce

evidence of their own. The immediate intervention by this Court is necessary to resolve whether

submission of new evidence is appropriate here.

I. ARGUMENT

A. The Commissioner's Proposed Findings Do Not Comply With This Court's Remand
Order That Called For An Articulation 

In the Decision (p. 16 n.12), this Court expressly stated that its remand was not pursuant

to either General Statutes § 4-183(h) or § 4-183(j), which both contemplate the presentation of

new evidence or further proceedings.'

Instead, this Court cited to Commission on Human Rights and Opportunities v. City of

Hartford, 138 Conn. App. 141, 153-54 (2012), cert. denied, 307 Conn. 929 (2012). In City of

Hartford, the Appellate Court held that the authority of the Superior Court to order a remand in

an administrative appeal was not limited to § 4-183(h) or (j). Rather, the matter could be

remanded "for an articulation." 138 Conn. App. at 154 (emphasis added). As the Appellate

Court explained, "[r]eviewing courts typically have the ability to obtain articulations from the

tribunals whose decisions they review. . . . By analogy a trial court hearing administrative

appeals has the same power. . . ." Id. n.9 (emphasis added). Indeed, in recent years Judge Cohn

of this Court has issued several such remand orders asking for an articulation from agencies. See

e.g., Micari v. State Employees Retirement Comm'n, No. HHB-CV-11-6012236-S, 2013 Conn.

Super. LEXIS 964, at *19-.20 (New Britain Sup. Ct. Apr. 24, 2013); Planning & Zoning Comm'n

v. F.O.IC., 2012 Conn. Super. LEXIS 3167, at *10-12 (New Britain Super. Ct. Dec. 28, 2012),

rev'd on other grounds, 316 Conn 1, 20 (2015).

Section 4-183(h) permits the court to send an administrative appeal back to the agency
"before the date set for hearing" on the request of either side "to present additional evidence."
Section 4-183(j) authorizes the court, after it has sustained an administrative appeal, "to remand
the case for further proceedings."
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Under Connecticut law, an articulation has a settled purpose and procedure. A request

for articulation provides a mechanism for the lower tribunal to clarify some ambiguity or

deficiency in its ruling. Walshon v. Walshon, 42 Conn. App. 651, 655 (1996) (citing State v.

Wilson, 199 Conn. 417, 435 (1986)); see also P.B. § 66-5. "An articulation is not an opportunity

for a trial court to substitute a new decision nor to change the reasoning or basis of a prior

decision." Koper v. Koper, 17 Conn. App. 480, 484 (1989). It is a means by which a reviewing

court can "determine the basis for the [lower tribunal's] decision." Stone-Krete Constr. Inc. v.

Eder, 280 Conn. 672, 686 (2006). A proceeding on remand for articulation thus has a limited

scope; it is not a proper basis for the lower tribunal to "alter its initial findings." Sosin v. Sosin,

300 Corm. 205, 240 (2011). Rather, an articulation is intended to permit the lower tribunal to

review the record and clarify the items on which the reviewing court has questions. The remand

does not provide a basis or opportunity for taking new evidence. Indeed, when a lower tribunal

makes new factual findings, it is deemed to have gone "beyond the permissible scope" of the

remand. Id. at 240 (citing and summarizing In re Christian P., 98 Conn. App. 264, 266 n.4

(2006)).

Here, rather than simply reviewing the existing Administrative Record and formulating a

response to this Court's questions, the Commissioner unilaterally sought out, and then

incorporated into his Proposed Findings, new evidence. The Proposed Findings rely upon a

movie that was not even released until June 2015, six months after the January 6, 2015 Cease

and Desist Order now on appeal. See Proposed Finding No. 19 (pp. 7-8). Plainly, the

Commissioner could not have relied on this movie as the basis for his decision when the movie

had not even been released yet. Similarly, the Commissioner based other findings on an on-line

news article from Bloomberg.com. See Proposed Finding No. 20 (pp. 8-10). Although the
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article was posted in November 2014, it was never referenced at any point previously in these

proceedings and is not part of the Administrative Record in this case. See Doc. #127.2 In short,

this is yet another example of the Commissioner's inclination to make post hoc rationalizations

for his decision.

The Commissioner intends to go further. His Proposed Findings (p. 23) foresee an

additional hearing at which the Plaintiffs "will have the right to appear and present evidence,

[and] rebuttal evidence." It is unclear from the Proposed Findings whether the hearing officer

will also accept additional evidence and rebuttal evidence from the Department of Banking.

When this Court remanded the matter to the Commissioner, it was not with an order to

conduct a new hearing; the order asked the Commissioner to answer three discrete questions.

The Commissioner has acted unlawfully in unilaterally opening the record, considering new

evidence and proposing an additional hearing. This is not the procedure this Court set forth

when it ordered the remand.3

B. There Is No Other Valid Basis For The Commissioner's Course Of Action 

In discussing a possible hearing, the Proposed Findings, Section VII (p. 23), cite to

General Statutes § 4-177 and Regulation of Connecticut State Agencies § 36a-1-21. Both of

these deal with the procedures for a "contested case." However, the Court's remand did not

create a new contested case. This Court specifically stated its remand order was not under

2 Moreover, both the movie (which is unauthenticated) and the on-line posting would be
otherwise inadmissible as hearsay in an administrative proceeding. See Town of Windsor v.
Loureiro Eng'g Assocs., No. HHD-CV-11-6023672-S, 2015 Conn. Super. LEXIS 2545, at *7
(Hartford Super. Ct. Oct. 7, 2015) ("As a general rule, newspaper articles are textbook examples
of inadmissible hearsay.") Nevertheless, on a remand for articulation, they could not be
considered regardless of their admissibility or reliability.
3 There are other substantive errors in the Commissioner's Proposed Findings, (for
example his chosen standard for determining whether an entity is an arm of a tribe) but those
need not be addressed until the matter is before this Court after the articulation.
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§ 4-183(j), which would have permitted a new hearing and new contested case. See e.g., Hogan

v. Dep 't of Children & Families, 290 Conn. 545, 557-59 (2009).

Moreover, even the procedures under § 4-177 and § 36a-1-21 do not provide for

proposed findings and a subsequent hearing. That process appears only in General Statutes

§ 4-179. Based on the procedure selected by the Commissioner, and indications during the

intervening months, it appears the Commissioner has adopted the procedure described in the

Halpern line of cases. See Halpern v. Bd. of Educ. of Bristol, 45 Conn. Supp. 171 (New Britain

Super. Ct. 1996), aff'd, 243 Conn. 435 (1997). The Halpern cases, however, arose out of a very

particular, and peculiar, set of facts. The case began with a teacher termination proceeding in

1974. The teacher's administrative appeal of that termination went up to the Supreme Court

twice in 1980 and again, after the Supreme Court's first remand, in 1994. See Halpern v.

Board of Ed., 231 Conn. 308 (1994). In the 1994 decision, the Supreme Court, "[t]o eliminate

any ambiguity" on its second remand, set forth specific procedures for the agency to follow. Id.

at 314. The Court expressly based these procedures on General Statutes § 4-179 by analogy. Id.

Section 4-179 of the Connecticut APA deals with proceedings where the members of the agency

have not heard the matter nor read the record. The procedure in Halpern of preparing proposed

findings and providing an opportunity to respond was a particularly apt analogy for a Board of

Education, whose members had all changed in the intervening twenty years. The subsequent

1996 Superior Court and 1997 Supreme Court Halpern decisions approved of the procedure in

that context only. They did not create a new procedure to be followed in all cases where a court

remands a final judgment and have no relevance to orders seeking articulation.

Moreover, even the Halpern line of cases does not justify the Commissioner's

consideration of new evidence in his Proposed Findings. To the contrary, on remand, the Board

5



of Education in Halpern was prohibited from considering any evidence outside the original

administrative record even when the new members expressed dissatisfaction with the

infoi iation in that record. See Halpern, 45 Conn. Super. at 174. See also id. at 176 (the

plaintiff teacher was told during the hearing, after the second remand, that the "board would not

consider additional evidence."). As the trial court stated in a decision (adopted as a proper

statement of the law by the Supreme Court, see Halpern, 243 Conn. at 438), the "remands in

both the Lee and Halpern decisions clearly did not contemplate further evidentiary proceedings"

Id. at 186 (emphasis added). Thus, even if the Halpern process of proposed findings and an

opportunity to comment on them was to be followed, the Commissioner still should not have

considered any evidence not in the Administrative Record prior to his January 6, 2015 Ruling.

C. The Commissioner's Course Of Action Prejudices Plaintiffs

Having failed to follow this Court's direction to simply prepare an articulation, the

Commissioner's chosen procedure creates additional new risks for the Plaintiffs. The purported

Notice of Hearing states that Plaintiffs have 14 days from actual receipt to request a hearing.

The 14 day period comes from Conn. Gen. Stat. § 36a-50(a)(1)(F). Of course, the applicability

of this statute is open to question, since it deals with cases where "the commissioner finds as the

result of an investigation that any person has violated any provision of the general statutes within

the jurisdiction of the commissioner." Id. Here the Commissioner is responding to this Court's

order not an internal investigation. Nonetheless, without this Court's guidance, Plaintiffs cannot

be sure the statute is inapplicable. Further, if the contested case regulations apply, and Plaintiffs

fail to request a hearing, the Commissioner would no doubt argue that the allegations against

them should "be deemed admitted." Reg. § 36a-1-31. Without waiving any rights, Plaintiffs are

filing a Conditional Request for Hearing with the Commissioner pending the outcome of this

Court's resolution of this Motion. Conditional Request attached hereto as Exhibit A.
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Plaintiffs seek an immediate ruling from this Court so that the Court's wishes can be

heard before any hearing is scheduled by the Commissioner. If the Department hearing were

held first, Plaintiffs must either offer evidence (and perhaps concede that new evidence is

appropriate) or refuse to offer evidence (and perhaps forfeit their rights to fill in gaps in the

record). In short, the Commissioner's choices are fraught with danger to Plaintiffs a danger

that can be easily and speedily resolved by this Court's immediate intercession.

II. CONCLUSION 

This Court's Decision remanding the matter to the Commissioner is the impetus for his

Proposed Findings. It is appropriate, therefore, for this Court to decide if the Commissioner's

actions—both those taken to date and those proposed in the future actually comply with this

Court's direction. Delay until a future review will only risk wasting additional time and money

for all concerned, and needlessly further complicate this case.

Rather than send this matter back to the Commissioner for a third time, Plaintiffs request

that the Court order that it will disregard any findings based upon new evidence that is outside

the administrative record. Alternatively, if the Court decides to hold its decision on this new

evidence in abeyance, the Court should order that Plaintiffs are permitted, if they so choose, to

present evidence outside the administrative record without fear that they are waiving the

arguments set forth herein. In either instance, the future proceedings of this case will be

simplified for all concerned.
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By

PLAINTIFFS

f re J. White
Ind L. Morkan
Thomas J. Donlon
Kathleen E. Dion
Robinson & Cole LLP
280 Trumbull Street
Hartford, CT 06103-3597
Tel. No.: (860) 275-8200
Fax No.: (860) 275-8299
E-mail: jwhite@rc.com; lmorkan@rc.com;
tdonlon@rc.com; kdion@rc.com
Juris No.: 050604
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CERTIFICATION 

This is to certify that a copy of the foregoing was mailed and e-mailed, postage prepaid,

to the following counsel of record this 23rd day of May, 2016.

Robert J. Deichert
John Langmaid
Attorney General's Office
55 Elm Street
P.O. Box 120
Hartford, CT 06141
Robert.Deichert@ct.gov
John.Langmaid@ct.gov

Anthony Jannotta
Dentons US LLP
1301 K Street, NW
Suite 600, East Tower
Washington DC 20005-3364
anthony j annotta@dentons.com

Robert Rosette
Saba Bazzazieh
ROSETTE, LLP
1100 H. St. N.W., Ste. 400
Washington DC 20005
rosette@rosettelaw.com
sbazzazieh@rosettelaw.com
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EXHIBIT A



IN THE MATTER OF: : STATE OF CONNECTICUT
: DEPARTMENT OF BANKING

GREAT PLAINS LENDING LLC
("Great Plains")

JOHN R. SHOTTON
("Shotton")

CLEAR CREEK LENDING
("Clear Creek")

(collectively "Respondents") : MAY 23, 2016

CONDITIONAL REQUEST FOR HEARING 

The Respondents, Great Plains Lending LLC ("Great Plains"), John R. Shotton, and Clear

Creek Lending ("Clear Creek"), hereby conditionally request a hearing before the Commissioner of

the Department of Banking ("Commissioner") regarding the Proposed Findings of Fact, Proposed

Conclusions of Law, and Notice of Right to Hearing ("Proposed Order") issued by the

Commissioner to the Respondents in the above-captioned proceeding. Contemporaneously with this

filing, the Respondents have filed a Motion for Immediate Order with the Superior Court objecting

to the procedure followed by the Commissioner of holding a new hearing and using new evidence

outside of the administrative record to respond to the Superior Court's remand. Without waiving

any rights to object to the Commissioner's decision to hold a new hearing, the Respondents request a



hearing to preserve their rights to seek a hearing if the Superior Court holds that the Commissioner is

permitted to reopen the administrative record for new evidence.

I. FACTS 

On October 24, 2014, the Commissioner issued a Temporary Order to Cease and Desist,

Order to Make Restitution, Notice of Intent to Issue Order to Cease and Desist, Notice of Intent to

Impose Civil Penalty and Notice of Right to Hearing ("First Order") against the Respondents. The

Respondents filed a Motion to Dismiss the First Order asserting tribal sovereign immunity from the

Commissioner's actions. The Commissioner denied the Motion to Dismiss, and issued the Final

Order to Cease and Desist and Order Imposing Civil Penalty on January 6, 2015 ("Final Order").

The Respondents subsequently appealed the Final Order to the Superior Court.

The Superior Court issued its Ruling on November 23, 2015 reversing portions of the

Commissioner's Final Order and remanding the "arm of the tribe" analysis to the Commissioner to

make "complete factual findings." Memorandum of Decision at 16-17. Specifically, the

Commissioner was asked to determine:

1. whether Great Plains and Clear Creek are arms of the Tribe;

2. whether Chairman Shotton has tribal sovereign immunity from financial penalties that

the Commissioner seeks to impose; and

3. whether Chairman Shotton has tribal immunity from the Commissioner's request for

prospective injunctive relief against future violations of the state's usury and banking

laws.

Id. at 17. The Superior Court retained jurisdiction over the appeal. Id.
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The Commissioner issued its Proposed Order in response to the Superior Court's remand

order on May 9, 2016. Rather than directly respond to the Superior Court's questions based on the

administrative record as of the date of the appeal, the Commissioner unilaterally considered new

evidence from outside the administrative record. The Respondents have objected to this process, and

have requested that the Superior Court decide whether the Commissioner's response to its request

for an articulation complies with the Court's direction.

IL ANALYSIS 

General Statutes § 36a-50(a)(1)(F) requires a respondent to file a request for a hearing within

14 days of actual receipt of a decision by the Commissioner that the respondent has violated a

provision of the general statutes. Without the Superior Court's guidance, the Respondents are

unable to determine whether this statutory requirement applies to this stage of this case. Thus, to

avoid waiving any rights to seek a hearing, the Respondents submit this Conditional Request for

Hearing.

Any hearing, however, should be stayed until after the Superior Court issues its decision.

Sections 36a-1-30 and 36a-1-11 of the Regulations of Connecticut State Agencies peimit the

continuance of an administrative hearing. There is also support in case law for staying an

administrative hearing while other proceedings are being heard by an appellate court. See Burke v.

Fleet Nat'l Bank, 252 Conn. 1, 7 (1999) (postponing a hearing before the Department of Banking

pending a District Court decision on a preliminary injunction filed by a respondent). Staying the

hearing would prevent both the Commissioner and the Respondents from wasting time and resources
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if the Superior Court rejects the Commissioner's articulation procedure. Moreover, the stay would

not prejudice the Commissioner.

WHEREFORE, for all of the foregoing reasons, the Respondents hereby conditionally

request a hearing after the Superior Court's issuance of an order on the proper hearing procedure.

RESPONDENTS

J rey WYiite
L nda L. Morkan
Thomas J. Donlon
Kathleen E. Dion
Robinson & Cole LLP
280 Trumbull Street
Hartford, CT 06103-3597
Tel. No.: (860) 275-8200
Fax No.: (860) 275-8299
E-mail: jwhite@rc.com; lmorkan@rc.com;
tdonlon@rc.com; kdion@rc.com
Juris No.: 050604
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CERTIFICATION 

This is to certify that a copy of the foregoing was mailed and e-mailed, postage prepaid, to

the following counsel of record this 23rd day of May, 2016.

Robert J. Deichert
John Langmaid
Attorney General's Office
55 Elm Street
P.O. Box 120
Hartford, CT 06141
Robert.Deichert@ct.gov
John.Langmaid@ct.gov

Anthony Jannotta
Dentons US LLP
1301 K Street, NW
Suite 600, East Tower
Washington DC 20005-3364
anthony.j annotta@dentons.com

Robert Rosette
Saba Bazzazieh
ROSETTE, LLP
1100 H. St. N.W., Ste. 400
Washington DC 20005
rosette@rosettelaw.com
sbazzazieh@rosettelaw.com
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