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FED. R. APP. P. 35(B)(1) STATEMENT 

 This proceeding involves questions of exceptional importance: What is the 

proper standard for informing a defendant of their rights under the Indian Civil 

Rights Act (“ICRA”), 25 U.S.C. § 1302? And how should a federal court evaluate 

alleged violations of those rights in a habeas proceeding brought under § 1303? 

That the same panel issued two opinions with different results demonstrates the 

uniqueness and complexity of the issues involved. Alvarez v. Tracy, 773 F.3d 1011 

(9th Cir. 2014); Alvarez v. Lopez, No. 12-15788 (9th Cir. Aug. 30, 2016) 

(attached). 

INTRODUCTION 

“Upon request.” According to the panel majority, the Gila River Indian 

Community’s failure to include these two words when advising Petitioner Fortino 

Alvarez (“Alvarez”) of his rights under the ICRA warrants reversal of the district 

court, grant of habeas relief from a tribal court conviction, and a concurring 

opinion (built on a dissenting opinion in Tracy) directing offensive and outdated 

criticism toward the Community’s criminal justice system. Following his arrest on 

assault charges, Alvarez, a member of the Gila River Indian Community (the 

“Community”), appeared for a group arraignment in the Community Court. In the 

group arraignment, his rights were explained by the Community Court judge. 
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When his two cases (Nos. 0542 and 0543) were called for individual 

arraignment, the judge spent almost 20 minutes explaining court procedures and 

taking pleas from Alvarez. During this hearing, Alvarez appeared to clearly 

understand his rights and what was happening. When the Community Court judge 

asked “Do you have any questions about your legal rights, sir?” Alvarez 

responded, “No, no questions.” ER at 110. The Community Court judge informed 

Alvarez that he may be eligible for legal counsel through Four Rivers Indian 

Legal Services. ER at 111. After initially attempting to plead guilty in No. 0542, 

the judge explained that, if he was not sure, Alvarez should enter a plea of “not 

guilty” and that it was important for him to have additional information before 

entering a plea. ER at 112. During this nearly 20-minute exchange, the judge 

repeatedly asked Alvarez if he understood what was happening or had any 

questions, and Alvarez indicated that he did understand and he asked questions 

where appropriate.  

 In addition to the hearings, when Alvarez received copies of the complaints 

in his cases, he also received a written notice of his rights as a defendant, 

including: 

1. You have the right to a speedy trial and public trial. 
2. You have the right to a jury trial. 
3. You have the right to be informed of the charges filed against you. 
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4. You have the right to cross-examine and question the witness(s) 
testifying against you. 

5. You have the right to call witnesses in your behalf and they will be 
served with a subpoena notifying the time to appear. 

6. You have the right to appeal, if you are found “Guilty”, within a period 
of five (5) business days after sentencing. 

7. You have the right to file a Writ of Habeas corpus in the United States 
District if you feel you are being held illegally. 

8. You have the right to be released on bond or on your own recognizance 
[sic] pending your trial if you are still in custody. 

9. You have the right to counsel, at you [sic] own expense. 
 
ER at 64. In bold letters, the notice states, “IF YOU DO NOT UNDERSTAND 

ANY OF THESE RIGHTS OR ANY OF THE PROCEDURES OF YOUR 

ARRAIGNMENT, PLEASE ASK.” Id. In addition, Respondent also proffered an 

affidavit from the non-attorney prosecutor, Carleton Giff, in which he indicated 

that (1) if Alvarez had wanted any witnesses to testify, they would have been 

subpoenaed; (2) that he provided Alvarez with the Community’s discovery; and 

(3) at all times during the proceedings, Alvarez appeared to understand his rights 

and what was happening. ER at 61. It is undisputed that Alvarez was informed, 

both verbally and in writing, that he had a right to a jury trial (not only in No. 

0543, but in his other criminal cases as well).  

After his Community-funded public defender brought his case to the 

attention of the local federal defender in 2008, Alvarez filed his Petition for Writ 

of Habeas Corpus in federal district court under 25 U.S.C. § 1303. In his Petition, 
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he claimed that his rights in No. 0543 and three other cases were denied because 

he did not make a knowing and voluntary waiver of his right to jury trial and was 

not adequately advised of his right. ER at 32-33. After expending a significant 

amount of time in this case on the stacking issue, an argument rejected by the trial 

court in this case and ultimately by this Court in Miranda v. Anchondo, 684 F.3d 

844 (9th Cir.), cert. denied, 133 S.Ct. 256 (2012), Alvarez’s reply on the 

remaining claims never argued that, when advised of his rights, he should have 

been informed that the right to jury trial is available “upon request.” ER at 99-100 

& 102-103. In the Report & Recommendations on the remaining claims, the 

Magistrate found that “[Alvarez] acknowledged that he understood the rights that 

had been read to him,” a finding of fact adopted by the district court in denying 

the petition. ER at 21-22 & 10. 

Alvarez’s merits brief to this Court argued exclusively that ICRA’s right to 

jury trial parallels the federal right and must be interpreted under federal 

constitutional standards. App. Doc. 8. In a strange twist, after having litigated 

whether Respondent waived his exhaustion defenses, the panel majority decided 

this case on an issue Alvarez failed to raise in his opening brief; namely, that the 

Community failed to inform Alvarez that a jury trial was available “upon 

request.” Respondent contends that the panel decision warrants rehearing en banc. 
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ARGUMENT 

I. THE MAJORITY ERRED IN DETERMINING THAT THE TEST 
SUGGESTED IN RANDALL V. YAKIMA NATION TRIBAL COURT 
SHOULD BE APPLIED IN THIS CASE. 

 
At the time Alvarez was prosecuted in the Community Court, ICRA’s jury 

trial provision read: 

No Indian tribe in exercising powers of self-government shall— 
 * * * 
(10) deny to any person accused of an offense punishable by imprisonment 
the right, upon request, to a trial by jury of not less than six persons. 
 

Pub. L. No. 284, § 202 (1968), previously codified at 25 U.S.C. § 1302(10).1 While 

one purpose in adopting the Indian Civil Rights Act of 1968 was to secure for 

Native Americans the broad constitutional rights afforded to other Americans, 

Santa Clara Pueblo v. Martinez, 436 U.S. 49, 60-61 (1978), ICRA is also a 

limitation of tribal sovereignty. See id. at 57 (ICRA is exercise of Congressional 

authority to limit tribal self-government). 

 The jury trial provision of the United States Constitution states: 
 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the state and district wherein the crime 
shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the 
accusation; to be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favor, and to have the 
assistance of counsel for his defense. 

                                                 
1 All citations are to ICRA as it existed in 2003. 
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U.S. Const. amend. VI. While ICRA guarantees “the right, upon request, to a trial 

by jury of not less than six persons,” the Sixth Amendment guarantees “an 

impartial jury of the state and district wherein the crime shall have been 

committed.” These are clearly not parallel provisions. 

 An understanding of Randall v. Yakima Nation Tribal Court, 841 F.2d 897 

(9th Cir. 1988), relied upon by the panel majority, requires a brief discussion of 

this Court’s previous decision in Howlett v. Salish & Kootenai Tribes, 529 F.2d 

233 (1976). Howlett was a tribal membership dispute in which two individuals 

claimed that the refusal of the Tribe to declare them eligible candidates for tribal 

council membership deprived them of their rights under 25 U.S.C. § 1302(8), 

ICRA’s due process and equal protection provisions. 529 F.2d at 235. Following 

the Eighth Circuit’s reasoning in White Eagle v. One Feather, 478 F.2d 1311 (8th 

Cir. 1973), this Court held that where the Tribe’s procedures are “parallel to those 

employed in Anglo-Saxon society, we then ‘have no problem of forcing an alien 

culture, with strange procedures, on (these tribes.)’” 529 F.2d at 238 (quoting 

White Eagle, 478 F.2d at 1314). The Court concluded that the legislative history of 

ICRA “clearly indicates that the equal protection clause of the fourteenth 

amendment should be embraced by the Indian Civil Rights Act.” Id. The provision 

at issue in this case, however, is clearly not parallel to the jury trial provision in the 
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United States Constitution. Moreover, the viability of Howlett is questionable in 

light of the Supreme Court’s subsequent decision in Santa Clara Pueblo. 

A. Because Alvarez never argued that the Randall test should apply or 
that he was not adequately informed of his right to jury trial upon 
request, he waived any such argument. 

 
The panel majority found that Alvarez sought relief “on the theory that the 

Community deprived him of that right by failing to inform him that he would only 

receive a jury upon request.” Slip op. at 6. Respondent could find no such claim in 

the record. The majority also stated, without citation, that “[t]he district court 

denied relief after finding that Alvarez validly waived his right to a jury trial by 

failing to request one.” Slip op. at 6. What the district court found was: 

[Magistrate] Judge Duncan found that Alvarez was advised of this right at 
each group arraignment, and that “[a]t each individual arraignment, he 
acknowledged that he understood the rights that had been read to him.” Doc. 
105 at 11. Alvarez does not dispute this finding. Because the record is clear 
that Alvarez was advised of his right to a jury trial, and he has cited no 
authority to show that a waiver of the right in tribal court requires the same 
formalities as the waiver of the right in federal court, the Court will accept 
Judge Duncan’s rejection of this claim.  

 
ER at 10 (emphasis added). As Judge O’Scannlain’s opinion notes: 
 

Importantly, Alvarez did not argue that we should apply the Randall test. As 
a result, he waived any such argument and the majority should not expect 
the Community to explain why the Randall test should not apply. 

 
Slip op. at 19 (O’Scannlain, J., concurring and dissenting). 
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 Fed. R. App. P. 28(a)(8)(A) provides that the appellant's opening brief must 

have an argument that contains the “appellant's contentions and the reasons for 

them, with citations to the authorities and parts of the record on which the 

appellant relies.” This Court has held that “[i]ssues not raised in the opening brief 

usually are deemed waived.” Balser v. Dep't of Justice, 327 F.3d 903, 911 (9th Cir. 

2003). The Court will nevertheless consider the argument if one of three 

exceptions apply: 

First, we will review an issue not present in an opening brief for “good cause 
shown”, or “if a failure to do so would result in manifest injustice.” Second, 
“[w]e have discretion to review an issue not raised by appellant ... when it is 
raised in the appellee’s brief.” Third, we may review an issue if the failure to 
raise the issue properly did not prejudice the defense of the opposing party. 

 
Koerner v. Grigas, 328 F.3d 1039, 1048–49 (9th Cir. 2003) (quoting United States 

v. Ullah, 976 F.2d 509, 514 (9th Cir. 1992)) (internal citations removed). 

 Because none of the exceptions are supported in the record of this matter, it 

was error for the panel majority to consider an issue deemed waived and, unlike 

the petitioner in Koerner, Alvarez has been continuously represented throughout 

this matter. 

 

 

  Case: 12-15788, 09/13/2016, ID: 10122315, DktEntry: 73-1, Page 12 of 21



 

 
 

- 13 - 

 

B. The Randall test was initially suggested to evaluate generalized due 
process claims and should not be applied to ICRA’s jury trial 
provision. 

 
 Howlett did not refer to its statement, arguably dicta, that “[w]here the strict 

application of traditional equal protection doctrines would significantly impair a 

tribal practice or alter a custom firmly embedded in Indian culture, and where the 

individual injury alleged by the tribal member is, by comparison, not a grievous 

one, then the equal protection clause at 25 U.S.C. s. 1302(8) may be implemented 

somewhat differently than its constitutional counterpart” as a test. 529 F.2d at 238. 

Randall took the next step and interpreted the Howlett language as requiring that 

courts “weigh ‘the individual right to fair treatment’ against ‘the magnitude of the 

tribal interest [in employing those procedures]’ to determine whether the 

procedures pass muster under the [Indian Civil Rights] Act.” 841 F.2d at 900. 

Randall concluded that “[w]here the tribal court procedures parallel those found in 

‘Anglo-Saxon society,’ however, courts need not engage in this complex weighing 

of interests.” Id. (citation omitted). 

 Having further refined a test not used in Howlett, the Court in Randall 

likewise determined that it was not needed2 because the tribal court procedures 

challenged “parallel exactly those employed in United States courts.” 841 F.2d at 
                                                 

2 Despite this test being used in one case, the majority opines that “the language 
and principle of Randall sweep beyond Section 202(8).” Slip op. at 11 n. 5. 
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902. Thus, at this point, the Court is faced with the application of a test that has 

been applied once in this Circuit3 and neither briefed nor argued by the parties. At 

a minimum, the Court should consider that, under this “test,” tribes will rarely 

prevail because of the quasi-constitutional processes imposed on many tribes by 

the United States many years ago. 

 Applying Randall’s “less rigorous” balancing test—never briefed or argued 

by the parties—the panel majority concluded that “Alvarez’s interests in 

understanding the full contours of his rights outweighs any interests the 

Community might have here,” and that his right to “fair treatment” included the 

“right to know that he would forfeit his right to a jury trial unless he affirmatively 

requested one.” Slip op. at 11. This holding flies in face of the finding of fact by 

the trial court that Alvarez understood his rights. The majority also imposes a 

standard on the Community, that “[i]t hardly undermines tribal sovereignty to 

require that the Community inform defendants of the nature of their rights, 

including what must be done to invoke them.” Slip op. at 12. 

                                                 
3 The only case which appears to have actually applied the Randall test is Quair 

v. Sisco, 2007 WL 1490571 (E.D. Cal. 2007) (applying Randall test to a 
disenrollment dispute). The petitioners in Quair argued that Randall was overruled 
by Means v. Navajo Nation, 432 F.3d 924, 935 (9th Cir. 2005), cert. denied, 549 
U.S. 952 (2006). 2007 WL 1490571 at *5. 
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 Under the majority’s analysis, the Community—for example—would 

apparently have to teach Alvarez how to cross-examine witnesses to exercise his 

confrontation right. Not only did the advice of rights form Alvarez received 

instruct him that, “[i]f you do not understand any of these rights or any of the 

procedures of your arraignment, please ask,” but he was also advised of these 

rights at the group arraignment and later asked at his individual arraignment, “Do 

you have any questions about your legal rights?” In No. 0543, his answer was, 

“No, no questions.” As Judge O’Scannlain notes, “[a]t a certain point, a defendant 

cannot sit on his rights and then claim unfairness when the trial does not turn out 

the way he wanted.” Slip op. at 20 (O’Scannlain, J., concurring and dissenting). 

 The panel majority’s “fair treatment” standard does not balance or weigh 

Alvarez’s specific ICRA right to a jury trial upon request against the Community’s 

interests; rather it adopts a “general” due process test for the Community’s 

criminal procedures. The Randall test was developed in the context of a due 

process challenge under 25 U.S.C. § 1302(8) and should not be applied to an 

alleged violation of 25 U.S.C. § 1302(10). This is analogous to the Supreme 

Court’s reluctance to expand the concept of substantive due process where a 

particular amendment provides a source of protection against government 

behavior. County of Sacramento v. Lewis, 523 U.S. 833, 842 (1998). 
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 Finally, after using the Randall test to “weigh” this matter, the panel 

majority, without explanation, turns to the United States Constitution, not ICRA, to 

hold that denial of the right to a jury trial is a structural error, requiring automatic 

reversal. Slip op. at 14 (citing Sullivan v. Louisiana, 508 U.S. 275, 281-82 (1993)). 

C. The plain language of Section 1302 did not obligate Indian tribes to 
provide notice of the demand requirement; however, the Community 
provided notice of ICRA rights under its own law. 

 
 Beyond compliance with the requirements of ICRA, differences between 

tribal justice systems and those of other sovereigns should be viewed as the 

exercise of tribal sovereignty. Sadly, exercising inherent tribal authority lawfully 

within the parameters of ICRA has been described as “aggressively exploiting” or 

a “technique for evading” ICRA.4 In this particular case, for example, Alvarez 

argued that viewing the right to trial by jury under ICRA in any way other than 

accordance with “federal constitutional standards,” would constitute a “watering 

down” of those principles, despite the fact that numerous states view the right to 

trial by jury in exactly the same manner. 

 One principle the Court may need to consider in interpreting the Indian 

Civil Rights Act is that statutes which limit sovereignty are to be strictly 

                                                 
4 See April 23, 2012 letter from National Association of Criminal Defense 

Lawyers and  National Association of Federal Defenders to Honorable Harry Reid, 
et al. (available at http://www.nacdl.org/advocacy.aspx?id=14904), at 5.  
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construed “no further than is expressly declared by the language.” Boise City, 

Idaho v. Boise Artesian Hot & Cold Water Co., 186 F. 705, 710 (9th Cir. 1911) 

(citations omitted). This is particularly true with regard to statutes limiting the 

sovereignty of Indian tribes. Tribal court procedures are not necessarily going to 

be the same as or look exactly like state or federal court procedures. See Smith v. 

Confederated Tribes of Warm Springs, 783 F.2d 1409, 1412 (9th Cir.), cert. 

denied, 479 U.S. 964 (1986) (tribal court procedure not necessarily same as 

federal court follows). “Considerations of ‘Indian sovereignty are the backdrop 

against which the applicable federal statute must be read.’” Santa Clara Pueblo, 

436 U.S. at 60 (citation omitted). 

 While 25 U.S.C. § 1302 provides that “[n]o Indian tribe in exercising 

powers of self-government shall” deny the rights enumerated in subsections (1) 

through (10), the statute is completely silent as to the manner in which an Indian 

tribe exercising self-governance must notify a defendant of their rights. As the 

dissent notes, “[t]he lack of any textual requirement that tribes notify defendants 

of the need to request a jury strongly suggests that Congress did not impose such a 

requirement.” Slip op. at 24. And, as the dissent also notes, ICRA expressly 

required the Secretary of Interior to establish a model code for the Courts of 

Indian Offenses containing a specific provision for advising a defendant of their 
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rights. Slip op. at 25 (O’Scannlain, J., concurring and dissenting; citing 25 U.S.C. 

§ 1311). 

 Although ICRA is silent as to the manner in which an Indian tribe must 

inform a defendant of their rights, the Community’s Criminal Code, at the time 

Alvarez was prosecuted, contained the following provision regarding arraignment: 

Arraignment shall be conducted in open court. The proceeding shall consist 
of reading the complaint to the defendant or stating to him the substance of 
the charge, informing him of his right to counsel, right to plead not guilty, 
right to remain silent, right to a jury trial, and right to bail, and calling on 
him to plead to the charge. 

 
GRIC Code § 2.1307 (1990). Thus, where ICRA as a statute is incomplete, the 

Community’s own law provided Alvarez with notice of his rights. Alvarez’s 

arraignment complied with the Community’s Code and the Community complied 

with ICRA. 

 Given the history of America’s Indian tribes, adopting a test which 

mandates that all tribal criminal justice systems look and function exactly like 

state or federal courts is contrary to basic principles of tribal sovereignty. 

CONCLUSION 
 
 When one considers that several of the claims made in Alvarez’s original 

Petition involved his four separate cases (including No. 0543), out of a total of 21 

claims made, only one remains. That is, Respondent has either prevailed on 20 
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claims or Alvarez has withdrawn them. Beyond the one remaining claim, the 

concurring opinion declares the Community a “rat’s nest” of problems after 

previously declaring that Alvarez would have “had a fairer shake in a tribunal run 

by marsupials.” Lopez, slip op. at 14 (Kozinski, J., concurring); Tracy, slip op. at 

27 (Kozinski, J., dissenting). Needless to say, like the majority in Tracy, the 

Community considers these remarks derogatory. Tracy, slip op. at 26 n. 14. 

 The Community does not understand why, after having acknowledged the 

Community’s Court of Appeals and its decisions in subsequent cases such as 

Anderson v. Henton, 399 Fed.Appx. 280 (9th Cir. 2010),5 the concurring opinion 

cites Johnson v. Gila River Indian Cmty., 174 F.3d 1032 (9th Cir. 1999). Johnson 

is a civil case based upon facts that are now more than 20 years old. The 

Community has a functioning Court of Appeals—from 2003 (the year Alvarez was 

convicted) to 2015, the Court of Appeals resolved around 200 cases and the five 

business day time period for filing a notice of appeal was extended to 30 days in 

2009. GRIC Code § 4.505(A)(1) (2009). If there are concerns regarding the 

limitation of ICRA’s right to counsel, 25 U.S.C. § 1302(6), those are appropriate 

for the Congress as, for over ten years, the Community has maintained a fully-

                                                 
5 “Our review of this case begins and ends with the fact that Anderson’s claim 

has been appealed to and decided by the Gila River Indian Community (“GRIC”) 
Court of Appeals.” 399 Fed.Appx. at 281. 
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staffed public defender office which provides attorney representation to any 

Community member accused of a crime. 

The Court should grant this petition and rehear this matter en banc. 

DATED this 13th day of September, 2016. 

GILA RIVER INDIAN COMMUNITY 
OFFICE OF GENERAL COUNSEL 

 
 

By  s/ Thomas L. Murphy     
Linus Everling, General Counsel 
Thomas L. Murphy, Deputy General Counsel 

 
Attorneys for Respondent-Appellee 
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