
   

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 
POARCH BAND OF CREEK ) 
INDIANS, ) 
 ) 
             Plaintiff, ) Case No.: 1:15-cv-00277-CG-C 
 ) 
v. ) 
 )   OBJECTIONS TO THE  
THAD MOORE, JR., in his  )   AUGUST 10, 2016 REPORT AND 
official Capacity as Tax Assessor of  )   RECOMMENDATION OF THE 
Escambia County, Alabama, )  MAGISTRATE JUDGE 
 )   
             Defendant, )   
 ) 
v. ) 
 ) 
UNITED STATES OF AMERICA, )   
et al., ) 
 ) 
            Counterclaim Defendants. ) 
 ) 
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 The Poarch Band of Creek Indians (the Poarch Band or the Tribe) hereby objects to 

portions of Magistrate Judge Cassady’s August 10, 2016 Report and Recommendation [Dkt. 77]1 

(the Report) (1) recommending the partial denial of the Tribe’s Motion to Dismiss Amended 

Counterclaims and Strike Certain Affirmative Defenses [Dkt. 60] (the Tribe’s Motion) and (2) 

potentially insinuating that the date of the Poarch Band’s formal federal recognition has bearing 

on the question of whether the Tribe was under federal jurisdiction in 1934. As discussed in 

detail below, both the Report’s recommended denial of the Poarch Band’s request to strike 

certain legally insufficient affirmative defenses and its potentially confusing statement regarding 

the Tribe’s formal recognition risk unnecessary confusion and complication in the prosecution of 

this litigation and could unfairly prejudice the Poarch Band. 

I. Standard of Review 

 The district court conducts a de novo review of any portion of a magistrate judge’s report 

and recommendation that is the subject of a properly raised objection. See, e.g., 28 U.S.C. § 

636(b); F.R.C.P. 72(b)(3); Polk v. Sears, Roebuck & Co., 2012 WL 671679 at *1 (S.D. Ala. Feb. 

28, 2012). The Federal Rules of Civil Procedure explicitly provide for the striking of “an 

insufficient defense,” either on motion or sua sponte by the Court. Fed. R. Civ. P. 12(f). While 

motions to strike affirmative defenses are generally disfavored, “[a] court should … grant a 

motion to strike a defense as legally insufficient as a matter of law when ‘(1) on the face of the 

pleadings, it is patently frivolous, or (2) it is clearly invalid as a matter of law.’” Luxottica 

Group, S.p.A. v. Airport Mini Mall, LLC, --- F. Supp. 3d ----, 2016 WL 2937465 at *1 (N.D. Ga. 

May 16, 2016) (quoting Aidone v. Nationwide Auto Guard, LLC, 295 F.R.D. 658, 660 (S.D. Fla. 

2013)); see also Resolution Trust Corp. v. Youngblood, 807 F. Supp. 765, 769 (N.D. Ga. 1992).  

 
                                                
1 The Report was served on the Tribe via the Court’s electronic filing system on August 11, 2016. 
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II. Objections Regarding the Striking of Certain Affirmative Defenses 

 The Poarch Band moved to strike Mr. Moore’s affirmative defenses 2-3, 6-8, and 10-12 

on the grounds that all of those alleged defenses are insufficient as a matter of law because they 

hinge upon the Defendant’s ability to challenge the United States’ decades-old decisions to 

recognize the Poarch Band and/or to take land into trust on the Tribe’s behalf. See Tribe’s 

Motion at 21-23. The Tribe further moved to strike affirmative defenses 2, 4-5, and 9-10 on the 

grounds that they were insufficient as a matter of law for various other reasons. See id. at 24-27. 

In his Response in Opposition to Counterclaim Defendants’ Motions to Dismiss [Dkt. 65-1] 

(Moore’s Resp.), Mr. Moore offered no response to the Poarch Band’s motion to strike.  

 The Report recommends that the Tribe’s Motion be granted as to affirmative defenses 2-3 

and 6-8, but denied as to affirmative defenses 4-5 and 9-12. See Report at 28. While the Poarch 

Band stands firmly behind its contention that all of Mr. Moore’s affirmative defenses are 

insufficient as a matter of law, it particularly objects to the Report’s recommendation that the 

Tribe’s Motion be denied as to affirmative defenses 4 and 5. 

A. Affirmative Defense 4 – Failure to Join a Required Party 

 Affirmative defense 4 erroneously asserts that the Poarch Band is not entitled to relief 

because it did not join a required party, namely, the United States. The Report declined to 

address whether this defense was insufficient as a matter of law, instead recommending denial of 

the Poarch Band’s motion to strike this defense on the grounds that the Tribe did not assert that 

the defense prejudices the Tribe or confuses the issues. See Report at 28. The Poarch Band 

respectfully objects to the Report’s recommendation as to affirmative defense 4. 

 The invalidity of affirmative defense 4 is indisputable. The Supreme Court has held that 

allowing Indians access to the courts only when accompanied by the United States would 
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“unduly restrict[] the right of Indians to seek judicial relief ….” Poafpybitty v. Skelly Oil Co., 

390 U.S. 365, 367 (1968) (holding that Indian allottees could sue to protect rights in their land 

without the involvement of the United States). Moreover, the Supreme Court has recognized that 

the United States is not a necessary party to a suit brought by an Indian tribe to prevent unlawful 

state or local taxation of Indian lands. See, e.g., Montana v. Blackfeet Tribe of Indians, 471 U.S. 

759, 761 (1985); Moe v. Confederated Salish and Kootenai Tribes of the Flathead Reservation, 

425 U.S. 463, 473-75 (1976) (holding that tribes filing suit pursuant to 28 U.S.C. § 1362, as the 

Poarch Band did in this case, “should be accorded treatment similar to that of the United States 

had it sued on their behalf”). Just last week, the Western District of Oklahoma struck as legally 

insufficient this same affirmative defense in another case where Indian landowners brought 

claims for declaratory and injunctive relief to protect their rights in trust property. See Davilla v. 

Enable Midstream Partners, L.P., Case No. 5:15-cv-01262, Order [Dkt. 42] at ** 3-4 (Aug. 19, 

2016), a copy of which is attached as Exhibit A. And the invalidity of Mr. Moore’s putative Rule 

19 defense is particularly clear in this case, where the Eleventh Circuit has already affirmed the 

existence of subject matter jurisdiction. See Poarch Band of Creek Indians v. Hildreth, --- F. 

App’x ----, 2016 WL 3668021 at *3 (11th Cir. July 11, 2016). In light of this authority, 

affirmative defense 4 is plainly invalid as a matter of law.  

 While invalidity as a matter of law is all that is required for the court to strike an 

affirmative defense, see supra, Part I, the striking of affirmative defense 4 is further supported by 

the fact that its continued presence in the case is likely to lead to confusion and unnecessary 

motion practice. Mr. Moore has already attempted to drag the United States into this case 

through the assertion of counterclaims that the Report properly recommends be dismissed in 

their entirety. See Report at 7-19. Should the Court adopt the Report’s recommendation as to 
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those counterclaims while allowing affirmative defense 4 to remain in place, confusion as to the 

need for the United States’ involvement in the case is inevitable. The need to definitively resolve 

the United States’ role in this case further supports the striking of affirmative defense 4. 

B. Affirmative Defense 5 – Waiver of Tribal Sovereign Immunity 

 Affirmative defense 5 incorrectly contends that the Poarch Band has waived tribal 

sovereign immunity “at least with respect to the assessment of state and local property taxes on 

the property at issue in this action.” Amended Answer, Affirmative Defenses, and Counterclaims 

[Dkt. 41] (Amended Answer) at 13. This putative affirmative defense is clearly inadequate as a 

matter of law, and its continued presence in the case poses risks of confusion and prejudice to the 

Poarch Band. Accordingly, the Tribe respectfully objects to the Report’s recommendation not to 

strike affirmative defense 5. See Report at 28. 

 Affirmative defense 5 is insufficient as a matter of law for several reasons. First and 

foremost, an alleged waiver of immunity by the Poarch Band could not possibly constitute a 

defense to the Poarch Band’s claims for declaratory and injunctive relief against Mr. Moore. 

Tribal sovereign immunity is a bar to unconsented suits against the Tribe; it has no bearing 

whatsoever on the Tribe’s claims against another party.2 That is particularly so here, where the 

taxes that Mr. Moore has threatened to assess are barred by an express federal statute, 25 U.S.C. 

§ 465, and not by any inherent tribal immunity from taxation. Simply stated, tribal sovereign 

immunity has no bearing on the Poarch Band’s claims against Mr. Moore, and any putative 

                                                
2 Interestingly, Mr. Moore’s response brief appears to acknowledge that any alleged waiver of 
immunity is relevant only vis-à-vis his counterclaims. See Moore’s Resp. at 13. 
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waiver of that immunity cannot constitute a defense to those claims as a matter of law.3 

Affirmative defense 5 should be stricken on the grounds that it is legally insufficient. 

 Striking affirmative defense 5 is further justified by the fact that allowing this 

unsupported, legally deficient “defense” to remain in the case would confuse the issues and 

prejudice the Tribe. Confusion is inevitable to the extent that Mr. Moore intends to assert an 

alleged waiver of sovereign immunity as a defense to the Tribe’s affirmative request for 

declaratory and injunctive relief. This particularly will hold true if the Court adopts the Report’s 

finding that “the Poarch Band has not waived its tribal immunity,” as that finding appears to 

directly conflict with affirmative defense 5. Report at 24. And the Poarch Band would be 

substantially prejudiced if it were forced to participate in prolonged discovery and litigation in 

order to defeat Mr. Moore’s spurious, unsupported allegation of an alleged waiver of immunity 

that is wholly irrelevant to the Tribe’s claims and Mr. Moore’s defenses thereto. See, e.g., 

Ashcroft v. Iqbal, 556 U.S. 662, 685 (2009) (indicating that the “basic thrust” of immunity 

doctrines is to free parties “from the concerns of litigation, including avoidance of disruptive 

discovery” (internal quotation omitted)); Fed. Maritime Com’n v. S.C. State Ports Auth., 535 

U.S. 743, 765 (2002) (emphasizing that the “central purpose” of sovereign immunity is allowing 

                                                
3 An alleged waiver of tribal sovereign immunity perhaps could be relevant to the extent that Mr. 
Moore asserted appropriate counterclaims against the Poarch Band. The Report correctly 
recommends, however, that all of Mr. Moore’s counterclaims against the Tribe be dismissed, and 
it explicitly finds that the Poarch Band has not waived its immunity from any counterclaims. See 
Report at 24. This recommendation comports with the Eleventh Circuit’s decision in Alabama v. 
PCI Gaming Auth., 801 F.3d 1278 (11th Cir. 2015), which held that claims such as those 
asserted in the majority of Mr. Moore’s counterclaims can be litigated, if at all, only in a direct, 
timely APA action against the appropriate federal defendants, and not through collateral 
litigation against an Indian tribe. Moreover, the Eleventh Circuit has held in this case that 
allowing Mr. Moore to proceed with his counterclaims against the Poarch Band “would turn PCI 
Gaming on its head.” Poarch Band, --- F. App’x at ----, 2016 WL 3668021 at *7.  
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sovereigns to avoid unconsented litigation). For all of these reasons, the Poarch Band 

respectfully objects to the Report’s recommendation not to strike affirmative defense 5. 

III. Objection to Footnote 6 of the Report 

 The Poarch Band also objects to footnote 6 in the Report. That footnote states, in relevant 

part, as follows: 

In Carcieri, the Supreme Court ruled that the Secretary’s authority 
to take tribal land into trust for the benefit of a tribe is limited to 
those tribes under federal jurisdiction in 1934, when the IRA was 
enacted. 555 U.S. at 391-95. Here, the Secretary of Indian Affairs 
recognized and “acknowledge[d] that the Poarch Band of Creeks 
… exists as an Indian tribe within the meaning of Federal law” on 
June 4, 1984. 49 Fed. Reg. 24,083-01 (June 11, 1984). 
 

Report at 3, n.6 (bracket and ellipses in Report). As written, this footnote could be understood to 

imply, incorrectly, that the Poarch Band’s formal federal recognition in 1984 is relevant to, or 

even dispositive of, the question of whether the Poarch Band was under federal jurisdiction in 

1934 for purposes of the IRA. Such an implication would be an inaccurate statement of the law. 

 As Justice Breyer noted in his Carcieri concurrence, the question of whether an Indian 

tribe was “under federal jurisdiction” in 1934 is analytically distinct from the question of 

whether the tribe was formally recognized by the federal government at that time. See Carcieri v. 

Salazar, 555 U.S. 379, 397-99 (Breyer, J., concurring). The Department of the Interior has 

confirmed this distinction, and Interior’s interpretation has been upheld by numerous federal 

courts. See United States Dep’t of the Interior Memorandum M-37029 (March 12, 2014)4; see 

also, e.g., Confederated Tribes of Grand Ronde Cmty. of Or. v. Jewell, --- F.3d ----, 2016 WL 

4056092 at **4-7 (D.C. Cir. July 29, 2016) (holding that the Secretary of the Interior reasonably 

interpreted the IRA as not requiring that a tribe be formally recognized in 1934 in order to be 

                                                
4 Available at http://www.bia.gov/cs/groups/webteam/documents/text/idc1-028386.pdf (last 
accessed on August 24, 2016). 

Case 1:15-cv-00277-CG-C   Document 79   Filed 08/25/16   Page 7 of 8



7 

eligible to have land taken into trust for its benefit); Cent. N.Y. Fair Bus. Ass’n v. Jewell, 2015 

WL 1400384 at *10 (N.D.N.Y. March 26, 2015) (indicating that the text of § 465 mandates the 

Secretary’s interpretation, and that even if it did not, the Secretary’s interpretation would be 

reasonable). Because footnote 6 in the Report could be read to imply that the Poarch Band’s 

formal federal recognition determines its 1934 jurisdictional status, the Poarch Band respectfully 

objects to the footnote and requests that portion quoted herein be deleted or otherwise clarified as 

the Court deems appropriate. 

 Respectfully submitted this 25th day of August, 2016. 

  s/ David C. Smith    
David C. Smith (D.C. Bar No. 998932) 
dcsmith@kilpatricktownsend.com 
Kilpatrick Townsend & Stockton LLP 
607 14th Street, N.W., Suite 900 
Washington, D.C.  20005 
Telephone:  (202) 508-5800 
Fax:  (202) 505-5858 
 
Mark Reeves (GA Bar No. 141847) 
mreeves@kilpatricktownsend.com 
Kilpatrick Townsend & Stockton LLP 
Enterprise Mill, Suite 230 
1450 Greene Street 
Augusta, GA 30901 
Telephone: (706) 823-4206 
Facsimile: (706) 828-4488 
 
Charles A. Dauphin (DAU001) 
cdauphin@dauphinparis.com 
DAUPHIN PARIS, LLC 
300 Vestavia Parkway 
Suite 3400 
Birmingham, Alabama 35216 
Telephone: (205) 637-0591 
Fax: (205) 979-6019 
 
Attorneys for Poarch Band of Creek Indians  
and Tribal Counterclaim Defendants 
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