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MEMORANDUM IN SUPPORT OF EMERGENCY MOTION FOR  

TEMPORARY RESTRAINING ORDER 

 Plaintiff Paradigm Energy Partners, LLC (“Paradigm”) submits this Memorandum in 

Support of its Emergency Motion for Temporary Restraining Order (“TRO”).  

INTRODUCTION 

Paradigm currently is constructing two pipelines that run underneath Lake Sakakawea in 

McKenzie and Mountrail Counties, North Dakota (the “Sacagawea Pipelines”).  The 

construction of the pipelines is in a critical and extremely time-sensitive phase.  One pipeline, 

which will transport crude oil (the “Oil Pipeline”), has been drilled and is awaiting installation of 

a block valve.  The second pipeline will transport natural gas (the “Natural Gas Pipeline”).  The 

Natural Gas Pipeline is in an earlier stage of development, and must be completed by November 

1, 2016 pursuant to the time constraints in Paradigm’s right of way agreement with a major 

landowner.   
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However, Paradigm has been forced to halt construction on the Natural Gas Pipeline.  On 

August 8, 2016, without any prior warning, Paradigm and its workers and contractors were 

served with a Cease and Desist Order (“Order”) signed by Defendant Fox, Chairman of the 

Mandan, Hidatsa & Arikara Nation (“Nation”).  If construction does not resume by Monday, 

August 22, 2016, then the Natural Gas Pipeline project will collapse—subjecting Paradigm to 

likely financial ruin.  It is for that reason that Paradigm has filed this Emergency Motion.   

Lake Sakakawea is located within the Fort Berthold Indian Reservation, but both the 

Lake and its subsurface are owned by the United States and administered by the Department of 

the Army, Corps of Engineers (the “Corps”).  Before beginning construction, Paradigm obtained 

all necessary right-of-way agreements (“ROWs”) from the Corps, as well as the Bureau of Indian 

Affairs (“BIA”), allottees, private landowners, and the Nation.  Specifically, Paradigm obtained 

an easement from the Corps issued under the federal government’s exclusive statutory authority 

under the Mineral Leasing Act (30 U.S.C. § 185) to grant rights-of-way for pipelines crossing 

federal lands.     

BIA also undertook extensive environmental studies to ensure the safety of the 

Sacagawea Pipelines.  North Dakota’s governmental leaders strongly support the construction of 

the two pipelines because of North Dakota’s critical need for increased pipeline capacity.  Until 

this month, the Nation agreed, finding that the pipelines were in the Nation’s best interests and 

praising the safety and minimized environmental impact of the project.   

Nevertheless, the Defendants now have demanded that Paradigm terminate construction 

operations for the Natural Gas Pipeline under Lake Sakakawea.  By halting Paradigm’s 

operations at this critical juncture, the Nation threatens the investment of hundreds of millions of 

dollars in the Natural Gas Pipeline.  This, in turn, threatens Paradigm’s very existence.         
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For the reasons explained below, Defendants have no legal basis to halt construction of 

the Sacagawea Pipelines.  But despite their indefensible legal position, Defendants will 

accomplish their goal if Paradigm cannot resume construction of the pipelines on Monday, 

August 22.  After August 22, it will be too late to save Paradigm’s Natural Gas Pipeline project.  

Under similar, time-sensitive circumstances, the Court has not hesitated to restrain such unlawful 

interference.  See, e.g., Slawson Explo. Co. v. Danks, 2012 WL 3150782 (D.N.D. Aug. 2, 2012).  

For the reasons examined below, and as it did in Slawson, the Court should issue a temporary 

restraining order enjoining Defendants from preventing completion of the Sacagawea Pipelines.   

STATEMENT OF FACTS 

Ownership of Lake Sakakawea 

1. In 1949, the Nation conveyed all of its “right, title and interest” in the land under 

Lake Sakakawea to the United States in order to build the Garrison Dam.  Pub. L. 81-437, 63 

Stat. 1026 (1949), attached as Exhibit 3.  The Corps acquired the lands pursuant to its authority 

under the 1944 Flood Control Act, 58 Stat. 887, and the 1949 Takings Act, Pub. L. 81-437, 63 

Stat. 1026 (the “Takings Act”).  See id.   

2. As required by the Takings Act, the United States compensated the Nation in “full 

satisfaction” of “all claims, rights, demands and judgments of [the Nation] or allottees or heirs 

thereof.”  Id.  

The Growth of Natural Gas in North Dakota 

 3. Sixty years later, North Dakota experienced a massive increase in the exploration, 

development, and production of natural gas.  See Paresh Dave, In North Dakota’s Oil Bonanza, 

Natural Gas Goes Up In Flames, L.A. TIMES, July 16, 2014.   

4. The infrastructure needed to deliver this gas to processing plants, however, has 

lagged far behind production.  Since 2010, roughly 1/3rd of the natural gas produced in North 
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Dakota is flared into the atmosphere, and not delivered to plants or markets for sale.  See 

Declaration of Criss Doss (“Doss Decl.”), attached as Exhibit 4, at ¶ 28.  The single most 

important cause for flaring is the lack of transportation infrastructure, i.e., pipelines.  See id.   

5. The volume of gas flared in North Dakota each year would heat more than a 

million homes, and flaring results in the annual loss of $1 billion in natural gas revenues.  See 

Doss Decl. at ¶ 28.          

6. North Dakota’s congressional delegation has recognized the state’s “desperate 

need of increased pipeline capacity.”  Doss Decl. at ¶ 25; see also Letter to Col. John W. 

Henderson dated Nov. 20, 2005, attached as Exhibit 5.    

The Sacagawea Pipelines 

7. The Natural Gas Pipeline will run 70 miles in McKenzie and Mountrail Counties, 

North Dakota.  See Complaint at ¶ 15.  The pipeline will connect wells producing natural gas 

south of Lake Sakakawea to a central collection point located north of the Lake.  See id.; Doss 

Decl. at ¶ 13.   No other pipeline covers this route.  See id. at ¶ 25.   

8. As noted by the congressional delegation, the Sacagawea Pipelines will greatly 

benefit North Dakota by “connect[ing] oil and gas production areas on the south side of the 

Missouri River with national rail and pipeline transportation infrastructure on the north side.  [It] 

will create new jobs, generate tax revenue for the state and Tribe, reduce highway traffic, and 

help reduce emissions.”  Exhibit 5.  The Nation has described the pipelines as “open[ing] up a 

critical corridor for the transportation of oil and gas in our region.”  Doss Decl. at ¶ 27.   

9. The Sacagawea Pipelines will cross underneath Lake Sakakawea by boring 100 

feet beneath the lakebed.  See Doss Decl. at ¶ 15.   Because of that, the Pipelines will not harm 
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the Lake’s ecology or habitat.  See id.  The Corps approves and encourages this method because 

it is safe and minimizes the environmental impact.  See id.   

Approval of the Sacagawea Pipelines 

10. Paradigm began construction on the Sacagawea Pipelines in March 2016.  See 

Doss Decl. at ¶ 16.  Paradigm sought and obtained the necessary approvals and ROWs from the 

federal government, allottees, private parties, and the Nation.  See id.   

 a. Federal Approval.  Paradigm began obtaining approval from the necessary 

federal agencies in 2015.  See Doss Decl. at ¶ 20.   

 i. The BIA undertook an extensive environmental review of the 

Sacagawea Pipelines in accordance with the National Environmental Policy Act (“NEPA”).  See 

Doss Decl. at ¶ 20.  On August 28, 2015, the BIA, along with the Fish and Wildlife Service 

(“FWS”), issued a Finding of No Significant Impact.  See id.   

 ii. The Corps undertook its own NEPA review and issued a Mitigated 

Finding of No Significant Impact on April 15, 2016.  See id.   

 iii. Based on these environmental reviews, the Corps issued an 

“Easement for Fuel Carrying Pipeline Right-of-Way” approving the Sacagawea Pipelines on 

June 1, 2016.  See Doss Decl. at ¶ 20.  The Easement, issued pursuant to the Mineral Leasing Act 

(30 U.S.C. § 185), granted a ROW for the Sacagawea Pipelines under Lake Sakakawea.  See id.; 

see also Easement, attached as Exhibit 6.     

 b. Private Approval.  Before it began construction, Paradigm obtained 

permits from local private landowners to access their lands to install the pipelines.  See Doss 

Decl. at ¶ 16.  Paradigm’s permit with the major, private landowner prohibits the use of his 

surface after November 1, 2016.  See id. at ¶ 7.  The November 1 deadline cannot be extended 
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without the landowner’s consent, and the landowner has refused to extend that deadline.  See id. 

at ¶ 8. 

 c. Tribal Approval.  The Nation’s Business Council requested that Paradigm 

obtain the signatures of over 600 tribal members on a petition supporting the Sacagawea 

Pipelines.  See Doss Decl. at ¶ 23; see also Petition, attached as Exhibit 7.  Paradigm obtained 

those signatures on a petition prepared by the Nation’s attorneys, which stated that “the proposed 

Sacagawea oil and gas pipeline across Lake Sakakawea… will provide economic benefits to the 

nation while significantly reducing truck traffic, greenhouse gas and other hazards.”  Id.  Not 

only did the petition express the Nation’s support for the Sacagawea Pipelines, but it 

demonstrated the Nation’s unmistakable knowledge that Paradigm was constructing the pipelines 

under the Lake.  See id. 

Timing and Status of Construction 

11. Pipeline construction is a complex undertaking, as is the timing of such 

construction.  In order to justify the immense financial cost of building a pipeline, companies 

like Paradigm seek to secure shippers of oil and natural gas prior to completing the pipelines.  

See Doss Decl. at ¶¶ 11-13, 32-33.   

12. Paradigm’s land use permit with the major, private landowner requires all work to 

be completed by November 1, 2016.  See id. at ¶¶ 7-10.  As a practical matter, then, all work 

must be completed by that date, or else the construction window closes for the pipelines.  See id. 

at ¶ 9.    

13. With respect to the Oil Pipeline, Paradigm has contracts in place to transport oil 

on the pipeline to downstream parties.  See Doss Decl. at ¶ 11.  Pursuant to those contracts, 

Paradigm must be able to begin transporting oil by no later than December 31, 2016.  See id.  If 
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Paradigm cannot do so by that date, the shippers have the unilateral right to terminate their 

contracts.  See id.  In reliance on these contracts, Paradigm and others have invested over $253 

million in capital expenditures.  See id.  Moreover, if these contracts are terminated, the total 

revenue loss likely will exceed $277 million.  See id. at ¶ 33.   

14. With respect to the Natural Gas Pipeline, construction must be completed by 

November 1, 2016, or Paradigm will lose its anchor customer for natural gas on the pipeline.  See 

Doss Decl. at ¶¶ 8-10, 32.  Without this customer, whose contract is worth between $65 and $80 

million, the cost of building the Natural Gas Pipeline is unjustifiable.  See id. at ¶¶ 10, 32. 

15. The losses resulting from the inability to complete the Sacagawea Pipelines 

almost certainly are fatal to Paradigm.  See Doss Decl. at ¶¶ 30, 35.  It is very probable that 

Paradigm would not survive.  See id. at ¶ 35.       

Defendants’ Unlawful Interference 

16. On August 8, 2016, Defendants served the Cease and Desist Order on Paradigm.  

See Doss Decl. at ¶ 3; see also Order, attached as Exhibit 1.  Despite the Nation’s knowledge of 

Paradigm’s construction under Lake Sakakawea, and the support of over 600 tribal members, the 

Order demanded that Paradigm halt all construction of the Sacagawea Pipelines, and impliedly 

threatened Paradigm’s employees with arrest.  See id. 

17. According to the Order, Paradigm was required to obtain consent from the Nation 

to install the Sacagawea Pipelines under Lake Sakakawea, even though the Lake and its 

subsurface are owned entirely by the United States.  See Exhibit 1; Compl. at ¶ 18; Exhibit 3 

(acquiring land under Lake Sakakawea in 1949).  

18. The Order makes no mention of any specific threats to the Nation’s safety or 

health associated with the Sacagawea Pipelines.  See Exhibit 1.  Rather, the Order demands 
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unspecified “assurances” that the pipelines will not harm the Nation’s water resources.  Id.  

These assurances already exist as a result of the NEPA findings of the BIA, FWS, and the Corps, 

which the Order ignores.  See id.      

19. If Paradigm does not resume construction of the Sacagawea Pipelines by 

Monday, August 22, 2016, it will not be able to complete the Natural Gas Pipeline by 

November 1.  See Doss Decl. at ¶¶ 6-7, 9. 

STANDARD FOR TEMPORARY  

RESTRAINING ORDER 

 Under Fed. R. Civ. P. 65(b), “[w]hether a temporary restraining order [“TRO”] should be 

granted involves consideration of ‘(1) the threat of irreparable harm to the movant; (2) the state 

of balance between this harm and the injury that granting the injunction will inflict on other 

parties litigant; (3) the probability that movant will succeed on the merits; and (4) the public 

interest.’”  Slawson, 2012 WL 3150782 at *1 (quoting Dataphase Sys., Inc. v. C L Sys., Inc., 640 

F.2d 109, 114 (8th Cir. 1981)).   

“While no single factor is determinative…, the probability of success factor is the most 

significant.”  Home Instead, Inc. v. Florance, 721 F.3d 494, 497 (8th Cir. 2013) (citation and 

internal quotation omitted).  Indeed, “a district court can presume irreparable harm if the movant 

is likely to succeed on the merits.”  Slawson, 2012 WL 3150782 at *2 (emphasis added) (citing 

Calvin Klein Cosmetics Corp. v. Lenox Labs., Inc., 815 F.2d 500 (8th Cir. 1987)). 

Here, the factors for granting a TRO weigh overwhelmingly in favor of Paradigm and 

against Defendants’ unlawful interference with the Sacagawea Pipelines.  Paradigm will succeed 

on the merits of its claims for injunctive and declaratory relief, because the Corps has exclusive 

authority to grant a ROW for a pipeline to cross Lake Sakakawea.  Defendants, conversely, have 
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no authority to grant—or refuse to grant—their consent to a ROW on federal lands.  Their 

consent is not required or necessary.     

Defendants’ unlawful interference exposes Paradigm to severe and irreparable harm.  

With hundreds of millions of dollars at risk, Paradigm faces financial ruin.  The public interest, 

as well as the equities, are strongly in favor of increasing pipeline capacity to deliver a vital 

resource to market and reduce wasteful flaring.  Construction of the Sacagawea Pipelines should 

resume on Monday, August 22, 2016, and the only way for construction to resume is for the 

Court to grant a TRO against Defendants.       

ARGUMENT 

I. Paradigm Will Succeed on the Merits of Its Claims Against Defendants.  

It is an indisputable fact that the federal government owns Lake Sakakawea and its 

subsurface.  See Exhibit 3; see also 1-2 Williams & Meyers, OIL AND GAS LAW § 218 (“[T]he 

landowner continues to own both the surface and the subsurface….”).  It is equally indisputable 

that the Corps “own[s] and operat[es]” the Lake on behalf of the United States.  See 33 C.F.R. §§ 

222.5, 222.5 App. E.  Consequently, under the Mineral Leasing Act (30 U.S.C. § 185), the Corps 

has the exclusive authority to grant rights-of-way for pipelines crossing federal lands.  

Defendants have no authority to demand their approval for such a right-of-way, and neither the 

Indian Right-of-Way Act (25 U.S.C. § 324) nor the Nation’s Constitution confers such authority 

to Defendants. 

A. The Corps Has Exclusive Authority to Grant ROWs Under the Mineral 

Leasing Act.   

 

 The federal government has exclusive authority to issue rights-of-way for pipelines 

crossing lands owned by the United States.  That authority is exercised pursuant to the Mineral 

Leasing Act, which provides that “[r]ights-of-way through Federal lands may be granted by the 
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Secretary of the Interior or appropriate agency head for pipeline purposes… in accordance with 

the provisions of this section.”  30 U.S.C. § 185(a).  The Act only empowers the Secretary of the 

Interior or “appropriate agency head” (here, the Corps) to grant rights-of-way; Indian Nations are 

not designated.  Cf. 2A SUTHERLAND STATUTES AND STATUTORY CONSTRUCTION § 47:23 (7th 

ed.) (“[W]here a statute designates a form of conduct, the manner of its performance and 

operation, and the persons and things to which it refers, courts should infer that all omissions 

were intentional exclusions.”) (emphasis added).    

Indeed, the Mineral Leasing Act expressly forecloses any attempt by Indian Nations to 

exercise permitting authority over lands owned by the government.  30 U.S.C. § 185(a) 

(providing for issuance of rights-of-way “in accordance with the provisions of” the Mineral 

Leasing Act); Montana v. United States, 450 U.S. 554, 564 (1981) (holding tribal power “beyond 

what is necessary to protect tribal self-government or to control internal relations… cannot 

survive without express congressional delegation”) (emphasis added). “No rights-of-way for the 

purposes provided for in this section shall be granted or renewed across Federal lands except 

under and subject to the provisions, limitations, and conditions of [the Mineral Leasing Act].”  

30 U.S.C. § 185(q).    

In order to avoid confusion over competing jurisdictions, the Mineral Leasing Act 

prohibits the issuance of a right-of-way “through a Federal reservation” where the government 

determines “that it would be inconsistent with the purposes of the reservation.”  Id. at § 

185(b)(1).  Neither the Mineral Leasing Act nor any federal law, however, allows a Nation to 

assert jurisdiction over rights-of-way on lands owned by the United States.  See South Dakota v. 

Bourland, 508 U.S. 679, 691 (1993) (holding federal jurisdiction over fee lands “affirmatively 

abrogate[s] the [Nation’s] authority to regulate entry onto or use of these lands”). 
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The government’s exclusive authority is consistent with both the legislative intent of the 

Mineral Leasing Act, as well as the understanding of the BIA.  Before adopting the Mineral 

Leasing Act in 1920, the House Committee on Public Lands expressed its intent to invest 

“jurisdiction exclusively to the Secretary of the Interior.”  H. R. Rep. No. 398, 66th Cong., 1st 

Session (1919).  “This was done by reason of the fact that such applications are for a single right-

of-way and should be made by a single official who should have jurisdiction over the whole 

subject matter.”  Id.  

In keeping with congressional intent, the BIA noted in its NEPA finding that a ROW 

permit under Lake Sakakawea “requires a permit from the U.S. Army Corps of Engineers,” 

distinguishing the Lake from other areas where the Sacagawea Pipelines required approval of the 

BIA or the Nation.  See Excerpts of BIA Environmental Assessment, attached as Exhibit 8, at p. 

1.  There can be no serious dispute that the Corps had exclusive authority to approve the ROW 

for the Sacagawea Pipelines on June 1, 2016.  

B. The Indian Right-of-Way Act Does Not Confer Authority to Defendants to 

Approve Paradigm’s ROW.     
 

In their Order, Defendants claim that Paradigm was required to obtain a ROW from the 

Nation under the Indian Right-of-Way Act (25 U.S.C. § 323 and 25 C.F.R. Part 169).  See 

Exhibit 1.  Defendants assert that the Indian Right-of-Way Act applies because “penetrating the 

subsurface estate requires the consent of both the MHA and the United States….”  Id.     

Defendants are wrong.  The Indian Right-of-Way Act requires the consent of tribal 

officials only on “tribal lands,” which are defined as “any tract in which the surface estate, or an 

undivided interest in the surface estate, is owned by one or more Nations in trust or restricted 

status.”  25 C.F.R. § 169.2 (emphasis added).  Squarely addressing this language, the BIA has 

explained that the “surface estate” includes the subsurface, but excludes the mineral estate.  See 
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Rights of-Way on Indian Land, 80 Fed. Reg. 72492-01, 2015 72495 (Nov. 19, 2015) (final rule 

codified at 25 C.F.R. Part 169) (“[T]he surface estate includes… the ‘subsurface estate’, which 

includes the soil and any other non-mineral material below the surface.”) (emphasis added).   

Neither the Nation nor any individual tribal member has ever asserted any ownership 

interest in the surface (including the subsurface) of Lake Sakakawea.  Nor can they, since the 

surface and subsurface are owned by the United States.  See Pub. L. 81-437, 63 Stat. 1026; 33 

C.F.R. §§ 222.5, 222.5 App. E. 
 
Because the Nation has no ownership interest in the surface or 

subsurface estate under the Lake, the Indian Right-of-Way Act is inapplicable to the Sacagawea 

Pipelines where they cross Lake Sakakawea.  

C. Defendants Have No Inherent Authority to Demand Approval of Paradigm’s 

ROW. 

 

Defendants assert that the Nation has constitutional and/or inherent authority to demand 

consent to the Sagacawea Pipelines.  Again, Defendants are wrong on both counts.  

The Nation’s Constitution defines “tribal lands” as those lands that are “unallotted lands 

of the Fort Berthold Reservation and all lands which may hereafter be acquired by the Three 

Affiliated Nations or by the United States in trust for the Three Affiliated Nations, and no part of 

such land shall be mortgaged, sold, or ceded.”  MHA Constitution, Article IX, Sec. 2.  As 

discussed in Section I(A) above, the MHA ceded and conveyed all of its “right, title and interest” 

in Lake Sakakawea to the United States for construction of the Garrison Dam.  See Pub. L. 81-

437, 63 Stat. 1026.  Thus the Lake and its subsurface are not “tribal lands” under the Nation’s 

Constitution.   

As for the Nation’s inherent authority, the “exercise of tribal power beyond what is 

necessary to protect tribal self-government or to control internal relations is inconsistent with the 

dependent status of the Nations, and so cannot survive without express congressional 
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delegation.”  Montana, 450 U.S. at 546 (“[R]egulation of hunting and fishing by nonmembers of 

the [Nation] on lands no longer owned by the [Nation] bears no clear relationship to tribal self-

government or internal relations.”).  In Montana, the Supreme Court adopted a strict rule 

governing a Nation’s assertion of jurisdiction over non-Indians, holding that “the inherent 

sovereign powers of an Indian [Nation] do not extend to the activities of nonmembers of the 

[Nation].”  Id.  The Montana rule is particularly applicable here, where Congress expressly 

abrogated the Nation’s authority to regulate Lake Sakakawea under the Flood Control Act and 

the 1949 Takings Act.  See Bourland, 508 U.S. at 690-91.   

There is no reason for the Court to deviate from the Montana rule, nor can Defendants 

shoehorn their Order into one of Montana’s narrow exceptions.  Under these exceptions, Nations 

may assert civil jurisdiction over non-members within a reservation only where their conduct 

“threatens or has some direct effect on the political integrity, the economic security, or the health 

or welfare of the Nation.”  Montana, 450 U.S. at 566.  The Sacagawea Pipelines plainly do not 

affect “the political integrity, the economic security, or the health or welfare of the Nation.”  Id.   

The record demonstrating the safety of the Sacagawea Pipelines is abundant.  The BIA 

and the FWS conducted an extensive environmental review that produced a Finding of No 

Significant Impact.  See Doss Decl. at ¶ 20; Exhibit 9.  The Corps conducted a separate review, 

likewise issuing a “Mitigated Finding of No Significant Impact.”  See Doss Decl. at ¶ 20; Exhibit 

10.  In addition, boring the pipelines beneath the lakebed conforms to the Corps’ preferred 

method of crossing water, because it is safe and minimizes environmental impacts.  See Doss 

Decl. at ¶ 15. 

As part of the NEPA process, the Corps held a 30-day public comment period in 

December 2015 to solicit comments on the pipelines’ potential environmental impact.  See 
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Compl. at ¶ 23; Exhibit 10 at p. 4.  Thus Defendants had the opportunity to raise specific 

concerns about the Sacagawea Pipelines, but never did so.  See Compl. at ¶ 23.  To the contrary, 

the Nation required Paradigm to circulate a petition, written by its attorneys, stating that the 

pipelines would “significantly reduc[e] truck traffic, greenhouse gas and other hazards.”  See 

Doss Decl. at ¶ 23; Exhibit 7.  Defendants cannot revisit the Corps’ findings now.  See Dep’t of 

Transp. v. Pub. Citizen, 541 U.S. 752, 764 (2004). 

Beyond the safety of the Sacagawea Pipelines, the Nation consistently has recognized the 

economic benefits of “open[ing] up a critical corridor for the transportation of oil and gas in our 

region.”  Doss Decl. at ¶ 27; Exhibit 11.  Approving the pipeline on tribal lands, the Tribal 

Business Council found that “it is in the best interest of the MHA Nation to authorize and grant 

consent” for a ROW.  Doss Decl. at ¶ 21; Exhibit 2.  

Against this record stands only Defendants’ vague demand for unspecified “assurances,” 

set forth in their Order.  See Exhibit 1.  This is wholly insufficient to “clearly negat[e]” the 

showing of irreparable harm set forth by Paradigm.  Polymer Tech., Inc. v. Bridwell, 103 F.3d 

970, 975 (Fed. Cir. 1996).
1
  

  In the Eighth Circuit, “courts do not measure a movant’s likelihood of success against 

‘wooden or mathematical’ standards.”  Wiley v. Glickman, 1999 WL 33283314, *3 (D.N.D. Apr. 

                                                 
1
  Defendants fare no better under Montana’s narrow exception extending tribal jurisdiction 

over non-members entering into consensual relationships with the Nation in which they “subject 

themselves to tribal jurisdiction.”  450 U.S. at 566.  The Nation’s regulation must “have a nexus 

to the consensual relationship itself…  A nonmember’s consensual relationship in one area thus 

does not trigger tribal civil authority in another—it is not ‘in for a penny, in for a Pound.’”  

Atkinson Trading Co. v. Shirley, 532 U.S. 645, 656 (2001).  Illustrating the limits of this 

exception, the Supreme Court previously rejected the MHA Nation’s assertion of jurisdiction 

over lands subject to a federally-granted right-of-way within the Fort Berthold Indian 

Reservation.  See Strate v. A-1 Contractors, 520 U.S. 438, 459 (1997).  Rejecting the Nation’s 

claim to jurisdiction, the Court held that “neither regulatory nor adjudicatory authority” over the 

right-of-way activity was needed to preserve the “political integrity” of the Nation.  Id.   
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7, 1999) (quoting United Indus. Corp. v. Clorox Co., 140 F.3d 1175, 1179 (8th Cir. 1998)).  

Rather, courts “flexibly weigh the case’s particular circumstances,” and grant injunctive relief 

where the plaintiff presents “serious and difficult issues of law which clearly call for more 

deliberate investigation.”  Wiley, 1999 WL 33283314 at **3-4 (citation and internal quotation 

omitted).  Here, Paradigm has satisfied this burden, and the Court should issue a TRO to prevent 

Defendants from interfering with the construction of the Sacagawea Pipelines.  See id.  

II. Without a TRO, Paradigm and its Affiliates Will Suffer Irreparable Harm. 

As a matter of law, the Court can presume irreparable harm to Paradigm, for two reasons.  

First, “a district court can presume irreparable harm if the movant is likely to succeed on the 

merits.”  Slawson, 2012 WL 3150782 at *2 (citation omitted).  As explained in Section I above, 

Paradigm will succeed on the merits of its claims against Defendants.  Second, “the obstruction 

of an easement of itself is sufficient to show the irreparable nature of the injury and the 

inadequacy of the remedy at law.”  Mid-Am. Pipeline Co. v. Lario Enters., Inc., 942 F.2d 1519, 

1529 (10th Cir. 1991) (citation and internal quotations omitted).  This is particularly true where, 

as here, “irreparable harm may occur… due to the time-sensitive nature” of exercising the 

property right.  Slawson, 2012 WL 3150782 at *2.  

As a matter of indisputable fact, the evidence of irreparable harm to Paradigm is 

overwhelming.  Despite knowing for months that Paradigm was constructing the Sacagawea 

Pipelines across Lake Sakakwea, Defendants waited until Paradigm was at the point of 

maximum vulnerability to serve their Order.  Paradigm has only weeks left to complete both the 

Oil Pipeline and the Natural Gas Pipeline.  See Doss Decl. at ¶¶ 6-10.  If work is not finished by 

November 1, 2016, Paradigm will lose the right to access the property of the major, private 

landowner, and thereby lose the ability to complete the project.  See id.  The “time-sensitive 
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nature” supports a TRO against Defendants to avoid Paradigm’s loss of the Natural Gas Pipeline 

and the millions of dollars invested in this project.  Slawson, 2012 WL 3150782 at *2.  

Specifically, if the Oil Pipeline is not operational by November 1, then Paradigm will not 

be able to meet its transportation commitments to shippers, and those shippers will have the right 

to terminate their existing contracts.  See Doss Decl. at ¶ 11.  The total revenue loss from these 

contracts is more than $277 million.  See id. at ¶ 33.  This is in addition to the loss of $253 

million in capital expenditures associated with the pipeline.  See id. at ¶¶ 12-13.       

As for the Natural Gas Pipeline, Paradigm will lose its anchor natural gas customer if 

construction is not completed by November 1.  See Doss Decl. at ¶¶ 10, 32.  If Paradigm loses 

this customer, the cost of building the Natural Gas Pipeline is unjustifiable.  See id. at  

¶¶ 10, 32.  The Natural Gas Pipeline cannot be completed unless Paradigm resumes construction 

on Monday, August 22, 2016.  See id. at ¶¶ 7, 14.       

Paradigm is unlikely to survive these losses.  See Doss Decl. at ¶¶ 30, 35.  Under such 

circumstances, federal courts grant TROs or other injunctive relief to avoid corporate ruin.  See, 

e.g., Ryko Mfg. Co. v. Eden Services, 759 F.2d 671, 673 (8th Cir. 1985) (affirming injunctive 

relief where plaintiff would be “possibly forced out of business” by defendant’s conduct); see 

also Warren v. City of Ohio, 411 F.3d 697, 711 (6th Cir. 2005) (“[F]inancial ruin qualifies as 

irreparable harm.”) (citations omitted); Performance Unlimited, Inc. v. Questar Publishers, Inc., 

52 F.3d 1373, 1382 (6th Cir. 1995) (same); Stenberg v. Checker Oil Co., 573 F.2d 921 (6th Cir. 

1978) (noting that preliminary injunction is warranted to avoid “severe financial hardship” that 

“would render a later judgment on the merits meaningless”).   

An TRO is particularly appropriate because Paradigm cannot recover its losses from 

Defendants (or the Nation).  “The threat of unrecoverable economic loss… qualif[ies] as 
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irreparable harm.”  Iowa Utils. Bd. v. FCC, 109 F.3d 418, 426 (8th Cir. 1996) (citations omitted); 

accord Odebrecht Const., Inc. v. Secy., Fla. Dept. of Transp., 715 F.3d 1268, 1289 (11th Cir. 

2013) (noting that “numerous courts” have held that “the inability to recover monetary damages” 

constitutes irreparable harm); Crowe & Dunlevy, PC v. Stidham, 640 F.3d 1140, 1157 (10th Cir. 

2011) (“A plaintiff satisfies the irreparable harm requirement by showing a significant risk that 

he or she will experience harm that cannot be compensated after the fact by monetary damages.”) 

(citation and internal quotation omitted).  Paradigm requests that the Court exercise its authority 

to avoid irreparable harm and grant a TRO against Defendants.   

III. Equity Weighs in Favor of Paradigm and Against Defendants.  

A TRO is appropriate if the irreparable harm to Paradigm outweighs any harm that a 

TRO would cause to Defendants.  See Dataphase Sys., Inc., 640 F.2d at 114.  The irreparable 

harm to Paradigm—both presumed as a matter of law and established as a matter of fact—is 

devastating.  See Section II, supra.   

In stark contrast, Defendants will suffer no harm at all.  Under the Mineral Leasing Act, 

Defendants have no right to interfere with the Corps’ exclusive authority to issue ROWs on 

federal lands.  See 30 U.S.C. § 185(a) (authorizing federal government to approve such ROWs); 

Bourland, 508 U.S. at 694-95 (holding federal jurisdiction over fee lands “affirmatively 

abrogate[s] the [Nation’s] authority to regulate entry onto or use of these lands”).  Thus 

Defendants have not suffered a “harm,” i.e., an injury to a “legally protected interest.”  Eli Lilly 

& Co. v. Premo Pharm. Labs., Inc., 630 F.2d 120, 136 (3rd Cir. 1980).  Indeed, given 

Defendants’ multiple opportunities to express concern about the Sacagawea Pipelines, any harm 

to them would be purely “self-inflicted.”  Salt Lake Tribune Pub. Co. v. AT&T Corp., 320 F.3d 

1081, 1106 (10th Cir. 2003).  The equities therefore weigh decisively in favor of a TRO.    
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IV. The Issuance of a TRO Furthers the Public Interest.  

“[T]he public interest” supports a TRO against Defendants.  Dataphase Sys., Inc., 640 

F.2d at 114.  Completing the Sacagawea Pipelines will create new jobs, generate additional tax 

revenues, reduce road traffic, and reduce emissions.  See Doss Decl. at ¶¶ 22, 26.  In the words of 

the Tribal chairman, the pipelines “will open up a critical corridor for the transportation of oil 

and gas in our region.”  Id. at ¶ 27.   And as more than 600 tribal members recognized, the 

pipelines “will provide economic benefits to the Nation while significantly reducing truck traffic, 

greenhouses gas and other hazards.”  Exhibit 7.  The Tribal Business Council and North 

Dakota’s congressional delegation agree with these tribal members.  See Doss Decl. at ¶¶ 21, 24-

26. 

All of these benefits are lost without the Sacagawea Pipelines, and the Sacagawea 

Pipelines almost certainly are lost without a TRO.  More natural gas will be flared into the 

atmosphere, contributing to the over $1 billion in annual lost revenue, along with the attendant 

loss to taxpayers.  See Doss Decl. at ¶¶ 28-29.  As for oil produced on the south side of Lake 

Sakakawea, it “might remain in the ground and never be used, or might be brought to market in 

other ways—potentially by methods less efficient and more harmful than pipeline 

transportation.”  Sierra Club v. U.S. Army Corps of Engineers, 803 F.3d 31, 33 (D.C. Cir. 2015).  

In either event, the public interest is undermined if Defendants’ interference is not restrained.  

CONCLUSION 

For the foregoing reasons, Paradigm respectfully requests that the Court issue a TRO 

against Defendants to prevent enforcement of the Cease and Desist Order. 
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Respectfully submitted this 19th day of August, 2016. 

 

/s/ Anthony J. Shaheen   

Anthony J. Shaheen (ND Bar. No. 6996) 

Christopher A. Chrisman (ND Bar No. 7001) 

Andrew C. Emrich (Admission Pending) 

Jessica M. Schmidt (Admission Pending) 

Holland & Hart, LLP 

555 Seventeenth Street, Suite 3200 

Denver, Colorado  80202-3979 

Phone:  (303) 295-8054 (A. Shaheen) 

  (303) 295-8013 (C. Chrisman) 
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cachrisman@hollandhart.com 
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