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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

Dakota Access, LLC  

Plaintiff, 

v. 

Dave Archambault II, Jonathan Edwards, 
Dana Yellow Fat, Valerie Dawn 
Wolfnecklace, Clifton Verle Hollow, Donald 
Dennis Strickland, Aaron Gabriel Neyer, and 
John and Jane Does, 

Defendants. 

 
 
Court File No. 1:16-cv-00296 

 

Defendants Dave Archambault II and 
Dana Yellow Fat’s  
Memorandum of Law in Support of 
Motion to Dismiss  
under Fed. R. Civ. P. 12(b)(1) and 
12(b)(6)  
 

Introduction 

Plaintiff Dakota Access, LLP filed this suit against seven named defendants, as 

well as several John and Jane Does. These defendants include Dave Archambault II, the 

Chairman of the Standing Rock Sioux Tribe of North Dakota, and Dana Yellow Fat, a 

member of the Tribal Council. Dakota Access is seeking damages, injunctive relief, and 

declaratory judgment stemming from protests against construction of the Dakota 

Access Pipeline (“the Pipeline”) in Morton County, North Dakota. Defendants 

Archambault and Yellow Fat move to dismiss Dakota Access’s claims pursuant to 

Federal Rule 12(b)(1) for lack of subject-matter jurisdiction, because Plaintiff has failed 

to plausibly allege an adequate amount in controversy for diversity jurisdiction in 

federal court. Defendants also move for dismissal under Federal Rule 12(b)(6) for failure 

to state a claim. Accordingly, the Court should dismiss Dakota Access’s claims as to 

Chairman Archambault and Councilman Yellow Fat in their entirety. In the alternative 

to complete dismissal, because Plaintiffs have failed to plead their trespass claim against 

Defendants Archambault and Yellow Fat, these Defendants request that at the very 
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least, this Court clarify that no claim for monetary damages has been pleaded against 

them. 

Factual Background 

This case stems from the construction of an oil pipeline through North Dakota 

and other states, and protests against the construction. If completed, the Pipeline would 

extend for 1,100 miles and would carry up to 570,000 barrels of crude oil per day. 

The Pipeline would cross Lake Oahe less than a half mile upriver from the 

Standing Rock Sioux Reservation, and would cross ancestral tribal lands, meaning a 

leak could completely foul the tribe’s drinking water.1 In addition, the path crosses 

many sacred sites, including burial areas.2 Despite the religious, cultural, and economic 

significance of these areas to the Standing Rock Sioux, the Army Corp of Engineers did 

not meaningfully take the perspective of the tribe into account in its Environmental 

Assessment (“EA”). When the final EA was released on July 25, 2016, it took the 

position that the Pipeline would have no direct or indirect impact on the Standing Rock 

Sioux Tribe, and did not meaningfully address any of the Tribe’s concerns.3 

On July 27, 2016, the Standing Rock Sioux Tribe filed suit in federal district court 

in the District of Columbia against the Army Corps of Engineers, challenging the July 25 

decision on the grounds that it violated the Clean Water Act, the National 

Environmental Policy Act, and Section 106 of the National Historic Preservation Act. 

Plaintiff Dakota Access intervened as a Defendant in that case on August 5.4 The Tribe 

                                              
1 See e.g. Complaint at ¶¶ 9, 38–39, 203–204, Standing Rock Sioux Tribe v. U.S. Army 
Corps of Engineers, No. 1:16-cv-01534 (U.S. District Court, District of Columbia) (July 
27, 2016). 
2 E.g. id. at ¶¶ 40–41, 51. 
3 E.g. id. at ¶¶ 59, 66. 
4 Complaint, Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, No. 1:16-cv-
01534 (July 27, 2016). 
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moved for a preliminary injunction, which was scheduled to be heard on August 24, 

2016. 

On Wednesday, August 10, 2016, Plaintiff Dakota Access began construction of 

the Pipeline on the doorstep of the Standing Rock Sioux Reservation, in Morton County, 

North Dakota, approximately 34 miles south of Mandan, North Dakota, near Highway 

1806. In response, members of the Standing Rock community—along with members of 

other tribes and many non-Indians—spontaneously began engaging in prayer, vigil, 

and peaceful protest at the construction site. 

From the beginning, Chairman Archambault and Councilman Yellow Fat have 

consistently stressed that protests must remain peaceful and non-violent. Neither 

condones, nor advocates, anything other than peaceful expressive opposition to the 

Pipeline—expressions that are protected by the First Amendment. In point of fact, 

Chairman Archambault and Councilman Yellow Fat have consistently been moderating 

influences. On August 14, 15, and 16, 2016, Chairman Archambault spoke with the 

protest camps, and reminded the crowd that protests must remain peaceful.5 In a 

similar vein, he issued a press statement saying, in part, that “protests regarding Dakota 

Access pipeline must be peaceful. There is no place for threats, violence, or criminal 

activity. This is simply not our way. So, the Tribe will do all it can to see that 

participants comply with the law and maintain the peace.”6 

                                              
5 Amy Dalrymple, Tribal Chairman Calls for Peaceful Protest; N.D. Delegation Weighs in on 
Dakota Access, OIL PATCH DISPATCH (Aug. 17, 2016), available at 
https://oilpatchdispatch.areavoices.com/2016/08/17/tribal-chairman-calls-for-
peaceful-protest-n-d-delegation-weighs-in-on-dakota-access/. 
6 Standing Rock Sioux Tribe, Statement of Dave Archambault II, Chairman of the Standing 
Rock Sioux Tribe, FACEBOOK (Aug. 16, 2016), available at 
https://www.facebook.com/permalink.php?story_fbid=1336537363041197&id=402298
239798452. 
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Despite the best efforts of Chairman Archambault and Councilman Yellow Fat, 

the protests have not been entirely peaceful, as some of the many hundreds of 

protestors have trespassed on the land over which Dakota Access had easements, in 

attempts to halt construction.7 But neither Archambault nor Yellow Fat is even alleged 

to have been connected to any trespass or alleged acts of violence (Compl. ¶¶ 72–75.). In 

fact, the only allegations against Chairman Archambault and Councilman Yellow Fat 

are that they tried to block access to the site, and pushed past police officers, resulting in 

their arrests for disorderly conduct. (Compl. ¶¶ 43-45.) 

On September 9, 2016, the District of Columbia denied the Standing Rock Tribe a 

preliminary injunction in Case No. 1:16-cv-01534. However, the Tribe won a reprieve 

later in the day, when the United States Department of Justice, the Department of the 

Interior, and the Department of the Army announced in a joint statement that “The 

Army will not authorize constructing the Dakota Access pipeline on Corps land 

bordering or under Lake Oahe until it can determine whether it will need to reconsider 

any of its previous decisions regarding the Lake Oahe site under the National 

Environmental Policy Act (NEPA) or other federal laws. Therefore, construction of the 

pipeline on Army Corps land bordering or under Lake Oahe will not go forward at this 

time.”8 Given this recent announcement from the federal agencies that they are no 

                                              
7 Notably, the violence accompanying the protests was not only perpetrated by 
protesters. Dakota Access employees or contractors also responded to protesters with 
aggressive tactics and by deploying attack dogs, which bit at least six people. James 
MacPherson, Oil Pipeline Protest Turns Violent in Southern North Dakota, AP (Sept. 5, 
2016), available at 
http://bigstory.ap.org/article/049d3b8e31284c1c8a0174e251cb7592/oil-pipeline-
protest-turns-violent-southern-north-dakota. 
8 Joint Statement from the Department of Justice, the Department of the Army and the 
Department of the Interior Regarding Standing Rock Sioux Tribe v. U.S. Army Corps of 
Engineers (Sept. 9, 2016), available at https://www.justice.gov/opa/pr/joint-statement-
department-justice-department-army-and-department-interior-regarding-standing. 
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longer authorizing construction of the pipeline on Army Corps land bordering or under 

Lake Oahe, Plaintiff Dakota Access’s claims throughout its complaint that it has the 

legal right to construct the pipeline are now false. 

Legal Standard 

A complaint should be dismissed under Rule 12(b)(1) where a court lacks subject 

matter jurisdiction over the dispute. 28 U.S.C. § 1332(a)(1) provides that district courts 

have original jurisdiction over all civil actions between citizens of different states where 

the amount in controversy exceeds the sum or value of $75,000. Whether a plaintiff 

satisfies the minimum amount-in-controversy requirement is a jurisdictional question 

for the court to decide. Trimble v. Asarco, Inc., 232 F.3d 946, 959 (8th Cir. 2000). If it 

appears that the value of the claim is less than $75,000, the complaint must be 

dismissed. Id. This Court has an obligation to determine that it has subject matter 

jurisdiction. 

It is well settled that the party invoking federal jurisdiction bears the burden of 

proving the jurisdictional requirements. Hatridge v. Aetna Casualty & Surety Co., 415 F.2d 

809, 814 (8th Cir. 1969). Once a defendant challenges the amount in controversy, the 

plaintiff has the burden of proving that its claims meet the minimum by a 

preponderance of the evidence. Bergstrom v. Burlington N. R.R., 895 F. Supp. 257, 258 

(D.N.D. 1995); see also Scottsdale Ins. Co. v. Universal Crop Prot. All., LLC, 620 F.3d 926, 931 

(8th Cir. 2010) (“If the defendant challenges the plaintiff's allegations of the amount in 

controversy, then the plaintiff must establish jurisdiction by a preponderance of the 

evidence.”). 

A complaint should be dismissed under Rule 12(b)(6) if it fails to make 

allegations that, if proven, would entitle the plaintiff to relief. Wisdom v. First Midwest 

Bank, 167 F.3d 402, 406-07 (8th Cir. 1999). To survive a motion to dismiss, a complaint 
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must contain “enough facts to state a claim to relief that is plausible on its face.” Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 545 (2007). “’[C]onclusory statements’ and ‘naked 

assertion[s] devoid of further factual enhancement are insufficient.’” Retro TV Network, 

Inc. v. Luken Communications, LLC, 696 F.3d 766, 769 (8th Cir. 2012). And a plaintiff’s 

factual allegations must establish a reasonable inference of liability; a “sheer possibility” 

is not enough. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). 

In considering a motion to dismiss based on Rule 12(b)(6), the Court may 

consider matters of public record. See Levy v. Ohl, 477 F.3d 988, 991 (8th Cir. 2007) 

(affirming dismissal based on a public document). 

Argument 

Plaintiff’s claims against Chairman Archambault and Councilman Yellow Fat 

should be dismissed under Fed. R. Civ. P. 12(b)(1) because Dakota Access fails plausibly 

to meet the $75,000 amount-in-controversy requirement necessary for the court to 

exercise subject matter jurisdiction under 28 U.S.C. § 1332. In addition, Plaintiff’s claims 

against Chairman Archambault and Councilman Yellow Fat should be dismissed under 

Fed. R. Civ. Pro. 12(b)(6) because the Complaint fails to state a claim upon which relief 

can be granted. In the event the Court decides not to grant a motion to dismiss against 

Chairman Archambault and Councilman Yellow Fat, it should clarify that because 

Count III, alleging trespass and requesting money damages, was not brought against 

them, no claim for monetary damages is pending against either Defendant Archambault 

or Defendant Yellow Fat. 
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A. This Court Lacks Jurisdiction Over the Claims Against Defendants 
Archambault and Yellow Fat, Because Plaintiff’s Claims Fail to 
Plausibly Allege the Requisite Amount in Controversy. 

Peacefully marching, demonstrating, and picketing is entitled to constitutional 

protection under the rights of free speech and assembly, even if it is intentionally and 

concededly for the purpose of bringing to light the conduct of a private company with a 

hope that such will damage that company’s economic outlook. Thornhill v. Alabama, 310 

U.S. 88 (1940). “[T]he presence of activity protected by the First Amendment imposes 

restraints on the grounds that may give rise to damages liability and on the persons 

who may be held accountable for those damages.” NAACP. v. Claiborne Hardware Co., 

458 U.S. 886, 916-17 (1982). “While the State legitimately may impose damages for the 

consequences of violent conduct, it may not award compensation for the consequences 

of nonviolent, protected activity.” Id. at 918. 

Furthermore, liability “may not be imposed merely because an individual 

belonged to a group, some members of which committed acts of violence.” Id. at 920. 

This is because “[o]rganizers of protests ordinarily cannot warrant in good faith that all 

the participants in a demonstration will comply with the law. Demonstrations are often 

robust. No one can guarantee how demonstrators will behave throughout the course of 

the entire protest.” United States v. Baugh, 187 F.3d 1037, 1043 (9th Cir. 1999). Well-

established principles thus exist ensuring liability can be imputed to a protester for the 

unlawful conduct of other protesters by association (1) only when “the group itself 

possessed unlawful goals and that the individual held a specific intent to further those 

illegal aims,” Claiborne Hardware at 920; or (2) on the basis of agency principles, such as 

when the principal ratifies or authorizes the unlawful conduct. Id. at 931 (“To impose 

liability without a finding that [defendant] authorized—either actually or apparently—

or ratified unlawful conduct would impermissibly burden the rights of political 
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association that are protected by the First Amendment.”). “Only those losses 

proximately caused by unlawful conduct [of an individual] may be recovered.” Id. at 

918. 

Plaintiff does not allege that any trespassing or allegedly violent protesters were 

acting as agents of Chairman Archambault and Councilman Yellow Fat. Even read 

extraordinarily generously, allegations that Chairman Archambault excused all Tribe 

employees from work on August 12, 2016 for the purpose of engaging in public prayer 

and peaceful assembly does not constitute allegations that the Chairman authorized or 

condoned trespassing or alleged violence. Cf. Thornhill v. Alabama, 310 U.S. 88 (1940) 

(protesting is protected by the Constitution even when explicitly aimed at harming a 

company’s economic outlook.). 

 “Only those losses proximately caused by unlawful conduct [of an individual] 

may be recovered,” Claiborne Hardware at 918, and the State “may not award 

compensation for the consequences of nonviolent, protected activity,” id. The 

complaint, on its face, alleges no causes of action against either Chairman Archambault 

or Councilman Yellow Fat for money damages. Moreover, neither Chairman 

Archambault nor Councilman Yellow Fat is jointly and severally liable with all 

protestors for the intentional tort of trespass. As a general rule, claims against multiple 

defendants cannot be aggregated to reach the amount in controversy unless defendants 

are jointly liable. See 15-102 Moore's Federal Practice - Civil § 102.108; Sovereign Camp 

Woodmen of World v. O'Neill, 266 U.S. 292, 295 (1924). 

In light of the facts above, there is no plausible, good faith showing Dakota 

Access could make that losses proximately caused by Chairman Archambault and 

Councilman Yellow Fat are in excess of $75,000. Plaintiff’s claim for injunctive relief 

similarly does not meet the required amount in controversy. For the purposes of 
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determining the amount in controversy where only non-monetary relief is sought, the 

value is determined by looking at the pecuniary effect that an adverse decision would 

have on either party. Adams v. Am. Family Mut. Ins. Co., 981 F. Supp. 2d 837 (S. D. Iowa 

2013) (“costs incurred by a defendant in complying with an injunction . . . constitute 

appropriate considerations in determining the amount in controversy.”); Bergstrom v. 

Burlington N. R.R., 895 F. Supp. 257, 262 (D. N.D. 1995) (holding that the value of 

equitable relief counts toward amount-in-controversy requirement). 

Since claims are not aggregated across all defendants, see 15-102 Moore's Federal 

Practice - Civil § 102.108; Sovereign Camp Woodmen of World v. O'Neill, 266 U.S. 292, 295 

(1924), Dakota Access cannot aggregate harm from all protestors in calculating the 

value of an injunction against individuals acting independently. Even if Dakota Access 

retained a valid claim for an injunction against Chairman Archambault and 

Councilman Yellow Fat, which it does not, the costs of their complying with the 

injunction cannot plausibly be calculated in excess of $75,000. 

Because the Complaint does not allege a damages claim against Chairman 

Archambault and Councilman Yellow Fat, and because there is no plausible scenario in 

which the value of an injunction against the Chairman and the Councilman exceeds the 

$75,000 statutory requirement, this Court lacks subject matter jurisdiction over the 

Plaintiff’s claims against Defendants Archambault and Yellow Fat. This Court should 

dismiss all claims against them pursuant to Rule 12(b)(1). 

B. Neither Plaintiff’s Declaratory Judgment Claim Nor Its Injunction 
Claim Entitles Plaintiff to Relief. 

Dakota Access’s Complaint asserts three counts, none of which states a valid 

claim for relief against Chairman Archambault or Councilman Yellow Fat. The counts 

seek: (1) judgment under 28 U.S.C. § 2201 declaring that Dakota Access has the right to 
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construct the Pipeline; (2) injunctive relief, premised on the notion that “Dakota Access 

and its contractors have the right to construct the Pipeline in North Dakota in 

accordance with the permits and authorizations obtained.”; and (3) damages for civil 

trespass. 

The declaratory judgment count relies on the premise that Dakota Access is 

entitled to immediately construct the Pipeline. Compl. ¶¶ 16, 17, 22, 67–69. However, in 

light of recent events, this assertion is now false. As the Department of Justice, the 

Department of the Army, and the Department of the Interior noted in their September 9, 

2016 joint statement, “[t]he Army will not authorize constructing the Dakota Access 

pipeline on Corps land bordering or under Lake Oahe until it can determine whether it 

will need to reconsider any of its previous decisions regarding the Lake Oahe site under 

the National Environmental Policy Act (NEPA) or other federal laws. Therefore, 

construction of the pipeline on Army Corps land bordering or under Lake Oahe will not 

go forward at this time.”9 Therefore, Dakota Access does not have authority to construct 

the pipeline at this time. 

The current situation is that the federal agencies have made clear that they do not 

authorize construction on Army Corps land bordering and under Lake Oahe that is 

necessary for the construction of the Pipeline. Therefore, Dakota Access cannot 

plausibly allege that they have all necessary permits from federal agencies to construct 

the Pipeline at this time. As such, their count for declaratory judgment fails. 

Absent the underlying declaratory judgment claim, no cause of action remains 

which supports the issuance of an injunction against Chairman Archambault and 

                                              
9 Joint Statement from the Department of Justice, the Department of the Army and the 
Department of the Interior Regarding Standing Rock Sioux Tribe v. U.S. Army Corps of 
Engineers (Sept. 9, 2016), available at https://www.justice.gov/opa/pr/joint-statement-
department-justice-department-army-and-department-interior-regarding-standing. 
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Councilman Yellow Fat.10 An injunction is not itself a cause of action, but merely a 

remedy to prevent harm from otherwise unlawful behavior. Cf. Henke v. Arco Midcon, 

L.L.C., 750 F. Supp. 2d 1052, 1059-60 (E.D. Mo. 2010) (dismissing claim for injunction 

because “Injunctive relief . . . is a remedy, not an independent cause of action.”); Plan 

Pros, Inc. v. Zych, No. 8:08CV125, 2009 WL 928867, at *2 (D. Neb. Mar. 31 , 2009) 

(dismissing injunction claim against defendants because “no independent cause of 

action for injunction exists”); Motley v. Homecomings Fin. , LLC, 557 F. Supp. 2d 1005, 

1014 (D. Minn. 2008) (dismissing claim for injunction because it was “merely” a remedy, 

not a separate cause of action); Fletcher v. Conoco Pipe Line Co. , 129 F. Supp. 2d 1255, 

1264 (W.D. Mo. 2001) (“The Court agrees that there is no ‘injunctive’ cause of action . . . 

Plaintiffs must allege some wrongful conduct on the part of Defendant for which their 

requested injunction is an appropriate remedy.”); Slemmer v. McGlaughlin Spray Foam 

Insulation, Inc., 955 F. Supp. 2d 452, 465 (E.D. Pa. 2013) (“An injunction is a remedy, not 

a separate claim or cause of action. A pleading can . . . request injunctive relief in 

connection with a substantive claim, but a separately pled claim or cause of action for 

injunctive relief is inappropriate.” (quoting Jensen v. Quality Loan Serv. Corp., 702 F. 

Supp. 2d 1183, 1201 (E.D. Cal. 2010) (alteration in original). 

With no underlying claim to sustain it, Plaintiff’s purported Count II seeking 

injunctive relief must be dismissed. 

C. The Court Should Clarify That Because Count III For Civil Trespass 
Does Not Allege Any Wrongdoing by Dave Archambault and Dana 
Yellow Fat, No Claim for Damages is Pending Against Them. 

Plaintiff’s civil trespass claim, Count III, is the only claim in the complaint for 

money damages. That claim, along with the request for relief, is broadly written 

                                              
10 See Part C, infra.  
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allowing confusion against which of the Defendants it is brought. But Plaintiff does not 

make any allegations regarding Chairman Archambault or Councilman Yellow Fat in 

its trespass claim. (Compl. 74–75.) Plaintiff alleges only that “Edwards, Wolfnecklace, 

Hollow, and Doe Defendants intentionally and without consent or other privilege, 

unlawfully entered the private property at the Construction Site possessed by Dakota 

Access.” (Compl. ¶ 74). Nowhere else in their Complaint does Plaintiff allege that either 

Chairman Archambault or Councilman Yellow Fat left public property on any occasion. 

Because there are no allegations of trespass against these Defendants, even if this 

Court declines to dismiss this case in its entirety against Chairman Archambault and 

Councilman Yellow Fat, this Court should clarify in its order that because Plaintiff’s 

trespass claim was not brought against Chairman Archambault and Councilman Yellow 

Fat, and no claim for monetary damages is pending against them, they are at no risk of 

liability for any money damages to Plaintiff. Such a ruling will save judicial economy 

and promote efficiency, as well as allow them to avoid incurring unnecessary legal fees. 
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Conclusion 

For these reasons, Defendants Archambault and Yellow Fat respectfully request 

that the Court dismiss this action in its entirely under Rules 12(b)(1) and 12(b)(6). In the 

alternative, this Court should clarify that no claim for money damages remains against 

Defendants Archambault or Yellow Fat. 
  
Dated: September 15, 2016 ROBINS KAPLAN LLP 

 
By:  /s/ Timothy Q. Purdon   
 Timothy Q. Purdon (ND #05392) 
 

1207 West Divide Avenue, Suite 200 
Bismarck, ND 58503 
Telephone: (701) 255-3000 
Fax: (612) 339-4181 
tpurdon@robinskaplan.com 
 
Katherine S. Barrett Wiik (admission 
pending) 
Geoffrey H. Kozen (admission pending) 
 
2800 LaSalle Plaza 
800 LaSalle Avenue 
Minneapolis, MN 55402 
Telephone: (612) 349-0809 
Fax: (612) 339-4181 
kbarrettwiik@robinskaplan.com 
gkozen@robinskaplan.com 
 
Attorney for Defendants Archambault and Yellow 
Fat 
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