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 I. INTRODUCTION 
 
 The Temporary Restraining Order (“Order”) was issued ex parte on August 16, 

2016. (Dkt. 7.) The sole evidence before the court consists of a declaration by one Paul 

Olson, who owns a security company contracted by Dakota Access LLC. Mr. Olson’s 

Declaration is hearsay based on unnamed other individuals and records indicating that 

Defendants were arrested. It is not based on personal knowledge or observation, and 

should be stricken, or at least disregarded. (Dkt. 6.)  

 Defendants contest the facts as alleged in Mr. Olson’s declaration and in the 

unverified Complaint, particularly with regard to allegations implying violence by any of 

the Defendants. The DAPL has been the subject of a large and peaceful Native-led 

protest movement. As the United States government has recognized, “important issues 

raised by the Standing Rock Sioux Tribe and other tribal nations and their members 

regarding the Dakota Access pipeline specifically, and pipeline-related decision-making 

generally, remain.” “In recent days, we have seen thousands of demonstrators come 

together peacefully, with support from scores of sovereign tribal governments, to exercise 

their First Amendment rights and to voice heartfelt concerns about the environment and 

historic, sacred sites.  It is now incumbent on all of us to develop a path forward that 

serves the broadest public interest.” (See Request for Judicial Notice, Exhibit 1, Joint 

Statement from the Department of Justice, the Department of the Army and the 

Department of the Interior Regarding Standing Rock Sioux Tribe v. U.S. Army Corps of 

Engineers Sept. 9, 2016 <https://www.justice.gov/opa/pr/joint-statement-department-
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justice-department-army-and-department-interior-regarding-standing> “Joint 

Statement”.) 

 The current Order enjoins Defendants “and any person or entities acting in concert 

with or on behalf of the Defendants” from “unlawfully interfering in any way with the 

Plaintiff and its representatives’ access and construction of the Pipeline.” This is subject 

to extremely broad interpretation including as to location and conduct prohibited and has 

had a chilling effect on the exercise of First Amendment rights to free exercise of 

religion, freedom of speech and assembly on the Defendants and the entire movement in 

opposition to the DAPL.  

II. STANDARD OF PROOF 
 
 Ex parte restraining orders are generally disfavored. “[O]ur entire jurisprudence 

runs counter to the notion of court action taken before reasonable notice and an 

opportunity to be heard has been granted both sides of a dispute.” (Granny Goose Foods, 

Inc. v. Bhd. of Teamsters & Auto Truck Drivers Local No. 70 of Alameda Cty., 415 U.S. 

423, 438–39 (1974).) Ex parte orders should be restricted to serving their underlying 

purpose of preserving the status quo and preventing “immediate and irreparable injury, 

loss, or damage” so long as is necessary to hold a hearing. (North Dakota v. U.S. Army 

Corps of Engr’s, 264 F.Supp.2d 871, 879 (D.N.D. 2003).)  

 This is particularly true when the injunction sought pertains to the exercise of First 

Amendment rights. There is a heavy presumption against the constitutional validity of 

any prior restraint on expression. (Carroll v. Princess Anne, 393 U.S. 175, 181 (1968).) If 
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all parties have not been heard, “[t]he facts in any case involving a public demonstration 

are difficult to ascertain and even more difficult to evaluate. Judgment as to whether the 

facts justify the use of the drastic power of injunction necessarily turns on subtle and 

controversial considerations and upon a delicate assessment of the particular situation in 

light of legal standards, which are inescapably imprecise. In the absence of evidence and 

argument offered by both sides and of their participation in the formulation of value 

judgments, there is insufficient assurance of the balanced analysis and careful 

conclusions which are essential in the area of First Amendment adjudication.” (Id. at p. 

183.)  

 Under Rule 65, subdivision (b), a court considering issuing an ex parte temporary 

restraining order (TRO) must look to the specific facts shown by an affidavit to determine 

whether immediate and irreparable injury, loss, or damage will result to the movant. The 

moving party must meet the statutory requirements for an ex parte TRO before the Court 

reaches consideration of the Dataphase factors. (See Zidon v. Pickrell, 338 F. Supp. 2d 

1093, 1095 (D.N.D. 2004) [holding a movant for an ex parte TRO did not meet the 

statutory requirements where he failed to demonstrate an immediate, irreparable harm 

would result if the TRO was not granted]; North Dakota v. U.S. Army Corps of Engr’s, 

supra, 264 F.Supp.2d at pp. 878–880 [holding movant failed to demonstrate an 

immediate and irreparable harm would result if the state TRO was not extended and 

instructing the parties to address the Dataphase factors at the subsequent hearing on a 

preliminary injunction].) 
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 If the statutory prerequisites for an ex parte TRO are met, the Court must then 

consider the Dataphase factors, also necessary for a preliminary injunction: “(1) the 

threat of irreparable harm to the movant; (2) the state of the balance between this harm 

and the injury that granting the injunction will inflict on other parties litigant; (3) the 

probability that movant will succeed on the merits; and (4) the public interest.” 

(Dataphase Systems v. C L Systems, 640 F.2d 109, 114 (8th Cir. 1981).) 

 The movant bears the burden of establishing the propriety of a TRO or preliminary 

injunction. “No single factor in itself is dispositive; in each case all of the factors must be 

considered to determine whether on balance they weigh towards granting the injunction.” 

(Baker Elec. Coop., Inc. v. Chaske, 28 F.3d 1466, 1472 (8th Cir. 1994) (emphasis added), 

citing Calvin Klein Cosmetics Corp. v. Lenox Lab., 815 F.2d 500, 503 (8th Cir.1987) and 

Dataphase, 640 F.2d at 114.)   

 III. THE ORDER SHOULD BE DISSOLVED AND THE 
PRELIMINARY INJUNCTION DENIED BECAUSE IT IS AN 
UNCONSTITUTIONAL PRIOR RESTRAINT ON FIRST AMENDMENT 
ACTIVITY, INCLUDING THE FREE EXERCISE OF RELIGION. 
 

 The Order is an unconstitutional prior restraint on the fundamental First 

Amendment rights to freedom of speech and assembly and the free exercise of religion. 

Its broad wording is likely to be interpreted to ban protest on public roads and rights-of-

way and on private property where Plaintiff is not the landowner, and to bar the Lakota / 

Dakota people, such as Defendants Wolf Necklace and Hollow, from access to their 

sacred sites. Defendants and many of the persons present at the incidents referred to in 

the Complaint went to the construction site not only to protest the construction of the 
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pipeline, but to engage in prayer and to protect their ancestral sacred sites, and they wish 

to continue to engage in prayer at sacred sites in proximity to the construction.  

 As described in three declarations by expert Tim Mentz filed in support of the 

Standing Rock Sioux Tribe’s lawsuit for injunctive relief to stop the pipeline1, many 

Lakota / Dakota sacred sites lie within and near the pipeline corridor, including burial 

sites and other historic sacred sites that are used for prayer and spiritual connection and 

are vital to the religious life and heritage of the Lakota / Dakota people. (See Request for 

Judicial Notice, filed herewith, Exhibits 2-4.) It is the “policy of the United States to 

protect and preserve for American Indians their inherent right of freedom to believe, 

express, and exercise the traditional religions of the American Indian ... including but not 

limited to access to sites, use and possession of sacred objects, and the freedom to 

worship through ceremonials and traditional rites.” (American Indian Religious Freedom 

Act (AIRFA), 42 U.S.C. § 1996, emphasis added; see Crow v. Gullet, 541 F.Supp. 785 

(D.S.D.1982) [AIRFA meant to insure that Native Americans are given the protection 

guaranteed under the First Amendment.]) As Justice Brennan has explained, “Native 

American faith is inextricably bound to the use of land. The site-specific nature of Indian 

religious practice derives from the Native American perception that land is itself a sacred, 

living being... Rituals are performed in prescribed locations not merely as a matter of 

traditional orthodoxy, but because land, like all other living things, is unique, and specific 

sites possess different spiritual properties and significance.” (Lyng v. Nw. Indian 

                                            
1 Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, D.D.C. No. C16-1534 JEB 
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Cemetery Protective Ass'n, 485 U.S. 439, 460-461 (1988), disn. opn. of Brennan, J. 

[citations omitted].2)  

 Like Edwards, Defendants Wolf Necklace and Hollow contest Plaintiff’s 

allegations that they engaged in any unlawful or violent acts. Moreover, religious 

expression, and activities such as demonstrations, protest marches, and picketing are 

clearly protected by the First Amendment. (Collins v. Jordan, 110 F.3d 1363, 1371 (9th 

Cir. 1996).) There is a heavy presumption against the validity of a prior restraint on First 

Amendment activity. This prior restraint doctrine encompasses injunctive systems which 

threaten or bar future speech based on some past infraction. (Madsen v. Women’s Health 

Center, Inc., 512 U.S. 753, 798 (1994).)  

 Prior restraints are upheld only when there is compelling public need and surgical 

precision of restraint. Even when First Amendment activity is intermixed with violent 

conduct, “precision of regulation is demanded.” (Madsen v. Women’s Health Center, 

supra, at p. 798; NAACP v. Claiborne Hardware Co., 458 U.S. 886, 916 (1982).) The 

instant Order forbidding Defendants and “any person or entities acting in concert with” 
                                            
2 Although the majority opinion in Lyng held that the free exercise clause did not prohibit the 
government from logging and building a road through an area sacred to Native peoples, Lyng 
notes that forbidding access to sacred sites would raise different constitutional questions, and the 
line of cases following Lyng, in allowing development activities that impact sacred sites, each 
note that the Native peoples were not denied such access. (See Attakai v. United States, 746 F. 
Supp. 1395, 1404 (D. Ariz. 1990); and e.g., Wilson v. Block, 708 F.2d 735 (D.C.Cir.1983) 
[decision to permit private interests to expand and develop government-owned ski area did not 
violate the First Amendment rights of Navajo and Hopi Indian tribes, who were not denied 
access to the sacred area or impaired in their ability to gather sacred objects or conduct 
ceremonies]; Badoni v. Higginson, 638 F.2d 172 (10th Cir.1980) [impounding water to form 
Lake Powell and allowing tourists to visit National Monument did not violate the free exercise 
rights of the Indians residing in the area because they still had access to the sacred area and 
because the Government had a compelling interest in maintaining the lake's capacity].) 
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them from “unlawfully interfering in any way with the Plaintiff and its representatives’ 

access and construction of the Pipeline” is not precise, but subject to broad interpretation 

that is very likely to interfere with lawful First Amendment activity on public property, 

public rights of way, and on private land not owned by the Plaintiff.   

 The generally accepted way of dealing with unlawful conduct that may be 

intertwined with First Amendment activity is to punish it after it occurs, rather than to 

prevent the First Amendment activity from occurring in order to obviate the possible 

unlawful conduct. (Collins v. Jordan, supra, 110 F.3d at pp. 1371-1372.)  

The law is clear that First Amendment activity may not be banned simply 
because prior similar activity led to or involved instances of violence. There 
are sound reasons for this rule. Demonstrations can be expected when the 
government acts in highly controversial ways, or other events occur that 
excite or arouse the passions of the citizenry. The more controversial the 
occurrence, the more likely people are to demonstrate. Some of these 
demonstrations may become violent. The courts have held that the proper 
response to potential and actual violence is for the government to ensure an 
adequate police presence, and to arrest those who actually engage in such 
conduct, rather than to suppress legitimate First Amendment conduct as a 
prophylactic measure.  
 

(Id. at pp. 1372–1373, citations omitted.) 

 Plaintiffs dispute the allegations of the unverified complaint. To the extent the 

complaint specifies (or the Olson declaration implies) specific conduct by Defendants 

Wolf Necklace and Hollow, it appears to be alleged to have taken place on the land of the 

private property owner, who has granted an easement to DAPL. Defendants join in 

Edwards’ argument that DAPL’s easement does not grant it possession of the private 

property or the public thoroughfare leading to it and therefore Plaintiff has no civil 
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trespass claim against Defendants, and does not have standing to remove Defendants or 

others from either the public or private land where protests and religious activity have 

taken place. (Dkt. 35-1, pp. 3-4.)  

 However, Defendants Wolf Necklace and Hollow respectfully disagree with 

Edwards’ suggestion that a “buffer zone” around the easements used by DAPL is 

warranted or would withstand constitutional scrutiny. Such a “buffer zone” is likely to 

infringe on Defendants’ constitutional right to free exercise of religion by preventing 

access to sacred sites as well as their right to assemble and express themselves on public 

property. (See Request for Judicial Notice, Exhibits 2-4.) 

 In the First Amendment context, the proper response to unlawful conduct is to 

make arrests, not to enjoin similar First Amendment activity for fear that further unlawful 

activity may occur, even when prior similar activity has involved instances of violence. 

(Collins v. Jordan, supra, 110 F.3d at p. 1372; Carroll v. Princess Anne, supra, 393 U.S. 

at 180–181; Kunz v. New York, 340 U.S. 290, 294 (1951); Collin v. Chicago Park 

District, 460 F.2d 746, 754 (7th Cir.1972).) The Order has chilled First Amendment 

expression by persons opposed to the DAPL and persons wishing to pray at sacred sites. 

First Amendment rights are chilled when an official’s acts would chill or silence a person 

of ordinary firmness from future First Amendment activities, regardless of whether 

determined individuals persist in their protected activity despite the threat posed by the 

Order. (Mendocino Envtl. Ctr. v. Mendocino Cty., 192 F.3d 1283, 1300 (9th Cir. 1999).) 
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The loss of First Amendment freedoms, for even minimal periods of time, unquestionably 

constitutes irreparable injury. (Elrod v. Burns, 427 U.S. 347, 373 (1976).) 

 Therefore, the Order is overbroad and should be dissolved. 

IV. DEFENDANT HAS FAILED TO MEET ITS BURDEN TO 
PRESENT EVIDENCE SHOWING A THREAT OF IMMEDIATE AND 
IRREPARABLE INJURY, OR TO SHOW THAT THE DATAPHASE 
FACTORS WEIGH IN FAVOR OF A PRELIMINARY INJUNCTION. 

 
 The only evidence before the Court in support of the ex parte Order is the 

declaration of Paul Olson. Although Olson states that he was present at the construction 

site on August 10, 11, and 12, 2016, he also states that his declaration is based on reports 

and information from unnamed “other 10-Code, LLC employees and law enforcement 

personnel”. (Dkt. 6, p. 2.) Olson is not a law enforcement officer but simply the owner of 

a private security firm hired by Plaintiff. His declaration fails to specify whether any of 

the supposed facts asserted are based on Mr. Olson’s personal knowledge, as opposed to 

inadmissible hearsay from unspecified sources. Accordingly, the Olson declaration 

should be stricken, or at least disregarded, in its entirety. (McSpadden v. Mullins, 456 

F.2d 428, 430 (8th Cir.1972).) 

 Moreover, the only statement in the Declaration with regard to Defendants Wolf 

Necklace and Hollow is that “Arrest records from the Morton County Sheriff’s Office 

indicate that Valerie Dawn Wolfnecklace and Clifton Verle Hollow were arrested and 

charged with criminal trespass and fleeing a police officer. Hollow was also charged with 

preventing an arrest.” (Dkt. 6, p. 3.) The Declaration otherwise makes no specific 

accusations against said Defendants, and makes clear that the allegations concerning 
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Wolf Necklace and Hollow in the unverified Complaint, made on information and belief, 

are pure conjecture. (Dkt. 1, ¶ 36-37.) In fact, the Declaration contains no statements as to 

any of the other named Defendants save Edwards and Edwards is not accused of violence 

or preventing construction, but only trespass, which is addressed in Edwards’ motion. 

Defendant Archambault is simply mentioned as protesting. As mentioned individuals 

cannot be enjoined from First Amendment activity based merely on association with 

other persons who engaged in unlawful activity or even violence, even if those 

allegations are true, which Defendants dispute. (NAACP v. Claiborne Hardware Co., 

supra, 458 U.S. 886 at p. 920.) 

 Therefore, Plaintiff has not met its burden to present evidence showing a threat of 

immediate and irreparable injury, and the Order should be dissolved. Further, 

consideration of the Dataphase factors shows that this Court should not grant a 

preliminary injunction. 

1. The Threat Of Irreparable Harm To Plaintiff 
 
 As discussed above, Plaintiff has presented no competent evidence showing a 

threat of irreparable harm. Nor can it. The federal government has halted construction of 

the pipeline. (Request for Judicial Notice, Exhibit 1.) 

2. The State Of The Balance Between This Harm And The Injury That 
Granting The Injunction Will Inflict On Defendants 

 
The balance of harms favors Defendants. As discussed, the requested injunction 

“barring Defendants from interfering with Dakota Access’s right to construct the 
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Pipeline” (Complaint, Dkt. 1, ¶ 71) chills the Defendants’ and public’s First Amendment 

rights to freedom of speech and assembly and free exercise of religion -- fundamental 

rights that are the cornerstone of democracy. The loss of First Amendment freedoms, for 

even minimal periods of time, unquestionably constitutes irreparable injury. Banning or 

postponing legitimate expressive activity because other First Amendment activity 

regarding the same subject has resulted in violence deprives citizens of their right to 

demonstrate in a timely and effective fashion. (Collins v. Jordan, supra, 110 F.3d at pp. 

1372–1373.) 

  Plaintiff, on the other hand, cannot show more than incidental harm because it is 

presently prohibited from completing the portion of the Pipeline on U.S. Army Corps of 

Engineers land bordering or under Lake Oahe, and the federal government has requested 

that it pause all construction activity within 20 miles of Lake Oahe. This includes the 

areas where the August, 2016, and more recent protests and religious expression have 

occurred. Moreover the United States government has found that despite the D.C. District 

Court’s decision denying the Standing Rock and Cheyenne River Sioux Tribes a 

preliminary injunction on construction in this area based on the National Historic 

Preservation Act, “important issues raised by the Standing Rock Sioux Tribe and other 

tribal nations and their members regarding the Dakota Access pipeline... remain” such 

that construction must be halted until the Army determines “whether it will need to 

reconsider any of its previous decisions regarding the Lake Oahe site under the National 
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Environmental Policy Act (NEPA) or other federal laws.” (Request for Judicial Notice, 

Exhibit 1, Joint Statement.)  

 The Joint Statement goes on to state:  

Finally, we fully support the rights of all Americans to assemble and speak 
freely.  We urge everyone involved in protest or pipeline activities to adhere to the 
principles of nonviolence.  Of course, anyone who commits violent or destructive 
acts may face criminal sanctions from federal, tribal, state, or local 
authorities.  The Departments of Justice and the Interior will continue to deploy 
resources to North Dakota to help state, local, and tribal authorities, and the 
communities they serve, better communicate, defuse tensions, support peaceful 
protest, and maintain public safety. 
  
In recent days, we have seen thousands of demonstrators come together 
peacefully, with support from scores of sovereign tribal governments, to exercise 
their First Amendment rights and to voice heartfelt concerns about the 
environment and historic, sacred sites.  It is now incumbent on all of us to develop 
a path forward that serves the broadest public interest. 
 

(Request for Judicial Notice, Exhibit 1.)  

 Should anyone commit unlawful acts, they can be arrested and charged. On the 

other hand, the federal government has made a determination that pipeline work should 

be halted in the area on which this proceeding is based. Therefore, there is no need for an 

injunction. Clearly, the balance of harms favors Defendants. DAPL should not be 

allowed to ignore what three agencies of the Federal Government have specifically and 

directly requested and then claim the right to an equitable remedy of an injunction.  

3. The Probability That Plaintiff Will Succeed On The Merits  
 
 Plaintiff’s chances of succeeding on the merits are poor. Defendant Edwards has 

addressed the lack of legal support for Plaintiff’s civil trespass claim based on a mere 
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easement.  Plaintiff’s claim for declaratory relief, seeking a judgment that “Dakota 

Access is entitled to construct the Pipeline”, and its claim for injunctive relief, asserting 

that “Dakota Access and its contractors have the right to construct the Pipeline in North 

Dakota in accordance with the permits and authorizations obtained” are obviously flawed 

in light of the Joint Statement. Moreover, the Yankton Sioux Tribe has filed a separate 

lawsuit in the D.C. District Court, Yankton Sioux Tribe v. U.S. Army Corps of Engineers, 

D.D.C. No. C16-1796 JEB, which asserts further additional grounds to stop DAPL from 

being completed and operated, not raised or considered in the August 24, 2016, 

preliminary injunction in Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers. 

(Request for Judicial Notice, Exhibit 5.) A preliminary injunction in the instant 

proceeding would be inconsistent with the U.S. Government’s Joint Statement and 

necessarily made without consideration of the record to be developed in the proceedings 

in the D.C. District Court.  

4. The Public Interest   
 
 The final Dataphase factor involves consideration of public policy. The Joint 

Statement of three separate US Government agencies urging DAPL to halt their 

construction of the pipeline within 20 miles of Lake Oahe, which includes the area which 

is the focus of this litigation, is more than sufficient evidence that DAPL proceeding at 

this time in this area is not in the public interest. Moreover, if this Motion is disallowed, 

Defendants Wolf Necklace and Hollow are prepared to present evidence that the 

continued construction of the pipeline at this time and place is not in the public interest, 
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but instead would detrimentally effect the public including the Standing Rock Sioux 

Tribe to which they belong. 

V. CONCLUSION 
 
 For the foregoing reasons and those set forth in the briefs of the other Defendants, 

Defendants Wolf Necklace and Hollow respectfully request that the Order be dissolved, 

and the preliminary injunction denied.  

 Should this Court be inclined to go forward with the Show Cause hearing, 

adequate time should be scheduled to allow a full evidentiary hearing on the substantial 

factual disputes in this case. Defendants should be allowed to hear and cross-examine 

Plaintiff’s witnesses, and to present their own witnesses and evidence to show cause why 

they should not be preliminarily enjoined. 

Dated: September 14, 2016  Respectfully submitted,  
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