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PRELIMINARY STATEMENT 

UPS’s Seventh Affirmative Defense asserts that the pre-amendment version of New York 

Tax Law § 471 governs plaintiffs’ claims that are based on any deliveries that occurred when the 

State was barred by stays and injunctions from enforcing the amended version of the law. UPS’s 

own motion for partial summary judgment establishes the significance of this defense: under pre-

amendment law, plaintiffs cannot prove their CCTA (and other) claims based on UPS’s alleged 

deliveries of unstamped cigarettes to reservation retailers. (Dkt. 300 at 19-24.)  

Plaintiffs now ask the Court to reinstate the rulings in its February 8, 2016 Order striking 

the Seventh Defense. In doing so, they ignore the arguments UPS presented in seeking 

reconsideration of those rulings and the evidence that was developed after plaintiffs filed their 

pleading motion last December. Nor do plaintiffs offer arguments supporting the prior rulings’ 

rationales. Instead, they misconstrue UPS’s defense and rely on straw-man arguments. Plaintiffs 

argue as if the Seventh Defense were premised on (1) the stays’ and injunctions’ having altered 

the scope of pre-amendment § 471, and (2) the status of the alleged shipments as being between 

reservations as somehow conferring tax immunity. But as plaintiffs well know—or certainly 

should know given the amount of briefing and argument devoted to this issue—neither of those 

straw men is the basis of UPS’s defense. 

Unlike their pleading motion, plaintiffs’ current motion relies in part on various 

documents from the cases in which stays and injunctions were issued. But the “facts” about these 

documents are offered in support of their straw-man arguments. Plaintiffs also now argue that the 

stay orders are overbroad and “hopelessly vague.” (Dkt. 287 at 23.) But if the State believed the 

orders were overbroad or vague, the time to raise those challenges was on direct appeal to the 

Second Circuit. It did not. Instead, contrary to plaintiffs’ current protestations, the record 
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establishes that the State well understood the relevant scope of the orders: they barred the State 

from enforcing the amendments to § 471 until the courts overturned the last of the stays and 

injunctions. As detailed in UPS’s recent filings—but ignored by plaintiffs—evidence of that 

understanding (of which the State informed UPS at the time) includes: 

 The “Taxpayer Guidance” memoranda published by the Department of Taxation 

and Finance (“DTF”) that explicitly recognized that “an Indian nation or tribe or 

a reservation cigarette seller may purchase tax-exempt packs of cigarettes”;  

 Testimony from DTF officials that they could not enforce the amended law while 

the stays and injunctions were in place; and  

 Testimony from DTF officials confirming their instructions to UPS to continue, 

while the stays and injunctions were in effect, to deliver packages to reservation 

retailers that the State was investigating; and  

 The State’s representations to the Second Circuit that the State was “blocked 

from implementing a new tax law affecting millions of cigarette transactions and 

hundreds of millions of dollars in revenue.” 

(Dkt. 293 at 5-13; Dkt. 300 at 2-3, 13.) Indeed, even if the Court were to conclude that plaintiffs’ 

current position as to the scope of the injunctions is correct (which it should not), equitable 

doctrines preclude the State from now seeking to penalize UPS for acting in accordance with the 

State’s prior representations. 

With this case now on the eve of trial, plaintiffs’ refusal to engage the actual issues and 

evidence is telling. Plaintiffs fail to establish as a matter of law that the amended version of 

§ 471 governs their claims based on shipments to reservation retailers or that UPS has no defense 

to plaintiffs’ claims under pre-amendment law.  
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RELEVANT MATERIAL FACTS1 

UPS’s Seventh Defense concerns shipments delivered to retailers on Indian reservations. 

These shipments were tendered to UPS by the “Potsdam Shippers”—Jacobs Manufacturing, 

Action Race Parts, and Mohawk Spring Water—who operated from the Akwesasne reservation 

of the St. Regis Mohawk Tribe. (Dkt. 275 ¶¶ 7, 47.)  

Plaintiffs’ own partial summary judgment motion concerning the Potsdam Shippers 

(Dkt. 267) concedes that the shipments tendered to UPS by the Potsdam Shippers were all for 

delivery to consignees on Indian reservations.  

 

 

 (See Dkt. 275 ¶¶ 26, 110.) The consignees 

identified by plaintiffs were members of, or operating on reservations owned by: the Unkechauge 

Tribe (the Poospatuck reservation); the Tonawanda Band of Seneca Indians (the Tonawanda 

reservation); the Tuscarora Nation (the Tuscarora reservation); the Onondaga Nation (the 

Onondaga reservation); or the Shinnecock Indian Nation (the Shinnecock reservation). (See id. 

¶¶ 26, 33, 44, 88, 93, 104, 110.)  

The New York DTF believed that cigarette shipments to reservation retailers were 

permissible before June 21, 2011, when the State became authorized to enforce the amended 

version of  § 471. Indeed, DTF’s entire operations and practices regarding cigarette shipments 

were premised on that understanding. When pre-amendment law was in effect, DTF published 

“Taxpayer Guidance” memoranda that explicitly recognized that “an Indian nation or tribe or a 

reservation cigarette seller may purchase tax-exempt packs of cigarettes.” (See Dkt. 302-28 at 5.) 

                                                 
1 There is no genuine dispute about any of the facts in this section. But even if there were, a genuine dispute of these 
material facts would defeat plaintiffs’ motion. See Fed. R. Civ. Proc. 56(a). 
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Accordingly,  (Dkt. 

302-16 at 99:8-19.)  

In April 2011, before the stays and injunctions against enforcement of the amended law 

were lifted, UPS contacted a New York State Trooper to advise him of cigarette shipments being 

made by the Potsdam Shippers and to confirm their legality. (Dkt. 296 ¶¶ 6-8.) UPS provided 

extensive information about the Potsdam shipments, such as the frequency of pickups, the 

equipment used for the pickups, times at which the packages were transported, and the routes 

used for transportation. (See Dkt. 302-25.) The State Trooper advised UPS that there was an 

“ongoing investigation” regarding cigarette shipments from the Mohawk/St. Regis reservation 

and that UPS should proceed with “business as usual” for the time being. (Dkt. 296 ¶ 7; Dkt. 

302-16 at 128:21-129:24, 130:14-131:3.) UPS had worked with the State Trooper in the past, and 

he was actively working with both DTF and ATF on investigations of Potsdam shippers. (See 

Dkt. 296 ¶ 4; Dkt. 302-23; Dkt. 302-16 at 128:21-129:24.) 
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DTF planned to enforce § 471 immediately after it was permitted to do so. Once the 

amended version of § 471 went into effect on June 22, 2011, DTF made a concerted effort to 

visit common carriers and stamping agents “to advise them of the lifting of the TRO and to let 

them know they should not be shipping untaxed cigarettes to their Native American customers in 

NYS from this point on.” (Dkt. 302-18 (DTF investigation report); Dkt. 302-17 at 86:23-87:4 

 

 

 The final injunction barring enforcement of the 

amended tax law was lifted on June 21, 2011. Seneca Nation of Indians v. State of New York, 

No. CA 11-01193 (N.Y. App. Div. June 21, 2011).  

 

 (Dkt. 302-16 at 132:7-9.)  

 

(See Dkt. 302-19.)  

ARGUMENT 

PLAINTIFFS FAIL TO ESTABLISH THAT THE COURT SHOULD REINSTATE ITS 
ORDER STRIKING THE SEVENTH DEFENSE. 

Plaintiffs assert that “the Court’s original decision dismissing the Seventh Defense as a 

matter of law was substantively correct” and that UPS can present no facts that would lead the 

Court to a different result. (Dkt. 287 at 11.) But plaintiffs provide no argument to support the 

rationales of the now-vacated Order. The arguments they do offer all suffer from two interrelated 

flaws: their mischaracterization of UPS’s Seventh Defense as premised on the stays’ and 

injunctions’ having supposedly stayed the tax imposed by pre-amendment § 471, and their 

insistence that cigarettes are subject to tax if they are shipped off of a reservation at any point in 
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the chain of distribution, regardless of the circumstances of their final sale. But that is doubly 

wrong: first, UPS’s Seventh Defense is based on the stays’ and injunctions’ having stayed post-

amendment law, and second, as UPS has explained, pre-amendment § 471 did not impose a tax 

or stamping requirement on the shipments to reservation retailers at issue because New York has 

chosen to tax only the ultimate consumer sale and its power to tax cigarettes destined for on-

reservation sales is strictly limited by federal law. For these reasons, Plaintiffs’ motion fails to 

establish that the Seventh Defense fails as a matter of law. 

A. Plaintiffs Fail To Establish That All Cigarettes Shipped To Reservations 
Were Taxable And Required To Bear Stamps Under Pre-Amendment § 471. 

The now-vacated order striking the Seventh Defense held that, under any version of 

§ 471, “commercial reservation-to-reservation shipments of cigarettes were taxable as a matter of 

law and were required to bear tax stamps” and, therefore, “cigarettes transported by UPS 

between reservations constitute ‘contraband’ under the CCTA.” (Dkt. 177 at 62). But as UPS 

explained on reconsideration, the mere fact that the shipments were between reservations does 

not answer the taxability question or the stamping question; instead, the legal status of the 

shipments depends on the circumstances of the ultimate consumer sale. (Dkt. 188 at 3-9; Dkt. 

201 at 3-6.)2 Plaintiffs address none of these arguments; nor do they even attempt to show that all 

the shipments at issue were in fact taxable and required to bear stamps.  

1. Plaintiffs fail to show that all shipments to reservation retailers were 
taxable. 

Plaintiffs challenge the legal sufficiency of the Seventh Defense by arguing that the stays 

and injunctions did not alter “the pre-amendment statutory mandate” imposing a tax on cigarettes 

                                                 
2 As UPS explained in its motion for summary judgment on plaintiffs’ claims based on shipments to reservation 
retailers (which is broader in scope than plaintiffs’ motion here), when the ultimate consumer sale takes place on a 
reservation, the stamping question requires analysis of whether there is a mechanism in place that allows the State to 
collect taxes only on taxable cigarettes and allows Tribes and Tribal members to purchase tax-free cigarettes on the 
reservation. (Dkt. 300 at 7-12.) 
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except those that “‘state is without power to tax.’” (Dkt. 287 at 12 (quoting N.Y. Tax L. 

§ 471(1)).) It is true that the stays and injunctions did not alter which cigarettes were subject to 

tax under pre-amendment law. But that helps plaintiffs only if the shipments in question were 

actually subject to tax under pre-amendment law. Plaintiffs proceed from the false premise that 

all cigarettes shipped into a reservation from another reservation (or, for that matter, from 

anywhere else) were taxable under pre-amendment § 471. They do not, however, even attempt to 

demonstrate that this is correct. It is not. 

As explained in UPS’s motions for reconsideration and summary judgment, blackletter 

law establishes that not all cigarettes shipped to reservation retailers are taxable. Under 

controlling Supreme Court precedent, New York has no power to impose a tax “if its legal 

incidence falls on a Tribe or its members for sales made within Indian country.” Oklahoma Tax 

Comm’n v. Chickasaw Nation, 515 U.S. 450, 453 (1995). As the Supreme Court explained in 

Wagnon v. Prairie Band Potawatomi Nation, “States are categorically barred from placing the 

legal incidence of an excise tax on a tribe or on tribal members for sales made inside Indian 

country without congressional authorization.” 546 U.S. 95, 101-02 (2005) (internal quotation 

marks omitted); see also Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148 (1973) (the 

Supreme Court has “la[id] to rest any doubt in this respect by holding that such taxation is not 

permissible absent congressional consent”). 

Pre-amendment § 471 expressly provided (as it does now) that “the ultimate incidence of 

and liability for the tax [is] upon the consumer.” Compare N.Y. Tax L. § 471(2009), with N.Y. 

Tax L. § 471 (2010); see also Cayuga Indian Nation of N.Y. v. Gould, 14 N.Y.3d 614, 647 

(2010) (“[t]he ultimate obligation to pay cigarette sales taxes rests on the consumer”). In other 

words, the State imposes no tax directly on distributors or retailers, only on consumers. See, e.g., 
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Oneida Nation of New York v. Cuomo, 645 F.3d 154, 168 (2d Cir. 2011) (“[T]he express 

language of New York’s tax law places the legal incidence on the consumer, not the wholesaler 

or retailer.”). It therefore is the circumstances of the sale to a consumer (not of the sale to a 

retailer) that determine whether or not cigarettes are taxable. The mere fact that cigarettes left the 

bounds of a reservation does not determine their taxability because if the ultimate sale is on-

reservation to a Tribal member, the cigarettes are not taxable. Thus, when shipments (regardless 

of their origin) are to a retailer located on Tribal land, taxability cannot be determined until the 

sale to a consumer actually takes place.  

When the ultimate incidence of a tax falls on a sale to a Tribal member on Tribal land, 

then the tax may not be enforced against parties earlier in the chain of distribution who act as 

mere “transmittal agent[s] for the taxes imposed on the” untaxable sale. Chickasaw Nation, 515 

U.S. at 461-62 (internal quotation marks omitted); cf. Wagnon, 546 U.S. at 102-03 (holding that 

state could impose fuel tax on prior distributors only because that statute’s “dispositive 

language” provided that “incidence” of tax was on these distributors). As in Chickasaw Nation, 

the distributors and retailers that pre-pay the § 471 tax through the stamping mechanism are mere 

“transmittal agent[s] for the taxes imposed on the” consumer. 515 U.S. at 461-62 (internal 

quotation marks omitted); see Oneida Nation of New York, 645 F.3d at 168. Thus, in accordance 

with Supreme Court precedent, § 471 imposes no tax on any party where the ultimate consumer 

transaction is a nontaxable Tribal sale. See Oneida Nation of New York v. Paterson, No. 6:10-cv-

1071, 2010 WL 4053080, at *8 (N.D.N.Y. Oct. 14, 2010) (“[W]here there is an untaxable entity 

such as an Indian Tribe in the distribution chain [of cigarettes], the transaction is not taxable 

prior to the point of sale.”), vacated on other grounds, Oneida Nation of New York v. Cuomo, 

645 F.3d 154 (2d Cir. 2011). 
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Were it otherwise, it would contravene the statute’s own express limitation precluding 

cigarette taxes “when the state is without power to impose such tax.” N.Y. Tax L. § 471 (2009); 

see also N.Y. Tax L. § 471 (2010) (same). As plaintiffs have previously acknowledged, New 

York’s law reflects “‘the intent to build the cost of the cigarette tax into the price of the cigarette 

so that the tax cost is borne by the end consumer.’” (Dkt. 198 at 16 (quoting City of New York v. 

Golden Feather Smoke Shop, Inc., No. 08-CV-03966 (CBA) (VMS), 2013 U.S. Dist. LEXIS 

47037, at *69-70 (E.D.N.Y. Mar. 29, 2013)).) Thus, if pre-amendment § 471 had imposed a tax 

on upstream transactions (such as a sale from a wholesaler on one reservation to a retailer on 

another reservation) even when those cigarettes were destined for nontaxable, on-reservation 

Tribal sales, that would have resulted in the “tax cost” being passed on to “the ultimate [Tribal] 

consumer” on whom the incidence of the tax actually falls—exactly what federal law prohibits. 

See Chickasaw Nation, 515 U.S. at 453. 

Accordingly, the premise of plaintiffs’ motion is wrong: pre-amendment § 471 did not 

provide, as a matter of law, that all cigarettes shipped from one reservation to a retailer on 

another reservation were taxable. Thus, plaintiffs’ assumption that any such cigarettes were 

subject to an “applicable” tax under state law within the meaning of the CCTA also is wrong. 

18 U.S.C. § 2341(2) (2006). Rather, to prevail, plaintiffs must prove (among other things) that 

every single cigarette UPS allegedly delivered to reservation retailers was ultimately sold in a 

transaction other than on-reservation to a Tribal member—and therefore was subject to an 

“applicable” tax.3 But there are, at the very least, factual questions as to whether any cigarette 

shipments UPS allegedly carried between reservations resulted in taxable sales. For that reason 

alone, there are facts that would allow UPS to prevail on its Seventh Defense if the stays and 
                                                 
3 UPS’s motion for summary judgment explains that, in addition to their CCTA claims, plaintiffs also cannot prove 
their RICO claims (which are now no longer in the case) or their claims for violation of the AOD and New York 
PHL § 1399-ll under pre-amendment law. (Dkt. 300 at 24.) 
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injunctions precluded the State from enforcing the amended law, and plaintiffs’ motion for 

summary judgment should be denied.4 

2. Plaintiffs also fail to show that all shipments to reservation retailers 
were required to bear stamps. 

Plaintiffs’ motion fails for yet another reason: they provide no basis for holding that all 

the cigarettes that UPS allegedly transported between reservations were required to bear tax 

stamps. (Dkt. 177 at 62.) But to prevail, plaintiffs must prove not only that every single such 

cigarette was subject to an “applicable” tax, but also that state law required each to bear a stamp. 

If no stamp is required, the cigarettes are not “contraband” under the CCTA. 18 U.S.C. § 2341(2) 

(2006). 

Under the pre-amendment version of § 471, if the State lacked power to tax cigarettes, 

those cigarettes were not required to bear a tax stamp. As the Second Circuit explained in United 

States v. Morrison, at most, only the “cigarettes that New York had the power to tax had to be 

stamped” under the pre-amendment law. 686 F.3d 94, 99 (2d Cir. 2012) (emphasis added); see 

id. at 101-02 (under pre-amendment law, “New York had no ‘overarching methodology . . . for 

adopting [its] tax scheme to the unique context of qualified reservation sales’” (quoting Cayuga, 

14 N.Y.3d at 650)). Indeed, even plaintiffs have acknowledged that, under pre-amendment law, 

“‘cigarettes to be consumed on the reservation by enrolled tribal members’” are “cigarettes that 

need not be stamped.” (Dkt. 198 at 17 (quoting Milhelm, 512 U.S. at 64).)5  

                                                 
4 Plaintiffs’ statement of the legal standard acknowledges that they bear the burden of proving that there are no facts 
that preclude summary judgment. (Dkt. 287 at 4.) They nevertheless profess to understand that, contrary to the well-
established summary judgment procedures reflected in their own cited authority, the Court’s Order granting UPS’s 
motion for reconsideration intended to shift the burdens that would attach to any subsequently-filed summary 
judgment motion. (Id. at 12 n.8.) But rather than address the burdens on summary judgment, the Order simply stated 
that at the pleading stage, the Court “cannot say that UPS’s defense fails under all potential sets of facts that UPS 
might present.”(Dkt. 258 at 3; see id. at 8 (“the Court cannot conclude that there are no sets of potential facts as to 
which UPS’s defense may be viable).)  

5 In fact, as explained in UPS’s motion for summary judgment, no cigarettes that were ultimately sold to any 
consumers on reservations were required to be stamped under pre-amendment § 471. (Dkt. 300 at 7-12, 21-23.) But 
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It was only when the 2010 amendments took effect that New York required that “[a]ll 

cigarettes sold by agents and wholesalers to Indian nations or tribes or reservation cigarette 

sellers located on an Indian reservation must bear a tax stamp.” N.Y. Tax L. § 471(2) (2010). 

This crucial difference provides an additional ground to defeat plaintiffs’ motion: at a minimum, 

cigarettes that reservations retailers ultimately sold on-reservation to Tribal consumers were not 

required to bear stamps and therefore were not contraband under the CCTA when pre-

amendment law was in effect. Plaintiffs have failed to carry their burden of establishing that 

there are no triable facts concerning whether any unstamped cigarettes UPS allegedly carried 

between reservations were required to bear stamps under pre-amendment law. 

3. Plaintiffs’ straw-man arguments do not support summary judgment. 

Rather than offering affirmative arguments to support reinstating the rulings in the 

February 8 Order regarding the tax and stamping requirements, plaintiffs set up and respond to 

straw-man arguments that misconstrue UPS’s defense. Plaintiffs assert that UPS’s defense is that 

the stays and injunctions affected pre-amendment § 471’s “imposition of the tax on all cigarettes 

‘within the State’s power to tax.’” (Dkt. 287 at 1.) But as discussed above, UPS does not contend 

that the stays and injunctions altered pre-amendment § 471. Instead, UPS’s defense invokes pre-

amendment § 471, which—unlike amended § 471(2)—required stamps only for “cigarettes that 

New York had the power to tax.” The defense is thus precisely the opposite of the straw-man 

argument that plaintiffs attempt to defeat. 

Plaintiffs’ discussion of the injunction orders and cases interpreting those orders is thus 

beside the point, as that discussion is all in service of their argument that the stays and 

injunctions did not alter the force or scope of pre-amendment § 471. (See Dkt. 287 at 12-17 

                                                 
to defeat plaintiffs’ motion, UPS need only show that some cigarettes sold by reservation retailers were not taxable 
and did not require stamps. 
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(citing cases).) For example, plaintiffs assert that the injunction issued in Day Wholesale, Inc. v. 

State of New York, 856 N.Y.S.2d 808 (4th Dep’t 2008), did not “‘alter[] the scope of § 471 or its 

legal force.’” (Dkt. 287 at 14-15 (quoting City of New York v. Milhelm Attea & Bros., Inc., 591 

F. Supp. 2d 234, 237 (E.D.N.Y. 2008)).) Similarly, plaintiffs argue that the stay issued in Seneca 

Nation of Indians v. Paterson, No. 10-CV-687A, 2010 U.S. Dist. LEXIS 109540 (W.D.N.Y. Oct. 

14, 2010), “‘simply preserve[d] the status quo,’” which plaintiffs assert “meant that Tax L. § 471 

as it existed prior to amendment was in effect.” (Dkt. 287 at 15.) But to the extent plaintiffs’ 

discussion essentially acknowledges that the stays and injunctions meant that pre-amendment 

§ 471 remained in force, that concession supports UPS’s defense—that is precisely UPS’s point. 

Plaintiffs also seek to disprove the existence of a purported “exemption for ‘reservation-

to-reservation’ cigarette deliveries” that UPS supposedly “dreamt up” in a December 2015 brief. 

(Id. at 19 n.12 (citing Dkt. 111); see also id. at 17 (same).) But this is another straw-man 

argument. As UPS has made clear, it does not contend that cigarettes transported between Indian 

Tribes are exempt from state taxation simply because they have been transported between two 

Tribes. (See, e.g., Dkt. 223 at 1-3.) Instead, as UPS explained above (and has explained in 

numerous other submissions), because New York places the incidence of the cigarette tax on 

consumers, it is the circumstance of the ultimate consumer sale that determines whether 

cigarettes are taxable. And, where the ultimate on-reservation sale is nontaxable because the 

consumer is a Tribal member, the cigarettes are not taxable at all and New York may not tax 

upstream sales of those cigarettes—including the sale to the reservation retailer. There thus is no 

“applicable” tax on those cigarettes under the CCTA. 

Plaintiffs assert that there is “abundant authority that off-reservation sales are subject to 

an applicable tax.” (Dkt. 287 at 17 n.11.) But plaintiffs’ cited authorities are inapposite. None 
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addresses the complex circumstances arising from on-reservation sales to consumers, and none 

holds that a reservation-to-reservation sale of cigarettes is taxable without reference to the 

ultimate consumer sale. (Id.)6 Nor do plaintiffs cite any authority addressing the stamping 

requirements under pre-amendment § 471 for cigarettes destined for on-reservation sales to 

consumers. See Cayuga, 14 N.Y.3d at 653 (holding that, under pre-amendment § 471, 

reservation retailers could not be sanctioned for on-reservation sales of unstamped cigarettes to 

consumers, even if sales were to non-Tribal members). 

B. Plaintiffs Fail To Establish As A Matter Of Law That The Stays And 
Injunctions Did Not Apply To The New Statutory Requirement That 
Nontaxable Cigarettes Sold To Tribe Members On A Reservation Must Bear 
Tax Stamps. 

In initially granting plaintiffs’ motion to strike, the February 8 Order ruled that the stays 

and injunctions concerned only the new tax collection methods and did not affect the new 

stamping requirement in § 471(2) that all cigarettes (regardless of their ultimate taxability) sold 

to Indian Nations or Tribes must bear a tax stamp. (Dkt. 177 at 61). But as UPS showed on 

reconsideration (Dkt. 188 at 9-12), the stays and injunctions did encompass the new § 471(2), 

either because they broadly stayed “enforcement of the New York tax law amendments,” see, 

e.g., Seneca Nation of Indians v. Paterson, No. 10-CV-687A, 2010 WL 4027795, at *4 

                                                 
6 Plaintiffs cite several cases holding, in very different circumstances, defendants liable for the “large-scale 
bootlegging” of cigarettes intended for off-reservation sale to consumers (cases that UPS addressed in its summary 
judgment motion (Dkt. 300 at 10-12)). See United States v. Morrison, 686 F.3d 94, 102 (2d Cir. 2012); City of New 
York v. Golden Feather Smoke Shop, Inc., 597 F.3d 115, 118 (2d Cir. 2010); City of New York v. Milhelm Attea & 
Bros., Inc., 550 F. Supp. 2d 332, 349 (E.D.N.Y. 2008); City of New York v. Golden Feather Smoke Shop, Inc., No. 
08-CV-03966 (CBA) (VMS), 2013 U.S. Dist. LEXIS 47037, at *67 (E.D.N.Y. Mar. 29, 2013). Plaintiffs’ other cited 
cases address cigarettes actually shipped to off-reservations customers in New York City and elsewhere. City of New 
York v. LaserShip, Inc., No. 13 Civ. 7535 (GBD), 2014 U.S. Dist. LEXIS 99617, at *1 (S.D.N.Y. July 9, 2014) 
(“LaserShip then delivered the cigarettes to residences and businesses of consumers in the New York City 
metropolitan area and New Jersey.”); City of New York v. Wolfpack Tobacco, No. 13 Civ. 1889 (DLC), 2013 U.S. 
Dist. LEXIS 129103, at *1 (S.D.N.Y. Sept. 9, 2013) (“This action concerns the alleged sale and distribution of 
cigarettes . . . to customers in New York City and elsewhere[.]”); City of New York v. Gordon, 1 F. Supp. 3d 94, 98 
(S.D.N.Y. 2013) (“[T]he Gordon defendants . . . have sold thousands of cartons of unstamped . . . cigarettes to 
customers . . . in New York City,” and “Defendant RPS was the sole delivery service by which [they] delivered 
cigarettes to City residents.”). Not one of the cases held a defendant liable for on-reservation sales to consumers. 
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(W.D.N.Y. Oct. 14, 2010), or explicitly named § 471 or § 471(2) as an enjoined statute, see, e.g., 

Seneca Nation of Indians v. State of N.Y., 31 Misc. 3d 1242(A), at *2 (Sup. Ct. 2011) (lifting 

TRO that had issued on May 10, 2011).7 Plaintiffs’ summary judgment motion makes no 

contrary argument. Indeed, it does not even mention § 471(2). 

Instead, plaintiffs cite various court documents to address arguments that UPS does not 

make. For example, they argue that the Tribes did not seek an injunction “to preserve 

purportedly tax-free reservation-to-reservation commerce in New York.” (Id.) Indeed, plaintiffs’ 

entire “overbreadth” argument (id. at 18-21) is devoted to showing that the Tribes did not claim a 

right to make tax-free reservation-to-reservation shipments and that the stays “have nothing to do 

with the reservation-to-reservation deliveries that UPS made.” (Id. at 21.)8 (Dkt. 287 at 2.) But as 

discussed, those are straw-man arguments, not the actual basis for UPS’s challenged defense. 

And in any event, the stays and injunctions themselves define what provisions of the new law the 

State could not enforce; it is far too late for plaintiffs to challenge the scope of those orders now.  

See McComb v. Jacksonville Paper Co., 336 U.S. 187, 192 (1949) (holding employers subject to 

civil contempt under broad decree that enjoined violations of labor statute, where they neither 

challenged the scope of the injunction on appeal nor asked the issuing court for a modification or 

clarification). 

                                                 
7 As the Court noted (Dkt. 258 at 7 n.4), the Seventh Defense cited the published order in Seneca Nation of 
Indians v. State of N.Y. that lifted an unpublished May 10, 2011 TRO, which the court described as “restrain[ing] 
and enjoin[ing] implementation and enforcement of NY Tax Law § 471(1)(2)(5) and 20 N.Y.C.R.R. §74.6.” 31 
Misc. 3d 1242(A), 1242A at *2. The Court also notes (Dkt. 258 at 5) that the Day Wholesale order cited in the 
Seventh Defense enjoined an earlier amendment to § 471-e. See Day Wholesale, Inc. v. State of New York, 856 
N.Y.S.2d 808, 811-12 (4th Dep’t 2008). Although UPS’s briefing has focused on the effect of the stays and 
injunctions on the 2010 amendments, the Day Wholesale order helps demonstrate that, before the 2010 amendments 
took effect, there was no valid mechanism in place to account for tax-exempt on-reservation sales.  

8 As the Court has noted, the defense contains a “non-exhaustive list” of the stays and injunctions regarding the 
amended tax law. (Dkt. 258 at 5.) Consistent with the defense’s plain terms, this memorandum, like those in support 
of UPS’s motions for reconsideration and summary judgment, relies on stays and injunctions beyond the illustrative 
examples identified in the Seventh Defense. (See, e.g., Dkt. 188 at 10-11.) If the Court has any concerns about the 
non-exhaustive list of orders, UPS will seek leave to amend the Seventh Defense to conform to the arguments UPS 
has made.  
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Finally, plaintiffs unabashedly assert now that the court orders were “hopelessly vague” 

and “no one in 2010 would have read the stays to have the effect that UPS ascribes to them.” 

(Dkt. 287 at 23.) This argument contradicts the evidence of the States’ own understanding at the 

time of those stays and injunctions—evidence that is consistent with UPS’s position. But even 

were the Court nevertheless to credit plaintiffs’ argument, it supports UPS, not plaintiffs. If the 

orders could not be understood, the state of the law would have provided insufficient guidance to 

carriers such as UPS regarding whether they could deliver unstamped cigarettes to reservation 

retailers while the stays and injunctions were in place. See United States v. Nadi, 996 F.2d 548, 

550 (2d Cir. 1993) (statute will survive a vagueness challenge only if it “gives the person of 

ordinary intelligence a reasonable opportunity to know what is prohibited”). To avoid these void-

for-vagueness concerns, this Court should reject plaintiffs’ post hoc, litigation-driven, unduly 

narrow interpretation of the injunctions. See Crowell v. Benson, 285 U.S. 22, 62 (1932) (“even if 

a serious doubt of constitutionality is raised, it is a cardinal principle that this Court will first 

ascertain whether a construction of the statute is fairly possible by which the question may be 

avoided”). 

C. Plaintiffs Fail To Establish That The Seventh Defense Fails As A Matter Of 
Law Simply Because UPS Was Not A Party To The Actions With Stays And 
Injunctions. 

Plaintiffs provide no reason for reinstating the February 8 Order’s conclusion that UPS 

cannot benefit from the stays and injunctions just because UPS was not a party to the Tribes’ 

actions. There is no such reason. 

1. The terms of the stays and injunctions allowed UPS to deliver 
packages to all Tribes. 

As explained above, unstamped cigarettes constitute “contraband” only if (among other 

requirements) they were required to bear a stamp to evidence an applicable state tax law. 
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18 U.S.C. § 2341(2) (2010). UPS has no role in affixing stamps or paying a tax; it transports 

packages that shippers have packed and sealed before tendering them to UPS. If the reservation 

wholesalers who tendered packages allegedly containing cigarettes for delivery to retailers on 

other Indian reservations were not required to affix stamps to those cigarettes because they were 

destined for on-reservation sales, UPS cannot be held liable under the CCTA for transporting 

them. Because the new stamping requirement of the amended § 471(2) was not in effect during 

the stays and injunctions, any cigarettes that may have been shipped to Indian retailers during 

that period were not required to bear the additional tax stamps that the amended law might have 

required. (Dkt. 188 at 9-12; Dkt. 300 at 7-12, 15-17.) They thus could not be held to be 

“contraband” under the CCTA based on the amended version of § 471. 

For these reasons, it is irrelevant whether UPS was itself a party to the actions in which 

the stays and injunctions were granted. As the Second Circuit expressly recognized, the stays and 

injunctions shielded more than just the plaintiffs who sought those orders; they prevented the 

amendments to § 471 from taking effect at all: “The amendments were scheduled to take effect 

September 1, 2010, but enforcement [was] stayed due to the North District’s preliminary 

injunction and the Western District’s stays pending appeal.” Oneida Nation, 645 F.3d at 160; see 

also id. at 173 n.20 (“the fact remains that no version of New York’s collection scheme has ever 

been implemented”). Thus, the Second Circuit noted that the stays and injunctions had prevented 

application of the amendments to cigarette wholesalers—who were not plaintiffs to the actions. 

The amended § 471 required such wholesalers to comply with a variety of regulatory obligations 

prior to making any tax-free sale to a Tribe. Id. at 161-62, 172. But, as the Second Circuit 

emphasized, “as a result of the injunctions or stays that were granted, wholesalers ha[d] not been 

required to use the prior approval system” imposed by the amended § 471. Id. at 174. 
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The broad scope of these stays and injunctions reflects, as this Court’s February 8 Order 

notes, that “[t]he purpose of a preliminary injunction is merely to preserve the relative positions 

of the parties until a trial on the merits can be held.” (Dkt. 177 at 63.) Preserving the status quo 

as to the Indian Nations meant suspending the newly added requirement that “[a]ll cigarettes sold 

by agents and wholesalers to . . . reservation cigarette sellers” bear a tax stamp, including any 

tendered to UPS for transportation. N.Y. Tax L. § 471(2) (2010). To ensure that the Tribes were 

able to in fact possess unstamped and untaxed cigarettes for sale (as the stays and injunctions 

permitted), the Tribes had to be able to obtain them without their having been stamped and 

taxed. If carriers could not transport the Indian Nations’ unstamped cigarettes, the stays and 

injunctions would have been meaningless. For that reason, the courts suspended the stamping 

requirement, thereby removing the shipments’ “contraband” designation and allowing carriers to 

transport them consistent with the terms of the CCTA. Were it otherwise, UPS and other carriers 

would have faced an impossible dilemma, because they are subject to a federal statutory duty to 

provide transportation on reasonable request. See 49 U.S.C. § 14101(a) (2015). 

UPS was thus, in a sense, an ancillary beneficiary of these courts’ efforts to preserve the 

status quo. But that is not unusual. To be sure, an injunction must be tailored “to remedy only the 

specific harms shown by the plaintiffs, rather than to enjoin all possible breaches of the law.” 

Price v. City of Stockton, 390 F.3d 1105, 1117 (9th Cir. 2004) (internal quotation marks 

omitted). But it is entirely permissible for an injunction to provide benefits or protections to 

individuals beyond only the prevailing parties in a lawsuit when “such breadth is necessary to 

give prevailing parties the relief to which they are entitled.” Easyriders Freedom F.I.G.H.T. v. 

Hannigan, 92 F.3d 1486, 1501-02 (9th Cir. 1996) (internal quotation marks and emphasis 

omitted); accord, e.g., Wenner v. Tex. Lottery Comm’n, 123 F.3d 321, 326-27 (5th Cir. 1997) 

Case 1:15-cv-01136-KBF   Document 345   Filed 08/19/16   Page 22 of 29



 

 18  

(holding that “injunction[s] suspended the [law]” in a manner that benefitted nonparties). Here, 

as the Second Circuit acknowledged, the relief for the Tribes required the courts to suspend the 

prior approval obligations imposed on wholesalers charged with stamping cigarette shipments. 

Oneida Nation, 645 F.3d at 174. It likewise required the courts to suspend the new stamping 

requirement during the pendency of the stays and injunctions with respect to the alleged 

shipments at issue in this case. And because those shipments were not required to bear tax 

stamps, the shipments were not CCTA “contraband”—full stop. 

Plaintiffs note that the injunction issued in the Oneida Nation case has a broad scope, but 

argue that it is not relevant to their motion because UPS made no deliveries to the Oneida 

Nation. (Dkt. 287 at 12 n.8.) To be sure, the Oneida Nation injunction expressly mentions 

wholesalers and others who supply the Oneida Nation. But plaintiffs ignore that, in the combined 

appeal of that injunction and others, the Second Circuit interpreted the stays and injunctions as 

staying the effect of the amended law entirely, including as to parties (like wholesalers) who 

were neither plaintiffs in those actions nor expressly mentioned in the other stays and 

injunctions. (See supra at 16.) That interpretation was consistent with the plain language of the 

stays and injunctions, which cannot be understood to apply only to particular Indian Tribes in 

New York, without benefitting other Tribes or those who made it possible for them to obtain 

untaxed cigarettes. To the contrary, the vast majority of the orders were not limited to any 

specific Tribe, but rather focused on the State as the enforcing party. For example, the 

Temporary Restraining Order issued in St. Regis v. Paterson stated: “Defendants along with their 

agents, employees, and all other persons acting in concert or cooperation therewith, are 

temporarily restrained and enjoined from implementing, administering, and enforcing N.Y. Tax 

Law §§ 471(1), (2), (5), N.Y. Tax Law § 471-e, and 20 N.Y.C.R.R. § 74.6, pending further order 
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of this Court.” No. 10-CV-1026, slip op. at 2 (N.D.N.Y. Sept. 16, 2010) (available at Dkt. 302-

21). Likewise, in Unkechauge Indian Nation v. Paterson, the court stayed “enforcement of the 

New York tax law amendments” pending appeal. 752 F. Supp. 2d 320, 328 (W.D.N.Y. 2010), 

aff’d, 645 F.3d 154 (2011).  

Indeed, the State itself had represented to the Second Circuit that the stays and 

injunctions blocked the State entirely from implementing the amendments to § 471, without 

restriction as to Tribe, shipper, or consignee. The State asserted that the injunctions prevented it 

“from implementing a duly enacted law for the past five months, depriving the State of . . . 

important benefits of implementation.” (Dkt. 302-22 at 25.) The State also described itself as 

being “blocked from implementing a new tax law affecting millions of cigarette transactions and 

hundreds of millions of dollars in revenue.” (Id. at 25-26.) And as discussed, DTF documents 

and the testimony of the DTF officials also demonstrate that DTF understood that the amended 

law could not be enforced at all until the Second Circuit lifted the last of the stays. (See supra at 

3-5.) 

Plaintiffs’ current assertion, which contradicts the Second Circuit’s interpretation of the 

stays and injunctions, the plain text of the orders, and the State’s own understanding of and 

representations concerning the orders when they were in force, should be rejected. 

2. The State is estopped from now asserting that the stays and 
injunctions do not benefit UPS or apply only to deliveries to Tribes 
who filed lawsuits. 

Even if the Court were to read the stays and injunctions as affecting only the Tribes who 

were parties to those orders or as not allowing UPS to make deliveries to reservation retailers, 

that would not foreclose UPS’s Seventh Defense. As discussed, the State took the position that it 

was barred from enforcing the amended law at all. (See supra at 3-5.) That position was 

expressed in court documents, DTF publications, and communications to UPS. (See id.; Dkt. 
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302-22 at 25-26.) Officials from DTF told UPS that the State could not enforce the amended law 

and instructed UPS to continue to transport packages for the shippers at issue. (See supra at 4.) 

UPS should not now face liability, damages, and penalties based on a narrow view of the stays 

and injunctions that contradicts the State’s interpretation of those orders when they were in 

effect.  

First, judicial estoppel bars the State from now contradicting its representations to the 

Second Circuit in its successful appeal of the injunctions at issue in Oneida Nation. The State 

represented to the Second Circuit that it had been “blocked from implementing a new tax law 

affecting millions of cigarette transactions and hundreds of millions of dollars in revenue.” (Dkt. 

Ex. 302-22 at 25-26; see id. at 25 (injunctions prevented State “from implementing a duly 

enacted law for the past five months, depriving the State of . . . nearly $500,000 a day in 

revenues”).) And the Second Circuit understood that the State was indeed blocked from 

enforcing that new law. See Oneida Nation, 645 F.3d at 160, 173 n.20, 174. But if all shipments 

to reservations under pre-amendment law were in fact required to bear tax stamps, as plaintiffs 

now assert, there would have been no such loss of revenue when the stays and injunctions were 

in place. 

The doctrine of judicial estoppel applies here because the State has previously persuaded 

a prior court to adopt a position inconsistent with the one it now asserts in this Court, leading to 

an unfair advantage over UPS, which reasonably interpreted the scope of the injunctions in a 

manner consistent with the position the State had taken previously. See In re Adelphia Recovery 

Trust, 634 F.3d 678, 695-96 (2d Cir. 2011) (“Typically, judicial estoppel will apply if: 1) a 

party’s later position is clearly inconsistent with its earlier position; 2) the party’s former position 

has been adopted in some way by the court in the earlier proceeding; and 3) the party asserting 
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the two positions would derive an unfair advantage against the party seeking estoppel.” 

(quotation marks omitted)). Courts evaluating judicial estoppel “must focus on the conduct of the 

party to be estopped, not the party seeking estoppel. . . . [I]t is unfair advantage to the potentially 

prejudiced party’s adversary that is the touchstone of the doctrine.” Id. at 698-99. Having won its 

appeal in Oneida Nation based in part on its broad representations that it had been blocked from 

implementing the amended tax law, the State is now barred from asking this Court to hold UPS 

liable based on a far more narrow interpretation of the stays and injunctions.  

Second, having repeatedly informed the public in general and UPS in particular that the 

State was barred from enforcing the amended tax laws while any of the stays and injunctions 

were in place, the State is equitably estopped from asserting a contrary position in this litigation. 

The doctrine of equitable estoppel is properly invoked where “the enforcement of the rights of 

one party would work an injustice upon the other party due to the latter’s justifiable reliance 

upon the former’s words or conduct.” Kosakow v. New Rochelle Radiology Assocs., P.C., 274 

F.3d 706, 725 (2d Cir. 2001) (citing In re Ionosphere Clubs, Inc., 85 F.3d 992, 999 (2d Cir. 

1996)). The doctrine applies where the party to be estopped has made a misrepresentation of fact 

with reason to believe the other party will rely upon it, and the other party both reasonably relies 

on it and suffers a detriment. Id. (citing Heckler v. Community Health Servs. of Crawford 

County, Inc., 467 U.S. 51, 59 (1984)). The doctrine applies regardless of whether the party 

making the misrepresentation had the intent to deceive. Id. at 726. Here, the State repeatedly 

conveyed that reservation-to-reservation shipments of unstamped cigarettes were permissible, 

and it was reasonable for UPS to rely on the State’s statements. Accordingly, the State is now 

equitably estopped from penalizing UPS based on a contradictory position as to the law in effect 

when the stays and injunctions were in place.  
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Third, as explained in detail in UPS’s opposition to plaintiffs’ motion for partial summary 

judgment concerning the Potsdam Shippers, the State’s current position also is barred by the 

doctrine of estoppel by entrapment. (Dkt. 293 at 18-22.) This doctrine applies “when the 

government, by its own actions, induced [the defendant] to do those acts and led him to rely 

reasonably on his belief that his actions would be lawful by reason of the government’s seeming 

authorization.” United States v. Giffen, 473 F.3d 30, 41 (2d Cir. 2006). The record here 

establishes that UPS met each of these requirements. UPS provided a State Trooper (Nitti) with 

extensive information about cigarettes shipments from the Akwesasne Mohawk reservation, 

which has passed on to DTF and ATF. (See Dkt. 296 ¶ 7; Dkt. 302-16 at 128:21-129-24, 130:14-

23; Dkt. 302-25.). The State then authorized UPS to continue providing service to the Potsdam 

Shippers, instructing that UPS should continue “business as usual” for the time being. (Dkt. 296 

¶ 7). And it was reasonable for UPS to rely on its belief that the State Trooper’s instructions 

authorized UPS to continue making deliveries, because UPS had worked with the Trooper in the 

past and he was actively working with both DTF and ATF on investigations of Potsdam shippers. 

(See Dkt. 296 ¶ 4; Dkt. 302-23; 302-16 at 128:21-129:24.) 

At a minimum, the facts concerning the State’s interpretation of the stays and injunctions 

create triable issues regarding whether UPS has a valid defense to the State’s claims based on the 

stays and injunctions.  

D. The City Lacks Article III Standing To Recover For Reservation-To-
Reservation Shipments. 

To have standing under Article III to recover for UPS’s alleged deliveries that are the 

subject of its Seventh Defense—alleged deliveries of unstamped cigarettes to reservation 

retailers—the City must be able to prove a concrete, injury-in-fact from those deliveries. See, 

e.g., Denney v. Deutsche Bank AG, 443 F.3d 253, 263 (2d Cir. 2006); Ross v. Bank of America, 
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N.A., 524 F.3d 217, 222 (2d Cir. 2008). In order to show harm from cigarette deliveries, the City 

must show that “those cigarettes actually entered and harmed the City in the ordinary course.” 

City of New York v. Milhelm Attea & Bros., No. 06-CV-3620 (CBA), 2012 WL 3579568, at *18 

(E.D.N.Y. Aug. 17, 2012) (City lacked standing to pursue CCTA and Cigarette Marketing 

Standards Act claims based merely on evidence that “cigarettes were capable of entering the 

City” and evidence of post-litigation controlled purchases). 

Now that discovery is complete, it is clear that the City lacks the required evidence to 

establish standing for its claims that are the subject of the Seventh Defense. The sole focus of 

plaintiffs’ motion is on cigarettes shipped to reservation retailers. Plaintiffs have offered no 

evidence that the reservations that allegedly received deliveries of unstamped cigarettes from 

UPS are located in New York City (none are). Nor have they even attempted to produce 

evidence about what happened to those cigarettes, including that any entered the City in the 

ordinary course. As a result, the City cannot establish that it has standing to assert claims covered 

by the Seventh Defense; indeed, this Court lacks jurisdiction over those claims by the City. The 

City’s motion for summary judgment on the Seventh Defense should therefore be denied. 
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CONCLUSION 

The Court should deny in its entirety plaintiffs’ motion for partial summary judgment on 

UPS’s Seventh Affirmative Defense. 

 

Dated: New York, New York 

  August 19, 2016 

 

Paul T. Friedman (Admitted Pro Hac Vice) 

Ruth N. Borenstein (Admitted Pro Hac Vice) 

MORRISON & FOERSTER LLP 

425 Market Street 

San Francisco, CA 94105 

Telephone: (415) 268-7000 

PFriedman@mofo.com  

RBorenstein@mofo.com 

 

 

 

Gregory B. Koltun (Admitted Pro Hac Vice) 

MORRISON & FOERSTER LLP 

707 Wilshire Boulevard 

Los Angeles, CA 90017-3543 

Telephone: (213) 892-5200 

GKoltun@mofo.com 

 

 

 

By:     /s/ Deanne E. Maynard     

 

 

Carrie H. Cohen 

Jamie A. Levitt 

Mark David McPherson 

MORRISON & FOERSTER LLP 

250 West 55th Street 

New York, NY 10019 

Telephone: (212) 468-8000 

CCohen@mofo.com 

JLevitt@mofo.com 

MMcPherson@mofo.com 

 

Deanne E. Maynard (Admitted Pro Hac Vice) 

MORRISON & FOERSTER LLP 

2000 Pennsylvania Avenue, NW 

Suite 6000 

Washington, DC 20006-1888 

Telephone: (202) 887-1500 

DMaynard@mofo.com 

 

Attorneys for Defendant  

United Parcel Service, Inc.  
sf-3679354  

Case 1:15-cv-01136-KBF   Document 345   Filed 08/19/16   Page 29 of 29




