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INTRODUCTION 

 

 Plaintiff Cheyenne River Sioux Tribe (“CRST” or “the Tribe”) brought this action in the 

District of South Dakota – Central Division in an attempt to stop the Bureau of Indian Education 

(“BIE”) from reorganizing.  Its Complaint alleged four causes of action: (1) BIE failed to meet 

its obligation to consult with tribes regarding the proposed reorganization (Count I); (2) the 

reorganization plan is arbitrary and capricious under the Administrative Procedure Act (“APA”) 

(Count II); (3) BIE breached its trust responsibility and the Fort Laramie Treaty of 1868 (Count 

III); and (4) BIE breached the Settlement Agreement that the parties reached in a previous 

lawsuit (Count IV).   Defendants moved to dismiss all four claims.  Mot. to Dismiss; ECF No. 

14; Mem. Supp. Mot. to Dismiss; ECF No. 15 [hereinafter “Defs.’ Br.”].  To the extent the 

Tribe’s Settlement Agreement claim survived, Defendants argued that claim should be severed 

and consolidated with Yankton Sioux Tribe, et al. v. Kempthorne, et al., case no. 4:06-cv-4091-

KES, the action that lead to the agreement and where a motion to enforce is currently pending.  

See Defs.’ Br. at 17.  CRST filed a response to the motion to dismiss while also moving to 

transfer the entire action to the District of South Dakota – Southern Division.  Mot. to Transfer; 

ECF No. 20; Resp. Mot. to Dismiss & Mem. Support Mot. to Transfer; ECF No. 21 [hereinafter 

“Pl.’s Resp.”].  On January 25, 2016, this case was reassigned to Judge Karen E. Schreier of the 

District of South Dakota - Southern Division, and CRST’s motion to transfer was terminated.  

Order Reassigning Case; ECF No. 25. 

 With the motion to dismiss now fully briefed, it is clear that CRST cannot save its four 

claims from dismissal.  Its Settlement Agreement claim fails because it has not identified a 

waiver of sovereign immunity to bring a new lawsuit alleging a breach of contract action for 

specific performance in this Court.  And in any event, this claim is improper and should be 
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dismissed pursuant to Eighth Circuit and this Court’s precedent because it is duplicative of the 

motion to enforce currently being litigated in Yankton Sioux Tribe.   

The Tribe’s remaining claims fare no better.  Although Defendants explained in detail 

why CRST’s vague treaty and trust allegations fail to state a claim upon which relief can be 

granted, the Tribe entirely ignores Defendants’ arguments and fails to explain the basis for such a 

claim, effectively abandoning it.  

CRST also has abandoned its original APA claim, which targeted the merits of the 

reorganization plan.  Instead, its response now collapses its APA claim such that it is, in effect, 

coterminous with its consultation claim.  As Defendants argued in their opening memorandum, 

that is a necessary response as there is no private right of action for a “consultation” violation 

absent the APA.  However, CRST cannot identify a legal or factual basis to undo Defendants’ 

extensive consultation process or invalidate the reorganization plan. 

In the end, CRST has offered hundreds of pages of exhibits tracing an extensive 

consultation process that lasted approximately a year and a half and sought input from tribes 

generally and CRST in particular at each and every stage of the reorganization’s development.  

Defendants’ duty to consult does not confer veto authority upon CRST, see Hoopa Valley Tribe 

v. Christie, 812 F.2d 1097, 1103 (9th Cir. 1987), and aside from general complaints about the 

restructuring plan itself, CRST has failed to identify a single idea, concern, or position that went 

unaddressed.  The Tribe’s claims lack merit and Defendants’ motion to dismiss should be 

granted.         
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ARGUMENT 

 

I. THE BREACH OF SETTLEMENT AGREEMENT CLAIM SHOULD BE 

DISMISSED 

 

CRST acknowledges its Settlement Agreement claim is a breach of contract claim for 

specific performance.  See Pl.’s Resp. at 10, 12 (“Count IV relies on a breach of contract 

theory.”).  But it has not identified a waiver of sovereign immunity for such an action in this new 

lawsuit.  Moreover, this claim is pending in Yankton Sioux Tribe, where the Court expressly 

retained jurisdiction over such claims, and thus CRST’s refashioned argument here should be 

dismissed pursuant to the Eighth Circuit’s long-standing principle of avoiding duplicative 

litigation.   

A. CRST Has Failed to Identify a Waiver of Sovereign Immunity  

CRST attempts to carry its burden of showing a waiver of sovereign immunity in two 

different ways.
1
  First, the Tribe references the Larson-Dugan exception to sovereign immunity.  

Under this exception, sovereign immunity does not bar “suits for specific relief against officers 

of the sovereign” allegedly acting “beyond statutory authority or unconstitutionally.”  Larson v. 

Domestic & Foreign Commerce Corp., 337 U.S. 682, 689, 693 (1949); see Dugan v. Rank, 372 

U.S. 609, 621-22 (1963); see also Moore’s Federal Practice § 105.23 (2015).  “The exception is 

based on the principle that such ultra vires action by a federal officer ‘is beyond the officer’s 

powers and is, therefore, not the conduct of the sovereign.’”  Pollack v. Hogan, 703 F.3d 117, 

                                                 
1
 CRST also makes vague reference to other statutes cited in its prayer for relief and various 

requests for relief.  See Pl.’s Resp. at 10.  To the extent it is trying assert an alleged violation of 

other statutes or regulations, Defendants have already explained that CRST has not properly 

plead a claim concerning any statutes or provisions mentioned outside of the four counts that are 

expressly plead in the Complaint.  See Defs.’ Br. at 10 n.2.  CRST does not address this point, or 

otherwise explain how it has alleged any such violations.  In any event, the dispositive issue is 

that the Tribe has not identified a waiver of sovereign immunity for its breach of contract claim 

in Count IV.  See Pl.’s Resp. at 12 (acknowledging that “Count IV relies on a breach of contract 

theory”). 
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120 (D.C. Cir. 2012) (per curiam) (quoting Larson, 337 U.S. at 690).  A claim for specific 

performance of an alleged contractual right does not fall under this exception.  Indeed, Larson 

expressly held that “[t]he Government as representative of the community as a whole, cannot be 

stopped in its tracks by any plaintiff who presents a disputed question of . . . contract right.”  See 

337 U.S. at 704; accord Winnebago Tribe of Neb. v. Babbitt, 915 F. Supp. 157, 163-64 (D.S.D. 

1996) (finding waiver outside of breach of contract context). 

Second, CRST looks to the APA’s statutory waiver of sovereign immunity.  But that 

waiver does not apply where “any other statute that grants consent to suit expressly or impliedly 

forbids the relief which is sought,” 5 U.S.C. § 702(2), and it is well-settled that the Tucker and 

Little Tucker Acts “impliedly forbid” federal courts from ordering non-monetary relief for 

contract claims against the government, e.g., Robbins v. U.S. Bureau of Land Mgmt., 438 F.3d 

1074, 1080-83 (10th Cir. 2006) (collecting cases and holding that the Tucker Act “‘impliedly 

forbid[s]’ federal courts from ordering declaratory or injunctive relief, at least in the form of 

specific performance, for contract claims against the government, and that the APA thus does not 

waive sovereign immunity for such claims”); N. Side Lumber Co. v. Block, 753 F.2d 1482, 1485 

(9th Cir. 1985) (“Thus the Tucker Act ‘impliedly forbids’ declaratory and injunctive relief and 

precludes a § 702 waiver of sovereign immunity in suits on government contracts.”); accord V S 

Ltd. P’ship v. Dep’t of Hous. & Urban Dev., 235 F.3d 1109, 1112 (8th Cir. 2000) (dismissing 

contract claim for equitable relief because “[t]he Tucker Act does not confer concurrent 

jurisdiction over all equitable claims in the district courts”). 

Nor does this Court’s order in Yankton Sioux Tribe approving the settlement agreement in 

that case provide a waiver of sovereign immunity for a new lawsuit.  CRST is not seeking the 

enforcement of a judgment concerning the underlying claims in Yankton Sioux Tribe.  Rather, it 
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has brought an entirely new action seeking to vindicate newly-asserted contractual interests via a 

breach of contract claim.  But it has failed to identify a waiver of sovereign immunity for such a 

claim.  Count IV should therefore be dismissed.  See Presidential Gardens Assocs. v. U.S. ex rel. 

Sec’y of Hous. & Urban Dev., 175 F.3d 132, 137, 140, 143 (2d Cir. 1999) (holding no waiver of 

sovereign immunity for separate lawsuit alleging breach of contract claims despite provision in 

the allegedly violated settlement agreement stating that the district court “retain[s] jurisdiction to 

enforce the terms of th[e] Agreement”); see also, e.g., Thompson v. McHugh, 388 F. App’x 870, 

872 (11th Cir. 2010) (holding that Title VII waives immunity for discrimination claims, not for 

“a claim that is founded on general principles of contract law,” explaining “[t]hat the contract in 

question resolved Title VII complaints is incidental” to contract claim); Kaplan v. James, 25 F. 

Supp. 3d 835, 840 (E.D. Va. 2014) (collecting similar cases); accord Kokkonen v. Guardian Life 

Ins. Co. of Am., 511 U.S. 375, 379 (1994) (rejecting argument that “breach of an agreement that 

produced the dismissal of an earlier federal suit” may create “otherwise nonexistent federal 

jurisdiction”).   

B. In the alternative, CRST’s Claim Should Be Dismissed Because it is Duplicative 

Even if this Court had jurisdiction, it should dismiss the Tribe’s Settlement Agreement 

claim pursuant to the Eighth Circuit’s long-recognized principle of avoiding duplicative 

litigation because this issue is fully briefed and awaiting decision in Yankton Sioux Tribe.  CRST 

attempts to distinguish this claim by asserting that it involves a “breach of contract” whereas 

Yankton Sioux Tribe involves a motion to enforce a settlement agreement and judgment.  See 

Pl.’s Resp. at 12.  But this purported distinction, which demonstrates precisely why there is no 

waiver of sovereign immunity over such a claim in the present case, would not justify litigating 

both claims simultaneously, as both claims are predicated on an alleged breach of the Settlement 

Agreement.  E.g., CRST Statement Supp. Mot. to Enforce; ECF No. 86 in case no. 4:06-cv-4091 
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(alleging “Defendants were in breach of the Stipulated Settlement Agreement”); Pl.’s Resp. at 12 

(acknowledging that its “two theories are interrelated to the extent that they rely on the same 

and/or similar factual circumstances) (emphasis added).   

This duplicative claim should be dismissed and the issue litigated in Yankton Sioux Tribe.  

See Free Conferencing Corp. v. Sancom, Inc., No. 10-4113-KES, 2011 WL 1486199, at *3, *5 

(D.S.D. Apr. 19, 2011) (dismissing duplicative action, noting plaintiff “‘ha[s] no right to 

maintain two separate actions involving the same subject matter at the same time in the same 

court and against the same defendant’”) (quoting Walton v. Eaton Corp., 563 F.2d 66, 70 (3d Cir. 

1977) (en banc))); see also Missouri ex rel. Nixon v. Prudential Health Care Plan, Inc., 259 F.3d 

949, 953-54 (8th Cir. 2001) (“join[ing]” other circuits that oppose duplicative federal litigation 

when confronted with “a single district court fac[ing] two identical actions,” and holding that 

“Plaintiffs may not pursue multiple federal suits against the same party involving the same 

controversy at the same time”). 

II. THE THREE REMAINING COUNTS OF CRST’S COMPLAINT FAIL TO 

STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED 

CRST’s remaining claims should be dismissed as well.  Defendants explained in their 

opening memorandum how Counts I, II, and III fail to state a claim.  See Defs.’ Br. at 21-37.  

CRST’s response does not disturb this conclusion.
2
 

                                                 
2
In their opening memorandum, Defendants argued that the Tribe’s remaining claims in Counts 

I, II, and III of its Complaint should be dismissed because “CRST fail[ed] to meet either the 

constitutional or prudential requirements for ripeness” to challenge the reorganization because 

the Senate Appropriations Committee had not approved of the proposal.  Defs.’ Br. at 18-21.  

Defendants’ counsel have been informed that the Senate Appropriations Committee recently 

approved the reorganization subject to the same terms of the House Appropriations Committee’s 

December 18, 2015 letter.  Defendants therefore withdraw their argument that CRST cannot 

meet the prudential requirements for ripeness, see Pub. Water Supply Dist. No. 8 of Clay Cnty., 

Mo. v. City of Kearney, Mo., 401 F.3d 930, 932 (8th Cir. 2005), but it remains doubtful that the 

Tribe can satisfy the constitutional requirements because its allegations of injury at the time the 

Complaint was filed cannot be tied to the final reorganization, see Lujan v. Defs. of Wildlife, 504 
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A. The Tribe Has Abandoned the Two Counts in its Complaint Alleging Vague 

Trust and Treaty Violations and that the Reorganization Plan was Arbitrary 

and Capricious    

In their opening memorandum, Defendants explained how Count III of the Complaint 

failed to state a claim.  See Defs.’ Br. at 35-37.  In sum, CRST’s vague trust allegations did not 

identify a substantive source of law establishing any alleged fiduciary duty and offered no factual 

allegations showing that one was violated.  And regarding the alleged violations of the Fort 

Laramie Treaty of 1868, the Tribe did not show a waiver of sovereign immunity and, in any 

event, CRST’s allegations were not rooted in the treaty’s text and were belied by the record.  See 

Defs.’ Br. at 35-37. 

CRST’s response entirely ignores Defendants’ arguments with respect to this count—a 

fact that is fatal to the claim.  “When presented with a motion to dismiss, the non-moving party 

must proffer some legal basis to support [its] cause of action.”  Cnty. of McHenry v. Ins. Co. of 

the West, 438 F.3d 813, 818 (7th Cir. 2006).  The Tribe declined to do so here, and thus this 

claim should be dismissed.  See, e.g., Bonte v. U.S. Bank, N.A., 624 F.3d 461, 466 (7th Cir. 2010) 

(affirming dismissal because non-moving party waived claim by failing to respond to movant’s 

argument that it failed to state a claim for relief); Kirksey v. R.J. Reynolds Tobacco Co., 168 F.3d 

1039, 1042 (7th Cir. 1999) (“If [judges] are given plausible reasons for dismissing a complaint, 

they are not going to do the plaintiff’s research and try to discover whether there might be 

something to say against the defendants’ reasoning.”); Ursery v. Fed. Drug Enforcement Admin., 

No. 4:12CV1911 HEA, 2014 WL 117627, at *2 (E.D. Mo. Jan. 13, 2014) (“Plaintiff has utterly 

failed to address Defendant’s arguments in support of its Motion to Dismiss.  The Court 

construes such failure as an abandonment of Plaintiff’s claims.”); Culkin v. Walgreen Co., No. 

                                                                                                                                                             

U.S. 555, 571 n.4 (1992) (“The existence of federal jurisdiction ordinarily depends on the facts 

as they exist when the complaint is filed.”); see also infra at 12-13 (explaining how CRST’s 

vague assertions could not be tied to June 2014 when it alleges restructuring began). 
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4:05CV1859ERW, 2006 WL 839195, at *1 (E.D. Mo. Mar. 27, 2006) (similar); Harris v. 

CitiMortgage Inc., 878 F. Supp. 2d  154, 163 (D.D.C. 2012) (dismissing claims because plaintiff 

conceded them by not responding to defendants’ arguments in motion to dismiss); Figueroa v. 

U.S. Postal Serv., 422 F. Supp. 2d 866, 879 (N.D. Ohio 2006) (same). 

Similarly, the Court should dismiss the Tribe’s initial APA claim in Count II of the 

Complaint because CRST does not address this cause of action.  In its Complaint, CRST alleged 

that the reorganization plan is arbitrary and capricious because it does not further the allegedly-

proffered agency rationale—“budgetary constraints.”  Compl. ¶ 86; ECF No. 1.  Defendants 

explained in their opening memorandum how the record belied any assertion that “budgetary 

constraints” lead to the restructuring, and, in any event, the Tribe could not challenge the merits 

of the proposed restructuring plan because it was not “agency action,”  let alone the final agency 

action that is required for a claim under the APA.  Moreover, even if it were, it was the type of 

fiscal decision committed to agency discretion and thus not reviewable.  See Defs.’ Br. at 30-35.   

In its response, CRST shifts the focus of its APA claim from the merits of the 

reorganization plan to Defendants’ alleged actions in “arbitrarily and capriciously . . . carrying 

out their ‘plan’ without congressional approval and without meaningful consultation.”  Pl.’s 

Resp. at 21-22.  Thus, the Tribe has abandoned Count II’s challenge to the plan itself in lieu of a 

new APA claim mirroring Count I’s consultation argument.  Cf. Yankton Sioux Tribe v. 

Kempthorne, 442 F. Supp. 2d 774, 783 (D.S.D. 2006) (reviewing consultation argument as APA 

claim).  Thus, its new APA claim and its initial consultation claim (Count I) are coextensive 

now, and properly so, because there is no private right of action for a “consultation” claim under 

25 U.S.C. § 2011.  If it were otherwise, then CRST could not proceed on its APA claim because 

“the APA only allows review where there exists ‘no other adequate remedy in a court.’”  Cent. 
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Platte Nat. Res. Dist. v. U.S. Dep't of Agric., 643 F.3d 1142, 1148 (8th Cir. 2011) (quoting 5 

U.S.C. § 704).
3
     

B. The Tribe Cannot State a Meritorious Claim Regarding a Violation of 

Applicable Consultation Requirements  

As Defendants previously explained in their opening memorandum in response to 

CRST’s consultation claim, Defendants engaged in extensive consultation with Tribes in the 

Dakotas and with CRST in particular over the course of approximately a year and a half.  This 

consultation occurred at each stage of the reorganization’s development and in advance of 

implementing final restructuring.  The proposed reorganization began with the appointment of 

the American Indian Education Study Group (“Study Group”) in September 2013, which was 

“[c]harged with developing and implementing recommendations to transform the BIE.”  Ex. 11 

to Compl. at 1.
4
  The Study Group held six listening sessions with interested parties in the fall of 

2013 to develop draft actionable recommendations for the BIE.  Ex. 9 at 1; Ex. 11 at 7; Ex. 16 at 

2.  CRST attended one such listening session on November 14, 2013.  Compl. ¶ 35.  In response 

to comments received, the Study Group then developed a draft framework for reform, which was 

the subject of four tribal consultation sessions in April and May of 2014.  Ex. 8 at 1-2; Ex. 9 at 1.  

Again, CRST attended one of these sessions.  Compl. ¶ 41.  On June 13, 2014, the Study Group 

incorporated the feedback received into the final Blueprint for Reform, and, based on these 

recommendations, Secretary Jewell issued Secretarial Order 3334 proposing a restructuring of 

BIE to improve schools.  Ex. 16 at 2; Ex. 19 at 15; Exs. 17 & 18; see also Compl. ¶ 46.  Then, 

                                                 
3
 CRST also does not address Defendants’ point that it failed to properly plead a claim regarding 

any of the numerous statutes or other provisions it vaguely references in its Complaint outside of 

its four counts.  See Defs.’ Br. at 10 n.2.  Any such claims have therefore been abandoned and 

should be dismissed. 
4
 CRST attached 30 exhibits to its Complaint that may be reviewed in assessing a motion to 

dismiss.  See, e.g., Whitney v. Guys, Inc., 700 F.3d 1118, 1128 (8th Cir. 2012).  For ease of 

reference and consistency, Defendants hereafter cite to the exhibits attached to the Complaint as 

“Ex.” 
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BIE held twelve regional or individual tribal consultations, including a one-on-one meeting with 

CRST on February 19, 2015.  THE BUREAU OF INDIAN EDUC., U.S. DEP’T OF INTERIOR, 

PROPOSED REORGANIZATION: TRIBAL CONSULTATION REPORT (2015), at 4-5, 

http://www.bie.edu/cs/groups/xbie/documents/document/idc1-031687.pdf [hereinafter “Tribal 

Consultation Report”); Ex. 28 at 1.  After this, Defendants held six additional formal 

consultation sessions regarding the reorganization, including one attended by CRST in April 

2015.  Ex. 23; Ex. 28 at 1; Tribal Consultation Report at 5.  Defendants also accepted written 

comments, including one that it received from CRST and to which it responded.  Ex. 28 at 1.  

This consultation process led to several specific changes in the Dakotas, including modifying the 

reorganization plan to make the Pine Ridge Education Line Office an Administrative School 

Support Center with an Education Program Administrator.
5
  Defs.’ Br. at 25-26. 

Nevertheless, CRST argues that this extensive, multilayered process was so legally 

inadequate that Defendants’ actions were arbitrary and capricious and that it states a claim for a 

purported violation of the APA.  First, CRST alleges that Defendants did not meaningfully 

consult because the Tribe did not have “timely notification” of the proposed restructuring.  

Second, it asserts that tribal input was rejected and Defendants provided no reason for doing so.  

And third, it questions the sufficiency of two isolated interactions it had with BIE during the 

consultation process.  None of these arguments demonstrates inadequate consultation or that 

Defendants acted arbitrarily and capriciously. 

                                                 
5
 CRST correctly clarifies that the Tribe did not request an administrator position at the Pine 

Ridge Education Line Office.  See Pl.’s Resp. at 20-21.  Rather, the record reflects that CRST 

requested a supervisory staff member be located closer to BIE-operated schools, which BIE 

accommodated by locating an Education Program Administrator at Pine Ridge.  Ex. 28 at 1.  The 

relevant point—and the one not disputed by the Tribe—was that BIE took CRST’s request into 

account and altered the reorganization during the consultation process.  See Defs.’ Mem. at 25.   
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1. CRST Cannot Plausibly Allege That It Lacked “Timely Notification” Of the 

Proposed Restructuring 

CRST vaguely argues that restructuring began “within days of Secretarial Order #3334 in 

June 2014,”
6
 and because it did not have “timely notification” of these alleged actions,

 
it did not 

have “adequate time and opportunity to consult.”  Pl.’s Resp. at 19.
7 

  This assertion lacks merit. 

The Tribe’s argument ignores that the consultation process (and any related notice) traces 

back to September 2013 with the appointment of the Study Group that was “[c]harged with 

developing and implementing recommendations to transform the BIE.”  Ex. 11 at 1.  The Study 

Group held several listening sessions in the fall of 2013, including one that CRST attended on 

November 14, 2013, Compl. ¶ 35, then developed a draft framework for reform that was the 

subject of multiple consultation sessions in April and May of 2014, including one attended by the 

Tribe on April 28, 2014, Compl. ¶ 41 & Ex. 8 at 1, and ultimately produced the final Blueprint 

for Reform in June 2014.  See also Compl. ¶ 37 & Ex. 10 (acknowledging receipt of 

“Transformation Plan” explaining what the Study Group had heard and providing an overview 

                                                 
6
 It is unclear when CRST alleges the restructuring began.  Although at one point it states that it 

began “within days” of Secretarial Order 3334 in June 2014, Pl.’s Resp. at 19 n.1, it also states 

that it received “nine days’ notice prior to beginning . . . restructuring,” Pl.’s Resp. at 19.  This is 

an apparent reference to its initial allegations in Count I of its Complaint that it was “forced to 

present its views and alternatives” at a July 22, 2014 consultation session nine days before 

Secretarial Order 3334’s Phase I implementation date, which suggests that restructuring 

allegedly began in August 2014.  Compl. ¶¶ 76, 82.        
7
 The Tribe misreads the Indian Affairs Manual’s definition of “consultation” to require “timely 

notification” of any “action,” see Pl.’s Resp. at 19, when it actually calls for “timely notification 

of formulated or proposed Federal action.”  Ex. 30 at 3 (emphasis added).  “Federal action” is 

defined in the Manual as “regulations, legislative comments or proposed legislation, the budget, 

and other policy statements or actions that have substantial direct effects on one or more Indian 

tribes, on the relationship between the Federal Government and Indian tribes, or on the 

distribution of power and responsibilities between the Federal Government and Indian tribes.”  

Id. at 4.  Defendants’ interpretation of the Manual is “generally accorded great deference,” 

Lower Brule Sioux Tribe v. Deer, 911 F. Supp. 395, 399 (D.S.D. 1995), and this definition 

resembles the elements of final agency action, see Bennett v. Spear, 520 U.S. 154, 177-78 (1997) 

(requiring “the action . . . mark the ‘consummation’ of the agency’s decisionmaking process” 

and “must be one by which ‘rights or obligations have been determined,’ or from which ‘legal 

consequences will flow’”). 
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for BIE reform); Compl. ¶ 39 & Ex. 11 (acknowledging access to the Study Group’s draft 

proposal to redesign the BIE).  Secretarial Order 3334, issued in June 2014, was based on the 

Blueprint for Reform and this history of consultation.  See Compl. ¶ 46; Ex. 18 at 1; Ex. 23 at 1.   

Moreover, it is unclear how CRST alleges restructuring began in June 2014 such that any 

consultation thereafter should be ignored by this Court in evaluating its allegations.  The Tribe 

cites the ripeness section of its brief, where it relies on new documents (and new arguments) 

attached to its response to assert that a BIE employee represented herself in a December 31, 2015 

memorandum as “BIE Interim Associate Deputy Director, Tribally Controlled Schools,” and that 

certain Education Line Offices (ELOs) in the Dakotas have closed and that it must obtain ELO 

services from elsewhere.  See Pl.’s Resp. at 19 n.1 (citing Ripeness Section).  These allegations 

appear for the first time in the Tribe’s response, and “it is axiomatic that a complaint may not be 

amended by the briefs in opposition to a motion to dismiss.”  Morgan Distrib. Co. v. Unidynamic 

Corp., 868 F.2d 992, 995 (8th Cir. 1989); Moore’s Fed’l Practice, § 12.34[2] (“The court may 

not . . . take into account additional facts asserted in a memorandum opposing the motion to 

dismiss.”).   

In any event, the Tribe offers no timeline connecting these events to the issuance of 

Secretarial Order 3334 in June 2014 to consider its assertion that notification and therefore 

consultation was per se inadequate.  And the few dates in CRST’s documents conflict with its 

June 2014 argument.  See Farlee Aff. ¶ 7.a; ECF No. 22-3 (alleging no technical assistance for 

over two years, which predates June 2014); Johnson Aff. ¶ 8; ECF No. 22-1 (same, regarding 

alleged use of non-local ELO “for several years”); Young Aff. ¶ 3; ECF No. 22-1 (alleging 
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Rosebud ELO closed in July 2015, more than a year after Secretarial Order 3334).
8
  Moreover, 

the memorandum it attached to its response, dated December 31, 2015, shows that Education 

Line Officers continue to provide services to schools even though Secretarial Order 3334 

proposed transitioning ELOs (and their officers) into ERCs (staffed with School Solutions 

Teams).  See BIE Mem.; ECF No. 22-2.  Similarly wide of the mark is its Complaint’s allegation 

that “within days” of Secretarial Order 3334, a BIE representative became “ELO for [its] BIE-

operated school” and tribally controlled schools reported to someone else does not help its 

argument—this too acknowledges that Education Line Officers continued to provide services to 

schools after the order.  See Pl.’s Resp. at 19 n.1 (citing Compl. ¶ 54 & Farlee Aff. ¶ 5; ECF No. 

22-3).
9
   

At bottom, CRST’s vague allegations show, at most, interim staffing and organizational 

decisions made by the agency in the midst of a consultation process that lasted approximately a 

year and a half.  CRST does not even attempt to allege that Defendants have carried out any of 

the other numerous, and vastly more substantive, changes called for in the reorganization, 

including establishing a School Operations Division; creating Education Resource Centers 

(ERCs) staffed with School Solutions Teams; creating three facility support centers, three 

technical assistance centers, and one National Johnson O’Malley center; establishing the Office 

of Sovereignty and Indian Education; renaming and reorganizing the Division of Performance 

                                                 
8
 Confusingly, Sisseton-Wahpeton Oyate’s Education Director avers that the Tribe has had “to 

go through the Education Line Officer at Cheyenne-Eagle Butte Line Office . . . for several 

years,” Johnson Aff. ¶ 8; ECF No. 22-1, but CRST alleges that this particular ELO is closed, 

Farlee Aff. ¶ 3; ECF No. 22-1.  In any event, these allegations go to the Tribe’s duplicative 

argument from Yankton Sioux Tribe that Defendants have not allegedly complied with staffing 

obligations set forth in the Settlement Agreement.  As Defendants have maintained in that action, 

services are being provided to BIE-funded schools in accordance with the Settlement Agreement.  

See generally docket in case no. 4:06-cv-4091-KES. 
9
 CRST also cites paragraph 55 of its Complaint.  But nothing in that paragraph appears to 

support its argument. 
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and Accountability; restructuring and renaming the Office of Policy and Evaluation and 

Postsecondary Education; and adding a Chief Academic Officer and School Health Policy 

advisor in the BIE’s Office of the Director.  Ex. 17 at 2-3; Ex. 29 at 1-4.
10

  Although BIE may 

have made some interim decisions to prepare for the possible restructuring, they do not show that 

Defendants “beg[an] a major restructuring” in June 2014 such that CRST lacked time and 

opportunity to meaningfully consult at any point thereafter.  Indeed, as discussed supra, the 

consultation process lead to changes in the Dakotas, such as locating an Education Program 

Administrator at Pine Ridge in response to CRST’s request for a supervisory staff member closer 

to BIE-operated schools.   

These isolated decisions alleged by CRST not only fail to show that the agency violated a 

specific legal obligation to consult, they also cannot constitute a “final agency action” needed to 

sustain the Tribe’s newly fashioned APA consultation claim.  See Ass’n of Admin. Law Judges v. 

U.S. Office of Pers. Mgmt., 640 F. Supp. 2d 66, 73 (D.D.C. 2009) (“Not everything an agency 

does constitutes final agency action reviewable by the courts. ‘Much of what an agency does is 

in anticipation of agency action.  Agencies prepare proposals, conduct studies, meet with . . . 

interested groups, and engage in a wide variety of activities that comprise the common business 

of managing government programs.’”) (quoting Fund for Animals, Inc. v. U.S. Bureau of Land 

Mgmt., 460 F.3d at 13, 20 (D.C. Cir. 2006));  see also Bennett v. Spear, 520 U.S. 154, 177-78 

                                                 
10

 Outside of CRST’s allegations, Defendants recognize that some isolated personnel action 

relating to the proposed restructuring may have occurred such as the naming of an individual to 

the position of Associate Deputy Director for Bureau Operated Schools prior to Congress 

authorizing the reorganization.  But the Tribe has not alleged that it has been harmed or 

otherwise impacted in any tangible way by these isolated decisions.    

 In light of the Senate Appropriations Committee’s recent approval of the reorganization 

subject to the same terms of the House Appropriations Committee’s December 18, 2015 letter, 

BIE anticipates implementing the restructuring very soon, except with respect to “components of 

the reorganization at the field office level that may be directly impacted by pending litigation.”  

Dec. 18, 2015 Letter at 3; ECF No. 23-1. 
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(1997) (explaining that “final agency action” requires “[f]irst, the action must mark the 

‘consummation’ of the agency’s decisionmaking process” and not “be tentative or interlocutory,” 

and “second, must be one by which ‘rights or obligations have been determined,’ or from which 

‘legal consequences will flow’”).   

Even if these decisions could be labeled “final agency actions,” these types of day-to-day 

management decisions are the very type of “administrative decision[s] traditionally left to agency 

discretion” that cannot be judged against any standard and thus are not reviewable.  See Lincoln 

v. Vigil, 508 U.S. 182, 191-93 (1993).  Section 2011 of Title 25 and Defendants’ Indian Affairs 

Manual cannot provide such a standard, as they do not contemplate consultation for such daily 

management decisions.  See Ex. 30 at 3-4 (defining “Consultation” as “dialogue . . . regarding 

proposed Federal actions” such as “regulations, legislative comments or proposed legislation, 

[and] the budget . . . .”).  And even if CRST somehow overcame all of these obstacles, its APA 

consultation claim (and any available relief) would extend to only those interim decisions alleged 

to have occurred—changes in staffing levels at ELOs and employees’ supervisory 

responsibilities.  The Tribe could not conceivably have grounds to challenge other parts of the 

restructuring that it does not allege to have begun, and which it allegedly received notification of 

over a year and a half ago, such as the creation of Education Resource Centers or the Office of 

Sovereignty and Indian Education.
11

 

 

                                                 
11

 The Tribe also argues that Secretarial Order 3334 “[o]n its face” constitutes “final agency 

action.”  See Pl.’s Resp. at 21-22.  But the “face” of Secretarial Order 3334 plainly provides only 

notification of the reorganization proposal, stating that “Phase I” of the organizational changes 

was “expected to be operational before” the 2014-2015 school year, and calling for an “analysis 

. . . for the new functions and [the] develop[ment of] a workforce plan.”  Ex. 17 at 1-3 (emphases 

added).  This is not an agency action under the APA, let alone a final one.  See Ass’n of Admin. 

Law Judges, 640 F. Supp. 2d at 73; see also Bennett, 520 U.S. at 177-78. 
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2. CRST Cannot Plausibly Allege That Its Comments Were Ignored During the 

Consultation Process 

CRST also alleges that Defendants “disregard[ed] tribal input” provided during the 

consultation process without providing the reasons for doing so.  Pl.’s Resp. at 19.  But the only 

recommendation for the reorganization that CRST discusses in its response is its desire to keep 

ELOs open, Pl.’s Resp. at 21, and Defendants have repeatedly made known the rationale for 

transitioning the ELOs into Education Resource Centers.  E.g., Ex. 16 at 17; Ex. 23 at 7; Ex. 29 

at 2, 8; Transcript of BIE’s Reorganization Tribal Consultation at 191 (Dep’t of the Interior April 

22, 2015), http://www.bie.edu/cs/groups/xbie/documents/document/idc1-031493.pdf.  And the 

agency is under no obligation to accept every comment received.  CRST cannot show its position 

was ignored. 

Nor can CRST plausibly allege that its comments were ignored by citing without 

discussion three exhibits that allegedly went unaddressed by the agency.  See Pl.’s Resp. at 19.  

Defendants already explained how these exhibits failed to state a plausible claim of inadequate 

consultation.  See Defs.’ Br. at 26-27.  The Tribe entirely ignores these points.
12

  To briefly 

summarize, Defendants’ consultation obligations do not require piecemeal correspondence in 

which BIE must contemporaneously respond to every comment it receives.  See Ex. 30 at 7 

(recognizing that “issues raised . . . during the consultation process” should be addressed “[p]rior 

to finalizing a decision on a federal action”).  Moreover, after all these documents were allegedly 

submitted to the agency, CRST attended a consultation session, met one-on-one with BIE, and 

sent a letter to BIE regarding the reorganization to which BIE responded.  See Defs.’ Br. at 26-

27.  Despite all of this—and despite Defendants expressly raising these points in its opening 

                                                 
12

 Relatedly, Defendants explained how actions taken before September 2013—such as the 

alleged submission of one of these exhibits—were not related to the current proposed 

restructuring and are therefore not relevant.  See Defs.’ Br. at 23 n.10.  CRST never addresses 

this point.     
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memorandum—CRST still fails to explain what views, alternatives, or concerns from these 

documents went unaddressed.  Its conclusory assertion that it was “ignore[d]” cannot state a 

plausible claim of inadequate consultation.
13

 

3. The Tribe’s Challenge to Two Isolated Interactions With BIE Do Not Show A 

Plausible Consultation Claim 

The Tribe’s final attempt to show that it was not adequately consulted resorts to 

challenging two isolated interactions it had with BIE during the approximately year-and-a-half 

long consultation process.  First, it asserts that its meeting with BIE in February 2015 was 

insufficient because it allegedly involved only BIE presenting information.  Second, it argues—

without any authority in support—that the Court cannot consider BIE’s response to the Tribe’s 

                                                 
13

 CRST also string cites six paragraphs from its Complaint without discussion.  Half of these 

citations pertain to the documents that allegedly went unaddressed, see Pl.’s Resp. at 19 (citing 

Compl. ¶¶ 26, 43, 45), and thus warrant no further discussion.   The remaining paragraphs do not 

relate to these exhibits and also cannot plausibly show that the Tribe was ignored.   

First, CRST cites a paragraph of its Complaint that alleges it sent a letter in May 2012 

that requested “additional information about the BIE’s proposed streamlining” but allegedly 

received no response.  Pl.’s Resp. at 19 (citing Compl. ¶ 27).  However, as Defendants 

previously discussed, and the Tribe in no way addresses, these pre-September 2013 

communications address an attempt to streamline following news of anticipated budget cuts for 

FY 2013 and are irrelevant to the current restructuring effort that launched in September 2013.  

See Defs.’ Br. at 23 n.10.   

Second, the Tribe cites a paragraph in the Complaint alleging that in April 2013, 

Defendants responded to a notice of an alleged breach of the Settlement Agreement but that this 

response letter allegedly did not comply with the requirements of the Settlement Agreement. 

Pl.’s Resp. at 19 (citing Compl. ¶ 32.)  This has no apparent connection to restructuring, and, 

again, predates September 2013 and is thus irrelevant.     

 Last, the Tribe cites a paragraph alleging Phase II of Secretarial Order 3334 “will focus 

on moving Defendant BIE completely out of the school operations business and place that 

burden on Tribes” despite CRST’s opposition.  Pl.’s Resp. at 19 (citing Compl. ¶ 51).  But as 

Defendants previously explained—and CRST does not address—“[c]onsultation is not the same 

as obeying those who are consulted.”  Defs.’ Br, at 30 n.14 (quoting Hoopa Valley Tribe v. 

Christie, 812 F.2d 1097, 1103 (9th Cir. 1987)).  In any event, Defendants also previously 

explained that the BIE will continue to fund, support, and operate schools after the restructuring.  

Defs.’ Br. at 38.  And the conversion of BIE-operated schools to tribally-controlled schools is 

completely voluntary.  Ex. 22 at 2.  “The new structure recognizes that oversight and operational 

needs are different for schools operated by the bureau than they are for tribally controlled 

schools and enables BIE’s field structure to be more responsive and provide tailored services.”  

Ex. 29 at 2.     

Case 3:15-cv-03018-KES   Document 30   Filed 02/10/16   Page 18 of 21 PageID #: 625



18 

 

written request for information about the proposed restructuring in gauging the plausibility of its 

claim.
14

  See Pl.’s Resp. at 20.  Yet even accepting these assertions at face value for purposes of 

this motion, the inescapable fact remains that CRST was consulted or had an opportunity to 

provide input at each and every stage of proposed reorganization’s development.  E.g. Compl. 

¶ 35 (inviting the Tribe to Study Group listening session); Ex. 11 at 7 (providing dedicated email 

account to submit written comments for Study Group); Ex. 8 at 1 & Compl. ¶ 41 (attending 

consultation session on Study Group’s draft report); Transcript of BIE’s Reorganization Tribal 

Consultation at 43 (Dep’t of the Interior April 28, 2014) 

http://www.bie.edu/cs/groups/xbie/documents/document/idc1-031497.pdf (last visited February 

1, 2016) (opening consultation session up for comments and questions regarding the Study 

Group’s draft report); Ex. 8 at 2 (soliciting written comments on draft report); Ex. 23 at 1, 3 

(inviting the Tribe to consultation session on proposed reorganization in April 2015 where BIE 

would present information regarding the reorganization, listen to comments, and engage in 

discussions with tribal leaders); Ex. 28 at 1 (acknowledging attendance at April 2015 

consultation session); Ex. 23 at 14 (soliciting written comments regarding proposed 

reorganization).  Given these numerous opportunities to consult, it is not surprising that CRST 

has failed to identify a single idea, concern, or position that went unaddressed during this 

process.  CRST cannot state a plausible claim of inadequate consultation by cherry-picking a 

one-on-one meeting it had with Defendants or labeling as irrelevant a letter it received from BIE 

that provided information requested by the Tribe. 

Last, CRST apparently argues that because it “specifically told” Defendants that any time 

spent with Tribal leaders would not be “consultation,” any interactions with CRST cannot be 

                                                 
14

 This is a curious assertion given the Tribe’s argument that it was inadequately consulted 

because Defendants allegedly did not address materials it purportedly sent.  See supra at 16. 
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considered in assessing its claim’s plausibility.  The Tribe cannot manufacture a claim of 

inadequate consultation by declining to participate in the consultation.  Nor can the Tribe show 

inadequate consultation by simply labeling it as such.  Cf. Lower Brule Sioux Tribe v. Deer, 911 

F. Supp. 395, 401 (D.S.D. 1995) (“That is not to say the [OIEP] must obey those who are 

consulted or that the [OIEP] must accept their advice.”).   

CONCLUSION 

For all the reasons stated above and in Defendants’ opening memorandum in support of 

their motion to dismiss, this action should be dismissed pursuant to Federal Rule of Civil 

Procedure 12(b)(1) and/or 12(b)(6).  
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