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MESSAGE FROM THE CHAIR
Ronnie P. Hawks

The Native American Resources Committee is 
excited to bring you this newsletter with some 
great articles on issues of interest to practitioners 
in the field. I would like to thank Dean Suagee for 
his hard work in pulling this together, as well as the 
authors themselves for volunteering their time to 
help all of us learn through their articles. 

Unfortunately, this may be the only newsletter 
we manage to produce this year. We are one of 
the smaller committees in the Section and we are 
in dire need of members, old and new, who are 
willing to devote time to helping this committee 
produce newsletters, articles, web content, 
and presentations of benefit and interest to our 
members. No, the time spent is not billable and 
yes, it does take time away from work, family, 
friends, and leisure. But the time required is not 
burdensome, especially if we have a strong core of 
active members sharing the load. And the benefits 
are well worth the time. You get to collaborate with 
great lawyers who share your interests. You learn 
from your interactions and collaborations with the 
group and develop a network of contacts that are an 
invaluable resource in your practice. And it is fun 
and fulfilling to give back to the legal community.

I encourage you to become more involved in the 
committee in any way you can. We have plenty 
of vice chair positions available for the upcoming 

year. These positions involve a 30-minute call once 
a month and whatever additional work is needed 
to accomplish the goals that the committee sets 
for itself. Even if you don’t feel you have the time 
to take over a vice chair position, we’ll gladly 
accept help from anyone on particular projects of 
interest. And we’re always open to suggestions for 
committee activities and involvement. 

Ronnie P. Hawks, Committee Chair, is a partner 
with Jennings, Haug & Cunningham LLP, in Phoenix, 
Arizona.

Your benefits are 
available online!

  Visit www.americanbar.org/environ 
for links to current and past issues.
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FEDERAL DELEGATION TO STATES OF CLEAN 
WATER ACT SECTION 404 PERMITTING 
MAY RESULT IN REDUCED CONSULTATION 
WITH TRIBES REGARDING HISTORIC 
PRESERVATION
Gussie Lord

The Michigan Department of Environmental 
Quality (DEQ) currently is reviewing a non-
ferrous metallic mining permit for the Back Forty 
Project, http://www.deq.state.mi.us/documents/
aquila/ (permit application). The proposed 
open-pit mine is expected to produce gold, zinc, 
copper, silver, and lead, and is to be located 
near Stephenson, Michigan, on the banks of the 
Menominee River, a 116-mile waterway separating 
Michigan’s Upper Peninsula from Wisconsin and 
emptying into Lake Michigan. 

The proposed footprint of the Back Forty mine 
contains a significant number of archaeological 
and historical resources that have not been 
fully surveyed or studied, including rare raised 
garden beds and ceremonial mounds that are 
extremely likely to contain human remains. See 
Permit Application, app. F, section 7.2.3. The 
Archaeological Investigation Report (Report) 
for the proposed project area identified several 
archaeological sites that are likely to be eligible for 
listing in the National Register of Historic Places, 
and several more that require further study. Report, 
section 8.2.1, 2. Under the National Historic 
Preservation Act (NHPA), 54 U.S.C. § 300101 et 
seq., properties that are eligible for the National 
Register are “historic properties” regardless 
of whether they have been formally listed. 54 
U.S.C. § 300108. In addition to the archaeological 
sites, the proposed mine is very near other sites 
of known religious, cultural, and historical 
significance to the Menominee Tribe of Wisconsin. 
Report, section 2.2.1. 

If approved, construction of the Back Forty mine 
would be subject to a state-administered dredge 
and fill permit under section 404 of the Clean 
Water Act, as Michigan is one of only two states 

that has been delegated the authority to administer 
a 404 program. 40 C.F.R. § 233.70. EPA retains 
authority to review and object to state-issued 
permits, including permits that may impact waters 
of other states and permits that may impact “sites 
identified or proposed under the National Historic 
Preservation Act.” 40 C.F.R. § 233.51(b)(3), 
(6). Further, the U.S. Army Corps of Engineers 
(USACE) retains jurisdiction in Michigan over 
dredge and fill permits for navigable rivers under 
section 10 of the Rivers and Harbors Act of 
1899, 33 U.S.C. § 401 et seq., but the USACE 
has determined that its jurisdiction over the 
Menominee River for such purposes ends at a 
point several miles south of the proposed mine 
site. See Approved Jurisdictional Determination, 
U.S. Army Corps of Engineers, Detroit District 
(Mar. 2010) (http://www.lre.usace.army.mil/
Portals/69/docs/regulatory/PDFs/GENSEC10.
pdf). Accordingly, the proposed mine application 
process is subject only to state permits, albeit with 
possible EPA review. 

Under NHPA section 106, 54 U.S.C. § 306108, 
federal agencies must take into account the 
possible effects of federal undertakings on historic 
properties, i.e., those that are listed on or eligible 
for the National Register. In so doing, the statute 
requires each federal agency to consult with any 
Indian tribe that “attaches religious and cultural 
significance” to a historic property that would be 
affected by the proposed undertaking. 54 U.S.C. 
§ 302706. This requirement is implemented 
through numerous provisions in the regulations 
promulgated by the Advisory Council on Historic 
Preservation (ACHP). 36 C.F.R. pt. 800. For 
example, the ACHP regulations require federal 
agencies to engage in consultation with tribes in 
the identification of historic properties of religious 
and cultural significance, regardless of whether 
those properties are within the affected tribe’s 
reservation. 36 C.F.R. § 800.4(b). 

States administering federal programs under 
delegated authority are not obligated to comply 
with section 106. In National Mining Association 
v. Fowler, 324 F.3d 752, 760 (D.C. Cir. 2003), 
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the court held that “section 106 applies only 
to federally funded or federally licensed 
undertakings, and not to undertakings that 
are merely subject to State or local regulation 
administered pursuant to a delegation or approval 
by a Federal agency.” Prior to the ruling in 
Fowler, permits issued by state agencies pursuant 
to a delegated authority were considered to be 
undertakings subject to section 106. See Indiana 
Coal Council v. Lujan, 774 F. Supp. 1385 (D.D.C. 
1991). In fact, the ACHP took the position that 
when Congress amended the NHPA definition of 
“undertaking” in 1992, it intended to specifically 
include permits issued by a state or local 
government pursuant to a federal delegation of 
authority. 69 Fed. Reg. 40,544, 40,550 (July 6, 
2004). However, despite the ACHP’s position and 
its stated disagreement with the D.C. Circuit’s 
interpretation of the NHPA, it remains bound by 
the decision in Fowler. In addition, courts have 
held that even where federal funds are expended 
on a project, if a state rather than a federal agency 
is controlling the expenditure of funds, the project 
is not considered federally funded, and section 106 
is not triggered. Business and Residents Alliance 
of East Harlem v. Jackson, 430 F.3d 584, 593 (2nd 
Cir. 2005).

While Michigan’s non-ferrous metallic mining 
regulations require a permit applicant to consider 
impacts to “cultural, historical, or archaeological 
resources,” part 632 of Michigan’s Natural 
Resources and Environmental Protection Act 
(NREPA), MICH. COMP. LAWS §§ 324.63201 
to 324.63223, Rule 425.202(2)(ee), Michigan’s 
definition of such resources is narrower than the 
federal definition and includes only those sites that 
are “listed as a national historic landmark; listed 
on the national register of historic places; listed 
on the state register of historic sites; or recognized 
under a locally established historic district created 
pursuant to the local historic districts act.” Rule 
425.102(1)(g). It does not include consideration 
of impacts to sites that are eligible for listing on 
the National Register of Historic Places. Further, 
Michigan law requires DEQ to provide public 
notice of a mining permit application and proposed 

decision only to federally recognized Indian 
tribes in Michigan. See MICH. COMP. LAWS § 
324.63205(6)-(7). The memorandum of agreement 
(MOA) between Michigan DEQ and USEPA 
Region 5 for the administration of CWA section 
404 requires Michigan to consult with a tribe when 
a permit application has a reasonable potential to 
impact tribal waters. See MOA, section 4 (2011), 
https://www.michigan.gov/documents/deq/wrd-
jpa-404-moa_483185_7.pdf. For the Back Forty 
Project, the impacted Menominee Tribe is located 
out of state and has no jurisdiction over the 
potentially impacted waters. 

It is clear that EPA intended for tribes to be 
consulted when impacts to tribal cultural and 
historical resources may occur, see MOA section 
4; 40 C.F.R. § 233.51(b)(6), but the delegation 
of CWA section 404 permitting authority 
nevertheless has resulted in a complete lack of 
procedural requirements for consideration of 
impacts to archaeological resources at a site with 
clear historic and cultural significance to an out-
of-state tribe. Absent a listing of the site on the 
National Register of Historic Places, which cannot 
occur if the property owner objects, 54 U.S.C. § 
302105(b), or the state register of historic sites, 
the state’s requirements to seek the affected tribe’s 
input are almost entirely voluntary and certainly 
ill-defined. The absence of adequate process for 
a site of such clear archaeological and historical 
significance is particularly evident in this instance 
because, had it occurred in any one of 48 other 
states, section 106 would apply.

NHPA regulations provide an avenue to a possible 
solution to this issue. A federal agency could 
enter into a programmatic agreement under 36 
C.F.R § 800.14 to govern situations in which 
nonfederal parties are delegated major decision-
making responsibilities. 36 C.F.R. § 800.14(b)
(iii). In negotiating a programmatic agreement, a 
federal agency could require that the state or local 
government in question undertake a process that is 
the equivalent of 36 C.F.R. § 800.2(c)(2)(ii), which 
mandates consultation on historic properties of 
significance to Indian tribes and Native Hawaiians 
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when such properties are not located on tribal 
lands. Such requirements would acknowledge that 
a site’s location off-reservation does not diminish 
its historical, cultural, or spiritual significance to 
an affected tribe.

Use of programmatic agreements does not present 
a perfect solution. States historically have not been 
friendly to tribal interests. This may particularly be 
true where, as here, the impacted tribe is located 
outside of the state, and state interests in economic 
development are likely to override tribal interests 
in cultural resource protection. Further, state 
historic preservation offices may not be equipped 
with sufficient resources to carry out appropriate 
reviews of all permit applications received, 
or adequate experience in considering sites of 
importance to tribes. 

It is evident that, in this case, federal delegation of 
CWA section 404 permitting authority to Michigan 
has resulted in diminished procedural requirements 
attached to potential impacts upon tribal cultural 
and historical resources. In delegating program 
authority to states, federal agencies should be 
required to ensure that they do not create gaps 
in the already thin level of protection for sites of 
significance to tribes, particularly where the sites 
may be located off-reservation. 

Gussie Lord is an associate with Jill Grant & 
Associates, LLC in Washington D.C. She is a 
member of the Oneida Nation of Wisconsin. She 
may be reached at glord@jillgrantlaw.com


