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I. INTRODUCTION 

Plaintiffs’ Response to the United States’ motion for summary judgment has failed to 

satisfy its burden to create genuine issues of fact for trial.  Plaintiffs’ claims for lost mineral 

royalties are barred by the doctrines of claim preclusion and issue preclusion and waiver and 

release.  Plaintiffs’ predecessors in interest long ago litigated and settled the very claims and 

issues relating to lost royalties for lead, zinc, and other minerals that Plaintiffs seek to raise now 

against the United States.  Plaintiffs’ claims for mineral leasing, chat royalties, and town lot 

leasing are barred by the statute of limitations because Plaintiffs have not raised any claims that 

constitute trust accounting claims for which the statute of limitations was tolled.  All of Plaintiffs 

claims are trust asset mismanagement claims that have been barred by the statute of limitations.  

Finally, Plaintiffs have failed to establish a critical element of their breach of trust claims – the 

requisite money-mandating duty.  As a result, the United States is entitled to the entry of 

summary judgment in its favor on all of Plaintiffs’ claims for lost royalty income form mineral 

leasing and chat, as well as claims for lost rental income from town lot leasing.   

II. ARGUMENT 

A. The doctrines of claim preclusion and issue preclusion bar Plaintiffs’ claims 
for lost mineral royalties 

1. Claim preclusion 

Plaintiffs argue without citation to any authority that “since the Quapaw were not adverse 

to the Government in either of the suits against the mining companies, did not assert a breach of 

trust claim, and did not litigate such a claim to final judgment, the present suit is not barred by 

claim preclusion.”  Pls.’ Resp. at 5.  Plaintiffs’ are wrong on all three counts. 
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a. Adverse relationship 
 

First, with regard to Plaintiffs’ contention that the Quapaw were not adverse to the 

Government in Crawfish v. Eagle Picher Lead Co., Equity No. 122 (S.D. Ohio), that fact does 

not bar the application of res judicata to the judgment.  The Federal Circuit has held “principles 

of claim preclusion, however, are not limited to cases involving identical parties.”  Mars Inc. v. 

Nippon Conlux Kabushiki-Kaisha, 58 F.3d 616, 619 (Fed. Cir. 1995).  Instead of focusing on 

whether the parties were adverse (or even parties to the prior lawsuit) the inquiry is instead on 

“whether the relationship between the parties is such that one party should enjoy the benefit, or 

suffer the burden, of a judgment for or against another.”  Id..  In situations analogous to those at 

issue here, a number of courts have held that there is no requirement that there be mutuality of 

parties (much less direct adversity between the parties) for claim preclusion principles to apply.  

“Res judicata may be invoked against a plaintiff who has previously asserted essentially the same 

claim against different defendants where there is a close or significant relationship between 

successive defendants.”  Gambocz v. Yelencsics, 468 F.2d 837, 841 (3d Cir. 1972); see also, e.g., 

Pelletier v. Zweifel, 921 F.2d 1465, 1502 (11th Cir. 1991) (“Where, [however,] ... the relations 

between two parties are analogous to that of principal and agent, the rule is that a judgment in 

favor of either, in an action brought by a third party, rendered upon a ground equally applicable 

to both, is to be accepted as conclusive against the plaintiff's right of action against the other.”) 

(quoting  Citibank, N.A. v. Data Lease Fin. Corp., 904 F.2d 1498, 1502–03 (11th Cir.1990)); see 

also Spector v. El Ranco, Inc., 263 F.2d 143, 145 (9th Cir.1959)(same)).   

“Nonmutual claim preclusion is required in some circumstances to protect 

indemnification relationships or to prevent indirect defeat of a prior judgment.  There also is 

substantial authority in favor of nonmutual claim preclusion in derivative liability relationships, 
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without regard to the special problems of indemnification.”  18A Fed. Prac. & Proc. Juris. § 

4464.1 (2d ed.).  This exception is also embodied in the Restatement (Second) of Judgments as 

follows: “[i]f two persons have a relationship such that one of them is vicariously responsible for 

the conduct of the other, and an action is brought by the injured person against one of them, the 

judgment in the action has the following preclusive effects against the injured person in a 

subsequent action against the other.  Restatement (Second) of Judgments § 51 (1982).  In 

addition, “[a] judgment in favor of the injured person is conclusive upon him as to the amount of 

his damages, unless: (a) There were limitations on the competence of the forum in the first action 

preventing him from obtaining the full measure of his damages…, or he exercised the option … 

to divide his claim; or (b) Different rules govern the measure of damages in the two actions.”  Id. 

Here, there is no question that the relationship between the United States and the 

Defendants in the Crawfish case and the Whitebird v. Eagle Picher Co., 258 F. Supp. 308 (N.D. 

Okla. 1966) litigation, are such that claim preclusion principles prevent Plaintiffs from bringing 

these claims a second time.  Plaintiffs are suing the United States to recover mineral royalties for 

lead, zinc, and other minerals that were mined from land owned by Plaintiffs’ predecessors-in-

interest and not paid for by the mining companies.  See ECF No. 155 (United States’ Mot. for 

Summ. J.) at 18 (describing the identity of Plaintiffs’ current claims for damages against the 

United States with the issues litigated in the Crawfish and Whitebird lawsuits).  Plaintiffs now 

allege that they lost mineral royalties because the United States failed to prevent the mining 

companies from taking minerals in trespass and failed to ensure that the mining companies 

properly reported the amounts of lead, zinc, and other minerals for which royalties were owed.  

Since the United States was not itself conducting any mining, the alleged losses from the United 

States’ actions are derivative of the actions of the mining companies themselves.  It is those 
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activities of the mining companies that were litigated and ultimately settled by Plaintiffs’ 

predecessors in interest, leading to a final judgment in the earlier litigation. 

Applying the Federal Circuit’s test to evaluate “whether the relationship between the 

parties is such that one party should enjoy the benefit, or suffer the burden, of a judgment for or 

against another,” Mars Inc., 58 F.3d at 619, it is clear that allowing Plaintiffs to recover against 

the United States would duplicate their earlier judgment against the mining companies for the 

same set of operative facts.  This situation is analogous to the example of vicarious liability 

referenced in the Restatement (Second) of Judgments.  The ultimate acts that formed the basis 

for Plaintiffs’ alleged damages – the mining companies’ recovery of lead, zinc, and other 

minerals without paying proper royalties – are the same acts that give rise to the alleged liability 

of the United States now.  Plaintiffs posit that, as trustee, the United States was obligated to 

better supervise and manage the mining companies to prevent the taking of lead, zinc and other 

mineral without compensation.  The is precisely the type of  relationship between the parties that 

merits the application of claim preclusion principles regardless of whether the United States was 

adverse to Plaintiffs or was even a party to the prior litigation.           

b. The fact that Plaintiffs’ predecessors in interest did not raise a breach of 
trust claim in the Crawfish or Whitebird lawsuits does not bar the 
application of claim preclusion to Plaintiffs’ current claims 

 
“It is well established that a party may not split a cause of action into separate grounds of 

recovery and raise the separate grounds in successive lawsuits; instead, a party must raise in a 

single lawsuit all the grounds of recovery arising from a single transaction or series of 

transactions that can be brought together.”  Mars Inc. v. Nippon Conlux Kabushiki-Kaisha, 58 

F.3d 616, 619–20 (Fed. Cir. 1995) (citing Restatement (Second) of Judgments § 24(2) (1982) (all 

actions arising from the same transaction or series of transactions are regarded as constituting a 
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single cause of action); Gregory v. Chehi, 843 F.2d 111, 117 (3d Cir.1988) (for purposes of 

claim preclusion analysis, the term “claim” is defined “broadly in transactional terms, regardless 

of the number of substantive theories advanced in the multiple suits by the plaintiff”) (citing 

Restatement (Second) of Judgments); Alyeska Pipeline Service Co. v. United States, 688 F.2d 

765, 769–70, 231 Ct.Cl. 540 (1982) (“claim splitting cannot be justified on the ground that the 

two actions are based on different legal theories”), cert. denied, 461 U.S. 943 (1983)). 

Plaintiffs cite no authority for their allegation the failure to raise a breach of trust claim in 

the Crawfish and Whitebird lawsuits is fatal to the United States’ defense of claim preclusion.  

The Supreme Court has held that “a plaintiff is required to allege, in one proceeding, all claims 

for relief arising out of a single transaction or be precluded later from pursuing those claims.”  

Brown v. Felsen, 442 U.S. 127, 131 (1979); see also Friez v. First Am. Bank & Trust of Minot, 

324 F.3d 580, 581–82 (8th Cir. 2003).  (“Friez first argues his tort claims are not barred because 

they raise a different cause of action than his earlier ERISA claims. Even though Friez advances 

different legal theories in the two cases, his cause of action is the same: Friez relies on a common 

nucleus of operative fact (promises allegedly made by Kolb and Espegard about ERISA benefits 

in their capacity as Bremer Bank's officers and managers) and seeks effectively the same relief 

(ERISA benefits) in both cases.”). 

c. The Crawfish and Whitebird cases were litigated to final judgment 
 

Plaintiffs simply assert without support that Plaintiffs “did not litigate such a claim to 

final judgment in the prior litigation.”  Pls.’ Resp. at 4 (ECF No. 162).  To the extent Plaintiffs 

are alleging that they did not litigate a breach of trust claim to final judgment that fact is 

irrelevant because claim preclusion bars litigation of any claims that arise out of the same 

operative facts.  See Sec. A.1.b., above.  To the extent Plaintiffs are arguing that the final 
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judgment in Crawfish does not satisfy requirements for claim preclusion because it was entered 

through settlement, Plaintiffs are simply wrong as a matter of law.  “For res judicata purposes, an 

agreed or stipulated judgment is a judgment on the merits.”  Baker v. Internal Revenue Serv., 74 

F.3d 906, 910 (9th Cir. 1996); see also United States v. Int’l Bldg. Co., 345 U.S. 502, 505-06 

(1953).  “For claim preclusion purposes, consent judgments are considered to have the same 

force and effect as judgments entered after a trial on the merits.”  Hallco Mfg. Co. v. Foster, 256 

F.3d 1290, 1294-95 (Fed. Cir. 2001) (citation omitted).  

Accordingly, the United States is entitled to summary judgment with regard to Plaintiffs’ 

claims for royalties for lead, zinc, and other minerals with respect to the claims that were raised 

or could have been raised in the Crawfish and Whitebird lawsuits.    

2. Issue preclusion 

Regardless of whether the Government and Plaintiffs’ predecessors in interest were allies 

or adversaries, the doctrine of issue preclusion bars Plaintiffs’ claims for royalties from lead, 

zinc, and other minerals.  Not only is there no requirement that the United States had been 

adverse to Plaintiffs’ predecessors-in-interest in the prior litigation, there is no requirement that 

the United States was even a party at all.  The Supreme Court has held, “the Court has eliminated 

the requirement of mutuality in applying collateral estoppel to bar relitigation of issues decided 

earlier in federal-court suits.”  Allen v. McCurry, 449 U.S. 90, 94–95 (1980) (citing Blonder–

Tongue Laboratories, Inc. v. University of Illinois Foundation, 402 U.S. 313 (1971)).  

“Collateral estoppel precludes a plaintiff from relitigating identical issues by merely switching 

adversaries and precludes a plaintiff from asserting a claim that the plaintiff had previously 

litigated and lost against another defendant.” Aspex Eyewear, Inc. v. Zenni Optical Inc. 713 F.3d 

1377, 1380 (Fed. Cir. 2013) (citing Parklane Hosiery Co. v. Shore, 439 U.S. 322, 329 (1979) 

(internal quotation marks omitted). 
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Plaintiffs’ citation to a single stray sentence in Penda Corp. v. United States, 44 F.3d 967, 

972 (Fed. Cir. 1994) cannot support the weight they place on it.  Read in the manner Plaintiffs 

have cited it, Penda is clearly contrary to binding Supreme Court precedent and later-decided 

Federal Circuit precedent cited above.  There is a well-developed body of law regarding non-

mutual collateral estoppel that flatly contradicts Plaintiffs’ reliance on Penda Corp.  “Nonmutual 

issue preclusion is available to nonparties unless the first action did not provide a full and fair 

opportunity to litigate or other factors make it unfair or unwise to permit preclusion.”  18A Fed. 

Prac. & Proc. Juris. § 4464 (2d ed.).    

Plaintiffs also wrongly argue that the Government failed to “identify in its motion even a 

single issue that was sufficiently litigated to satisfy the requirements for issue preclusion.”  Pls.’ 

Resp. at 4.  The United States identified the issues that were decided in both lawsuits.  ECF No. 

155-1 at 19 (citing the Crawfish final judgment and the Whitebird findings of fact and 

conclusions of law).  Plaintiffs’ failure to address those issues, let alone controvert them 

eviscerates and waives any argument they might have made.  Smithkline Beecham Corp. v. 

Apotex Corp., 439 F.3d 1312, 1320 (Fed. Cir. 2006).    

3. Plaintiffs’ predecessors in interest waived and released Plaintiffs’ 
claims for unpaid mineral royalties 

Plaintiffs’ predecessors in interest waived, relinquished and surrendered the Third Claim 

as it applied to every allotment in the Third Amended Complaint.  ECF No. 155-11 at 2.  The 

Third Claim was a claim that the Plaintiffs did not receive royalties for “other minerals and 

metallic elements, and substances of value” apart from lead and zinc.  ECF No. 155-9 ¶¶13, 25, 

31, 37, 42, 47.  The settlement, and the stipulation to dismiss all claims with prejudice, resolved 

the Crawfish lawsuit (the “Ohio Litigation”).     
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The stipulation that settled the Ohio Litigation also noted that the First, Second, Fourth, 

and Sixth Claims in the Third Amended complaint were also “fully compromised and settled” 

and dismissed with prejudice.  ECF No. 155-11 at 2-3.  The First and Second Claims are claims 

that Plaintiffs’ predecessors in interest did not receive the correct amount of royalties for lead 

and zinc removed from their restricted properties.  ECF No. 155-9 at ¶¶ 5-12; 23-24; 29-30; 35-

36; 40-41; 45-46.  The Fourth and Sixth Claims are claims that the Plaintiffs did not receive 

royalties based on the correct selling price and that Plaintiffs removed valuable minerals prior to 

1922 without a valid lease, licence or permission.  ECF No. 155-9 at ¶¶ 16; 20-21; 26-27; 32-33; 

38; 43; 48.  To allow Plaintiffs to recover again for the very same claims that their predecessors 

settled and waived would be entirely inequitable and contrary to law.  The United States is 

entitled to summary judgment on Plaintiffs’ claims for royalties for lead, zinc, and other minerals 

on the allotments and issues litigated and settled in the Ohio litigation and the Whitebird lawsuit. 

 

 

 

B. None of Plaintiffs’ claims for undercollection are based on actual leases, and 
are therefore barred by the statute of limitations 

“Every claim of which the United States Court of Federal Claims has jurisdiction shall be 

barred unless the petition thereon is filed within six years after such claim first accrues.”  28 

U.S.C. § 2501.  “A claim first accrues when all the events have occurred that fix the alleged 

liability of the government and entitle the claimant to institute an action.”  Ingrum v. United 

States, 560 F.3d 1311, 1314 (Fed. Cir. 2009).  Public Law 108-7 (2003) defers accrual of a loss 

to trust funds until an accounting is provided, but a loss to trust assets is subject to the six-year 
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statute of limitations.  Shoshone Indian Tribe of Wind River Reservation v. United States, 364 

F.3d 1339, 1350 (Fed. Cir. 2004). 

Plaintiffs essentially concede that their claims for undercollection on leases are not 

premised on actual leases, but are hypothetical claims for leases that should have been entered or 

should have been obtained for higher amounts.  Pls.’ Resp. at 12-15 (Town lots); 19-25 (chat); 

31-33 (agriculture); 37 (mining); 39 (rights of way).  In each case, Plaintiffs argue that in 

compiling the Quapaw Analysis, the QIS team looked at some leases.  The QIS team then 

selected some leases to highlight in the Quapaw Analysis that they allege not been properly 

collected or managed.  See ECF No 162 at 12 (“the database of the Quapaw Analysis contains 

the 3,500 town lot permit cards”); 19 (“Quapaw’s estimates of…undercollection of chat leases 

are based on actual leases described in the Quapaw Analysis.”); 31 (“the QIS Team chose to do a 

sample review of lease life-cycles…”); 40 (“the Quapaw Analysis determined that allotments 

involved in the ownership of town lots were not compensated for…easements granted to form 

streets and alleys, sewer facilities, and electric, phone and gas lines.”).  Assuming arguendo that 

Plaintiffs could satisfy all of the other elements of their claim, the actual leases that Plaintiffs 

have identified may present viable trust accounting claims under Shoshone, but Plaintiffs can cite 

to no authority that permits Plaintiffs to simply assume other leases, lease terms and rental rates 

and then hold the Government liable as a matter of trust accounting for those hypothetical leases 

and lease terms.   

The problem is illustrated most clearly by Plaintiffs’ description of their claims based on 

alleged “actual leases” for chat.  In their response, Plaintiffs explain that the QIS Team selected 

the Pioneer chat pile “to determine if the Quapaw had received form the Government all of the 

compensation they were due for the lease or sale of chat.”  Pls.’ Resp. at 19.  Plaintiffs claim that 
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QIS then looked at the amount of chat in the pile in 1952 and the amount of chat in the pile in 

1982 to determine how much chat was missing.  Id. at 20.  They then reviewed “actual lease 

terms and actual royalties paid…to determine how much chat had been sold and paid for.”  Id.  

According to Plaintiffs everything that was missing was “chat that was taken by the lessee but 

not paid for.”  Id.   

This explanation completely ignores the limitations on trust accounting claims 

established by the Federal Circuit in Shoshone.  By Plaintiffs’ own admission, the whole basis 

for their trust accounting claim with regard to chat is premised on chat that was taken without a 

lease.  Their own description states unequivocally that the only thing they used actual leases for 

was to determine how much chat was properly taken from the Pioneer chat pile and how much 

revenue was received.  Pls.’ Resp. at 20.  Indeed, they even refer to the missing chat as a “taking 

for which just compensation is due.”  A Fifth Amendment taking is not a trust accounting claim.  

Since it is not a trust accounting claim, the statute of limitations was not tolled and Plaintiffs’ 

claim is barred by the statute of limitations. 

Plaintiffs then describe the claims that Dr. Lynn supposedly established based on “actual 

leases.”  It is telling however, that in Plaintiffs’ entire description of their “actual lease” claims 

regarding chat, they cite to only four actual leases.  Pls.’ Resp. at 22 n. 91, 93, 96.  And it does 

not appear that Plaintiffs are actually claiming damages related to a single one of those actual 

leases.  Rather they are cited for the general permit terms that are included in leases of those 

types.  Id.  

Indeed, it is Dr. Lynn’s analysis that confirms that Plaintiffs’ claims are not based on 

actual leases, but are premised on hypothetical extrapolated leases, using hypothetical 

extrapolated lease terms to substantiate Plaintiffs’ claims.  As pointed out in the United States’ 

Case 1:12-cv-00431-TCW   Document 172   Filed 09/01/16   Page 13 of 20



11 
 

Motion for Summary Judgment on this point, Dr. Lynn used a complex mathematical formula 

based on the market rates of sand and gravel and other construction materials to derive what in 

his opinion was the price that Plaintiffs should have been compensated for chat.  ECF No. 155-6 

at 7-8.  If Plaintiffs’ claims were premised on actual leases, this sort of speculation would not be 

required.  There would be an actual lease with an actual lease term and Plaintiffs would simply 

identify how much was due for chat under that lease, and could identify how much was actually 

collected to see if there was a difference.  Instead, because Plaintiffs are not suing on actual 

leases, they opted to have an expert come up with a hypothetical price that they believe they 

should have been paid.  Indeed, Plaintiffs do not even rely on actual prices in actual chat leases 

to come up with the price they should have been paid.  This is the very definition of a 

hypothetical lease claims and they are barred by the statute of limitations.  Shoshone, 364 F.3d at 

1350.       

Plaintiffs’ claims for unpaid royalties for town lots and mining leases all suffer from the 

same issues exemplified by Plaintiffs hypothetical chat lease claims.  Plaintiffs argue that their 

town lot and mining lease claims are trust accounting claims premised on actual leases, but they 

are not.  Plaintiffs’ response with regard to town lots refers to “3500 town lot permits” but does 

not identify for what periods they are and does not even explain what amounts were due under 

those permits or what amounts were collected.  Plaintiffs admit that additional town lot permits 

were produced in this litigation, but Plaintiffs made no effort to determine whether there were 

actual accounting claims that could be made with regard to those town lot permits.  Pls.’ Resp. at 

13.  This Court held in its original ruling on a motion to dismiss that Plaintiffs’ claims would be 

permitted to proceed only with respect to those claims “that exist under actual leases” and that 

the identification of those leases may be determined during discovery.  Goodeagle v. United 
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States, 111 Fed. Cl. 716, 722 (2013).  Plaintiffs’ response admits that they received “tens of 

thousands of additional town lot permits during this litigation” but Plaintiffs have chosen not to 

pursue any claims with respect to those town lot permits.  Pls.’ Resp. at 13.  Instead, they hired 

experts to derive hypothetical rental values based on one appraisal from 1978.  They then derived 

complex formulas to hindcast and forecast rental values for all time periods from that one flawed 

appraisal, and then demanded that their “actual leases” should have had this derived rental rate as 

a term of the permits.   

Plaintiffs’ claims for mining leases, agricultural leases, and rights of way are all similarly 

flawed.  Nearly ten years ago, the QIS Team reviewed some collection of leases in preparation of 

the Quapaw Analysis and selected certain leases to include in the Quapaw Analysis as a way 

illustrate potential accounting issues they identified.  They were not subject to any burden of 

proof and were not intended to establish any legal duty, breach or liability on the part of the 

United States.  The fact that Plaintiffs have looked at some actual leases at some point in the past 

cannot convert their claims into trust accounting claims for purposes of Shoshone.  In each case – 

mining leases, agricultural leases, and rights of way – Plaintiffs have relied on expert 

hypothetical calculations and hypothetical valuations to come up with hypothetical lease terms 

that Plaintiffs argue they should be entitled to.  ECF No. 155-8 (Dr. Breeds’ report opining that 

the leases should have received an additional 11.1% royalty); 155-5 (report of Stephen Jay 

opining that Plaintiffs are entitled to hypothetical leasing revenues for agricultural leases, 

including pecans that were never planted and recreational leases that were never entered into). 

These hypothetical values constitute claims that Plaintiffs argues it should have been entitled to 

collect, not actual lease values that it was entitled to collect.  As such their claims are barred by 

the statute of limitations.  
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Plaintiffs seem to be arguing that, so long as they have looked at an actual lease and 

concluded that there was not a proper collection under on lease, they can simply assume that all 

other leases were not properly collected, and that suffices to establish a trust accounting claim for 

purposes of Shoshone.   That, however, is not the law.  Plaintiffs did not need an accounting to 

simply assume all their leases were improperly collected.  The purpose of the statute of 

limitations tolling in Public Law 108-7 – to preserve claims for which Plaintiffs would not 

otherwise be aware absent an accounting.  Shoshone, 364 F.3d at 1350.  If Plaintiffs believed the 

rental rates in their town lot permits, or chat permits, or mineral leases were not at market value, 

they did not need an accounting to become aware of that claim, and the statute of limitations was 

not tolled.  A trust accounting claim is defined specifically as a claim that the Government failed 

to collect money actually due under a lease or permit.  Id.  To determine that, Plaintiffs need to 

identify an actual lease to be able to determine if the terms of the lease were complied with and 

to determine the amount that the Government failed to collect.  Plaintiffs’ failure to identify 

actual leases or to work with the actual leases that were produced in discovery demonstrates that 

their claims are not trust accounting claims, but are trust asset mismanagement claims that are 

barred by the statute of limitations.     

C. Plaintiffs have not identified a single source of a money mandating fiduciary 
duty that survives the Supreme Court’s Navajo I and Navajo II analysis 

Plaintiffs’ Response ignores the Supreme Court’s most recent jurisprudence on claims for 

breach of trust.  Instead, Plaintiffs’ theory of recovery hinges on their belief that Interior’s role in 

approving leases entered into by restricted owners and Interior’s “control” over trust assets alone 

triggers a fiduciary obligation informed by common law principles.  Pls.’ Resp. at 11 (town lots); 

16-19 (chat); 25-31 (agriculture); 33-37 (mining); 38 (rights of way).  Not so.  First, “[t]he 

government, of course, is not a private trustee.”  United States v. Jicarilla Apache Nation, 564 
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U.S. 162, 173 (2011).  “Though the relevant statutes denominate the relationship between the 

Government and the Indians as a ‘trust’ . . ., that trust is defined and governed by statutes rather 

than the common law.”  Id. at 173-72 (citations omitted and emphasis added).  Accord 

Menominee Indian Tribe of Wisc. V. United States, 136 S. Ct. 750, 757 (2015) (“We do not 

question the ‘general trust relationship between the United States and the Indian tribes,’ but any 

specific obligations the Government may have under that relationship are ‘governed by statutes 

rather than the common law.’”) (quoting Jicarilla, 564 U.S. at 173-72).  Second, “[t]he Federal 

Government’s liability cannot be premised on control alone.”  Navajo Nation v. United States, 

556 U.S. 287, 301 (2009).  Instead, any analysis of a breach of trust claim must begin with 

“specific rights-creating or duty-imposing statutory or regulatory prescriptions.”  Navajo Nation 

v. United States, 537 U.S. 488, 506 (2003).    A court may only consider the government’s 

“control” after the identification of a specific right-creating or duty-imposing statutory or 

regulatory prescription that bears the hallmarks of a “conventional fiduciary relationship.”  

Navajo Nation, 556 U.S. at 301 (quoting United States v. White Mountain Apache Tribe, 537 

U.S. 465, 473 (2003)). 

In an attempt to establish that a money-mandating duty for town lots, Plaintiffs point 

primarily to 25 C.F.R. § 162.108, as the source of the duty.  Pls.’ Resp. at 10.  However, that 

regulation was not even passed until 2001.  66 Fed. Reg. 7068.  Plaintiffs do not establish how a 

2001 regulation can establish a relevant money-mandating duty tracing back to the early 1900’s.  

Similarly the statutes cited by Plaintiffs – 25 U.S.C. § 162(a)(d)(8) and 25 U.S.C. § 2215 – were 

not added until 1994 (108 Stat 4239) and 1991 (114 Stat 1991), respectively.  Finally, Plaintiffs 

point to a 1907 regulation for surface leasing under which the Department of the Interior 
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executed certain leases, presumably to argue that those 1907 regulations covered all town lot 

leasing from 1907 through 1991.    

Aside from the fact that the statutes and regulations Plaintiffs identified do not cover the 

requisite time periods to support their town lot claims, they also cannot substantively support a 

money-mandating duty interpretation under the Supreme Court’s Navajo precedents.  Plaintiffs 

do not even attempt to discuss or analyze how these statutes satisfy the requirements established 

in Navajo I and Navajo II, because they cannot.  Both Navajo I and Navajo II make clear that 

general statutes and regulations like these cannot support a finding of a money-mandating duty 

that gives rise to liability on the part of the United States.  Navajo Nation, 556 U.S. at 301.  As a 

result, The United States is entitled to summary judgment with respect to Plaintiffs’ claims for 

town lot revenues because Plaintiffs have failed to identify a money-mandating duty, which is a 

necessary element to support their claim. 

Plaintiffs’ attempts to identify money-mandating duties for chat and mineral leases are 

similarly misplaced.  Indeed, Plaintiffs point to the Indian Mineral Leasing Act (“IMLA”) itself 

as a source of the money-mandating duty with regard to chat.  But, the IMLA is precisely the 

statute that the Navajo I court held was insufficient to establish a money mandating duty.  

Navajo I, 537 U.S. at 511 (“there is no textual basis for concluding that the Secretary's approval 

function includes a duty, enforceable in an action for money damages, to ensure a higher rate of 

return for the Tribe concerned. Similarly, no pertinent statutory or regulatory provision requires 

the Secretary, on pain of damages, to conduct an independent “economic analysis” of the 

reasonableness of the royalty to which a Tribe and third party have agreed.”).1  Plaintiffs also cite 

                                                 
1 Plaintiffs attempt to avoid this holding by arguing that the IMLA does support a money-
mandating duty with regard to the collection of revenues due under existing leases.  Pls.’ Resp. at 
18-19.  As discussed above, however, Plaintiffs have not brought actual accounting claims under 
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to various historical regulations and the same statutes 25 U.S.C. § 162a(d)(8) and 25 U.S.C. § 

2218 to support their claims for money-mandating duty with regard to mineral leasing.  As 

discussed above, Plaintiffs fail to establish how any of these sources of substantive law support a 

money-mandating duty in light of the Supreme Court’s Navajo I and Navajo II decisions.  As a 

result, the United States is entitled to summary judgment on Plaintiffs’ claims for lost mineral 

leasing royalties and chat leasing revenues because they have failed to establish an essential 

element of their claim. 

III. CONCLUSION 

 All of Plaintiffs’ claims for lost rental income and lost royalty income are actually trust 

asset mismanagement claims that are barred by the statute of limitations.  Plaintiffs have failed to 

identify a substantive source of law governing their claims, and have failed to show that those 

sources of law constitute a money-mandating duty.  Finally Plaintiffs’ claims for royalties from 

lead, zinc and other minerals are barred by the doctrines of res judicata, issue preclusion, and 

release and waiver.  For the foregoing reasons, the United States respectfully requests that the 

Court enter partial summary judgment in favor of the United States. 

 

    Respectfully submitted,  

September 1, 2016, 

 JOHN C. CRUDEN 
Assistant Attorney General 
 s/ Brian M. Collins                                
BRIAN M. COLLINS 
Trial Attorney 
United States Department of Justice 
Environment and Natural Resources Division 
P.O. Box 7611 

                                                 
Shoshone, and therefore cannot rely on the Shoshone holding to support their hypothetical 
leasing claims.   
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