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PLAINTIFFS’ RESPONSE TO GOVERNMENT’S  
MOTION FOR PARTIAL SUMMARY JUDGMENT 

The Government has moved for partial summary judgment in these three 

coordinated cases, Bear, the Quapaw Tribe, and in this case, Goodeagle v. United States, 

often making the same arguments it makes in opposition to the Quapaw’s pending motion 

for summary judgment.1 In this response, the Quapaw have tried to indicate where similar 

arguments are addressed in their reply supporting their motion for partial summary 

judgment. 

But one argument the Government makes here—that summary judgment is 

appropriate because there is no triable issue of fact—is the opposite of the argument it 

makes in opposition to the Quapaw’s motion—where it argues that triable issues of fact 

preclude summary judgment on many of these same claims.  

In its motion the Government states that it may later support its motion with 

“arguments or evidence that may be presented in reply.”2 The Quapaw expressly reserve 

the right to request leave to respond to any new reasons or new evidence the Government 

may present in its Reply to support its motion.3 

 Standard of Review 

Summary judgment is a “salutary method of disposition designed to secure the 

                                                 
1 See Pls./Claimants Mot. for Partial Summ. J. (June 27, 2016) (Quapaw Tribe Doc. 153). 
2 Def.’s Mot. at 1 (July 15, 2016) (Goodeagle Doc. 155). 
3 See, e.g., Cia. Petrolera Caribe, Inc. v. Arco Caribbean, Inc., 754 F.2d 404, 410 (1st 
Cir. 1985) (when a moving party advances in a reply new reasons and evidence in 
support of its motion for summary judgment, the nonmoving party should be granted an 
opportunity to respond). 
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just, speedy and inexpensive determination of every action.”4 The summary judgment 

procedure “is properly regarded not as a disfavored procedural shortcut, but rather as an 

integral part of the Federal Rules as a whole, which are designed to secure the ‘just, 

speedy and inexpensive determination of every action.’”5 But summary judgment is also 

“a lethal weapon capable of overkill,”6 and “a trial often establishes facts and inferences 

not gleanable from papers submitted pre-trial,”7 so courts have concluded that they 

“should act with caution in granting summary judgment and may deny it if there is reason 

to believe that a full trial is warranted.”8  

On a motion for summary judgment, “the party moving for summary judgment 

bears the burden of demonstrating the absence of any genuine issue of material fact,”9 

and so any inferences drawn from the facts “must be viewed in the light most favorable to 

the party opposing the motion.”10 “If the evidence submitted in support of the summary 

judgment motion does not meet the movant’s burden, then ‘summary judgment must be 

denied even if no opposing evidentiary matter is presented.’”11 

                                                 
4 Sweats Fashions, Inc. v. Pannill Knitting Co., 833 F.2d 1560, 1562 (Fed. Cir. 1987) 
(internal quotation marks omitted). 
5 Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986) (quoting Fed. R. Civ. P. 1). 
6 P.R. Burke Corp. v. United States, 58 Fed. Cl. 549, 553–554 (2003) (quoting SRI Int’l v. 
Matsushita Elec. Corp. of Am., 775 F.2d 1107, 1116 (Fed. Cir. 1985)). 
7 SRI Int’l, 775 F.2d at 1116. 
8 P.R. Burke Corp., 58 Fed. Cl. at 553. 
9 Heger v. United States, 103 Fed. Cl. 261, 265 (2012). 
10 United States v. Diebold, Inc., 369 U.S. 654, 655 (1962). 
11 Robinson v. Valdamudi, No. 9:10-CV-01442 GTS, 2013 WL 877398, at *1 (N.D.N.Y. 
Jan. 31, 2013) (quoting Adickes v. S.H. Kress & Co., 398 U.S. 144, 160 (1970)). 
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 Argument 

I. Goodeagle’s claims are not barred by claim or issue preclusion since they 
were never litigated against the Government 

The Government argues that some of the mining royalty claims at issue in this 

case are barred by claim preclusion, citing two cases in which individual Quapaw sued 

mining companies for inadequate royalty payments under their leases.12 But the United 

States was not a defendant in either suit, and neither suit involved a breach-of-trust claim 

litigated to final judgment, so claim preclusion (res judicata or collateral estoppel) has no 

application here. 

Because neither case asserted a breach-of-trust claim—or any claim at all—against 

the United States, that claim (over which this Court has exclusive jurisdiction) is not 

precluded by the very different suit, brought by several Quapaw landowners in the 1940s, 

against a couple of mining companies for allegedly fudging their mining records.  The 

United States was not even a defendant in either case: the Government intervened as a 

Plaintiff, “on behalf of itself and the individual members of the Quapaw Tribe.”13 So the 

present breach-of-trust claim against the United States has never been brought, nor tried, 

nor settled, and does not satisfy any of the requirements of claim preclusion (res 

judicata): 

[A] second suit will be barred by claim preclusion if: (1) there is identity of 
parties (or their privies); (2) there has been an earlier final judgment on the 
merits of a claim; and (3) the second claim is based on the same set of 

                                                 
12 Def.’s Br. at 10–13 (July 15, 2016) (Goodeagle Doc. 155-1) (citing Crawfish v. Eagle 
Picher Lead Co., Equity No. 1022, S.D. Ohio; Whitebird v. Eagle Picher Co., 258 F. 
Supp. 308 (N.D. Okla. 1966)). 
13 Def.’s Mem. at 12 (July 15, 2016) (Goodeagle Doc. 155-1). 

Case 1:12-cv-00431-TCW   Document 162   Filed 08/15/16   Page 8 of 45



 4

transactional facts as the first.14 

Since the Quapaw were not adverse to the Government in either of the suits 

against the mining companies, did not assert a breach-of-trust claim, and did not litigate 

such a claim to final judgment, the present suit is not barred by claim preclusion. 

Similarly, issue preclusion (collateral estoppel) operates only if  

(1) the issue is identical to one decided in the first action; (2) the issue was 
actually litigated in the first action; (3) resolution of the issue was essential 
to a final judgment in the first action; and (4) the party against whom 
estoppel is invoked had a full and fair opportunity to litigate the issue in the 
first action.15 

Since the Government and the Quapaw (in Crawfish) were allies and not 

adversaries, issue preclusion cannot apply: 

The Government and Cadillac were allies, not adversaries, on all issues in 
suit before the Court of Federal Claims. The judgment of that court thus 
cannot support an assertion of issue preclusion by the Government against 
Cadillac.16 

Nor can the Government identify in its motion even a single issue that was 

sufficiently litigated to satisfy the requirements for issue preclusion. The Government’s 

failure to even identify what issue might be precluded eviscerates and waives this 

argument, too.17 

The Stipulation of settlement reached in Crawfish contains no language releasing 

the Government from liability nor waiving any claim against the Government (who, after 

                                                 
14 Jet, Inc. v. Sewage Aeration Sys., 223 F.3d 1360, 1362 (Fed. Cir. 2000); see also Sharp 
Kabushiki Kaisha, 448 F.3d at 1370 (same). 
15 Innovad Inc. v. Microsoft Corp., 260 F.3d 1326, 1334 (Fed. Cir. 2001). 
16 Penda Corp. v. United States, 44 F.3d 967, 972 (Fed. Cir. 1994) (quoting 
RESTATEMENT (SECOND) JUDGMENTS § 38 (1980)). 
17 SmithKline Beecham Corp. v. Apotex Corp., 439 F.3d 1312, 1320 (Fed. Cir. 2006). 
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all, was a Plaintiff in the case). The Government cites nothing evidencing any intention 

on the part of the Quapaw plaintiffs to relinquish or abandon their breach of trust claims 

arising from the Government’s mismanagement of their mining royalties owed to the 

Quapaw—and as previously noted, nor could this settlement involve a release of these 

breach of trust claims since the United States was not a defendant in that litigation. The 

Stipulation compromises and settles only claims against mining companies.18 

II. The Government has fiduciary duties that when breached, give rise to the 
damages Goodeagle claims; those claims set forth in Goodeagle are timely  

In a single-page argument the Government states that, while “Plaintiffs have 

brought claims for unpaid mineral royalties, claims for unpaid royalties on chat, claims 

for losses regarding town lot leasing, losses for agricultural leasing, claims for losses 

related to unpaid rights of way, and claims for investment damages,” the Quapaw have 

“failed to demonstrate that any of the laws they have cited establish specific fiduciary or 

other duties, and have failed to show that they can be fairly interpreted as mandating 

compensation”19 The Government does not actually deny that it has those duties or that 

they are money-mandating—only that the Quapaw have failed to show or demonstrate 

this in some undefined way, forcing the Quapaw to now describe each of these money-

mandating fiduciary duties.  (Should the Government’s reply brief raise arguments 

regarding money-mandating fiduciary duties that it did not present in its motion, the 

Quapaw will request a surreply brief.) 

Underlying and establishing the Government’s money-mandating fiduciary duty 

                                                 
18 Stipulation (Dec. 30, 1941) (Goodeagle Doc. 155-11). 
19 Def.’s Br. at 9-10 (Goodeagle Doc. 155-1) (July 15, 2016). 
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are the statutes and regulations restricting the Quapaw’s right to alienate their allotted 

lands. In the Act of March 2, 1895, Congress ratified the Quapaw Allotment Act, 

allotting the lands of the Quapaw Indian reservation and requiring the allotments to be 

inalienable for 25 years after the date of the patents.20 This act created a trust relationship 

between the federal government and the Quapaw allottees that would, through additional 

laws and regulations, create enforceable fiduciary duties.   

A little over one year later, Congress amended the 1895 Act, with the Act of June 

10, 1896, which authorized allottees with land within the Quapaw Agency to lease their 

land for a term not exceeding three years for farming purposes, or five years for mining 

or business purposes.21 Leases that did exceed the authorized time periods were 

considered violations of the restriction against alienation and therefore void.22  

In 1897, the 1895 Allotment Act was once again amended, extending the authority 

to enter into mining and business leases from five years to ten years.23 Significantly, the 

Act also added a provision for the Secretary to lease for allottees who “by reason of age 

or disability . . . can not improve or manage his allotment property and with benefit to 

himself.”24 Quapaw Indians who fell under this exception were commonly called 

“incompetent” Indians. A 1915 Supreme Court case confirmed the authority of the 

United States to sue as trustee for the Quapaw to enforce that lease restriction, holding 

                                                 
20 28 Stat. 876, 907. 
21 29 Stat. 321, 330–31. 
22 See United States v. Noble, 237 U.S. 74, 84 (1915) (“[W]e must conclude that a lease 
for ten years, made in 1905, subject to an existing lease for ten years, of the same 
property, which by its terms was to run until 1912, was unauthorized and void.”). 
23 See Act of June 7, 1897, 30 Stat. 62, 72. 
24 See id., 30 Stat. at 72. 
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that “[t]he Quapaws are still under national tutelage” and “[t]he guardianship of the 

United States continues.”25 

On March 3, 1921, the 25-year restrictions on alienation were extended for an 

additional 25-year period for the lands owned by the “incompetent” Indians identified in 

the Act.26 These restrictions were extended in 1939 under 52 Stat. 1127 (July 27, 1939), 

in 1970 under 84 Stat. 325 (June 25, 1970), and then indefinitely in 1990 under 104 Stat. 

206 (May 25, 1990).27 

As early as 1907, the Interior Department adopted regulations that applied to the 

surface leasing of allotted Indian lands.28 These regulations required the Indian agent to 

submit to the Secretary for approval applications for lands of “incompetent” Indians to be 

leased. The Indian agent was required to assess and describe whether the lease would be 

to the advantage of the Indian allottees and to determine whether the rental or 

consideration agreed upon is fair and reasonable. The regulations also required Indian 

agents to take necessary measures against trespassers.29  

In 1929, the Secretary of the Interior enacted Regulations Governing the Leasing 

                                                 
25 United States v. Noble, 273 U.S. 74, 79 (1915). 
26 41 Stat. 1225, 1248–49 (March 3, 1921). 
27 52 Stat. 1127 (July 27, 1939); 84 Stat. 325 (June 25, 1970); 104 Stat. 206 (May 25, 
1990). 
28 See Rules and Regulations Governing the Department of the Interior in its various 
branches, Part 4 (February 26, 1907) (“1907 Rules and Regulations”) (excerpt attached as 
Ex. 11). 
29 1907 Rules and Regulations at 134, ¶ 641. 
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of Indian Allotted and Tribal Lands for Farming, Grazing and Business Purposes.30 

These regulations applied to general surface leasing of allotted lands, and expressly 

references the special Quapaw leasing laws, stating “where applicable, and not 

inconsistent with the above-mentioned special laws, the regulations herein prescribed 

shall govern leases thereunder.”31 Citing the March 3, 1921 Act, the regulations required 

leases on restricted Indian lands to be approved by the local superintendent.32 The 

regulations required the Secretary to ensure the leases were “to the manifest advantage of 

the owners.”33 Other provisions in the lease include: an appraisal of the lease and a 

requirement that the leases be made at the highest possible rental;34 a prohibition on 

subleasing;35 a requirement that the Superintendent ensure lease compliance;36  and 

reservation of improvements for the Indian landowner.37 

In 1938, when the Federal Government started publishing the Code of Federal 

Regulations, 25 C.F.R. was released setting forth the regulations for the leasing of Indian 

allotted lands for farming, grazing and business purposes. Similar to the earlier 

regulations, these regulations set forth the requirements of the Secretary and 

Superintendent in leasing of allotted Indian lands. Starting on page 134, the Quapaw 

                                                 
30 Regulations Governing the Leasing of Indian Allotted and Tribal Lands for Farming, 
Grazing and Business Purposes (Apr. 4, 1929) (“1929 Regulations for Farming, Grazing, 
and Business”) (attached as Ex. 11). 
31 1929 Regulations for Farming, Grazing, and Business ¶ 32.   
32 Id. ¶ 2 & 4. 
33 Id. ¶ 5. 
34 Id. ¶ 8. 
35 Id. ¶ 15. 
36 Id. ¶ 16. 
37 Id. ¶ 22. 
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Analysis sets forth the obligations in the Code of Federal Regulations for Rights-of-Way, 

Non-Agricultural Leasing, Agricultural Leasing, and Quapaw Mineral Leasing.38 

Goodeagle’s claims are also timely. The Government’s statute-of-limitations 

argument that “Plaintiffs have alleged only losses based on hypothetical revenues that 

should have been collected, not actual leases and revenues that were not collected,”39 is 

factually incorrect—and ignores the extensive documentation of the Government’s 

failure to collect rents and royalties owed the Quapaw found in the Quapaw Analysis.40 

Only by completely ignoring the Quapaw Analysis and its half-a-million-page data base 

can the Government assert (incorrectly) that “it is clear that Plaintiffs do not have any 

claims that are premised on actual leases.”41 Goodeagle’s town lot undercollection claim 

is based on the Quapaw Analysis team’s review of 3500 town lot permit cards in the data 

base. Goodeagle’s chat undercollection claim is based on the Government’s failure to 

enforce payment terms of actual mining and chat leases in the data base and allowing 

outsiders to take chat without compensation to the Quapaw owner.  And Goodeagle’s 

mining undercollection claim is based on the royalty rates stated in the actual leases at the 

time the ore was mined (many of which are in the data base).  

The Quapaw also assert hypothetical lease claims in Bear, but these are separate 

from and additional to the claims Goodeagle asserts here.42 

                                                 
38Quapaw Analysis at 134–38 (2010) (Quapaw Tribe Doc. 14-1). 
39 Def.’s Mem. in Support of Mot. for Partial Summ. J. at 11 (Goodeagle Doc 155-1) 
(July 15, 2016). 
40 Quapaw Analysis. 
41 Def.’s Mem. at 9 (Goodeagle Doc 155-1) (July 15, 2016). 
42 See Goodeagle v. United States, 111 Fed. Cl. 716, 721–22 (2013).  
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A. Town lots 

1. The Government has a money-mandating fiduciary duty to 
collect rents under town lot leases 

Congress authorized the Secretary of the U.S. Department of the Interior to lease 

Quapaw lands as town lots or otherwise permit town lot development and imposed on the 

Secretary the duty to collect rents and royalties from leasing of these lots.43 As the 

Quapaw described in their Complaint in the Goodeagle case: 

Under a comprehensive regulatory and statutory scheme, including 
25 C.F.R. §162.108 and its predecessor regulations, the United States has a 
fiduciary duty and a trust obligation to (among others):  

 
 “[E]nsure that tenants meet their payment obligations to Indian 

landowners, through the collection of rent on behalf of the 
landowners and the prompt initiation of appropriate collection and 
enforcement actions.” 

 “[A]ssist landowners in the enforcement of payment obligations that 
run directly to them, and in the exercise of any negotiated remedies 
that apply in addition to specific remedies made available to [the 
United States]  under these or other regulations.” 

 “[E]nsure that tenants comply with the operating requirements in 
their leases, through appropriate inspections and enforcement actions 
as needed to protect the interests of the Indian landowners and 
respond to concerns expressed by them.” 

 “[T]ake immediate action to recover possession from trespassers 
operating without a lease, and take other emergency action as needed 
to preserve the value of the land.”44 

In addition, 25 U.S.C. § 162a(d)(8) provides that “[t]he Secretary’s proper 

discharge of the trust responsibilities of the United States shall include (but are not 

                                                 
43 See Ltr. from Miami Agency (1979) (QG04ALX0671165) (“As Bureau of Indian 
Affairs employees and trustee of restricted Indian land, we are responsible for ensuring a 
fair return for the rental or sale of their land.”) (attached as Ex. 4). 
44 Compl. ¶ 44 (June 28, 2012) (Goodeagle Doc. 1). 
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limited to) the following: (8) Appropriately managing the natural resources located 

within the boundaries of Indian reservations and trust lands.” 25 U.S.C. § 2218 further 

provides that “[n]otwithstanding any other provision of law, the Secretary may approve 

any lease or agreement that affects individually owned allotted land or any other land 

held in trust or restricted status by the Secretary on behalf of an Indian.” 

The 1907 regulations adopted by the Interior Department for surface leasing also 

applied to town lot leasing.45 Under its surface leasing authority, the federal government 

executed town lot leases on “town lot permit” forms. These forms required the premises 

to be used for residence or business purposes only. The form also (1) gave the lessee the 

right to erect buildings; (2) was subject to cancellation when the occupancy interferes 

with mining operations; (3) prohibited the sale of intoxicated liquor and gambling; (4) 

specified the lease is not recognizing property rights but authorizing a right of use and 

occupancy; (5) requires the lessee to pay the specified amount in advance; (6) requires 

the peaceable delivery of the premises without notice upon expiration of the term; (7) 

prohibits the sell, assignment, or subleasing of the premises or buildings thereon without 

consent of the Superintendent which could only be withheld for non‐payment of rents; 

and (8) authorizes the Superintendent to take possession of improvements upon failure of 

the lessee to pay rent and authorized the sale or disposal of the improvements forfeited. 

2. Goodeagle’s undercollection claim is timely because it is based 
on actual leases and the Government’s own admissions 

In 2013 the Court rejected the Government’s motion to dismiss Goodeagle’s town 

                                                 
45 See 1907 Rules and Regulations at 124–38, 150–55. 
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lot claim on statute-of-limitations grounds, stating “[t]he third cause of action mainly 

refers to actual leases under which Plaintiffs have not received amounts due them, either 

as rent or other payments,”46 and that “[t]he recited trust obligations that Plaintiffs say 

were breached, Compl. ¶ 44, all relate to obligations under actual leases, or the failure to 

recover possession from trespassers.”47 Goodeagle’s Third Cause of Action, failure to 

collect rents due on town lots, is drawn directly from the Quapaw analysis, which states 

that the discovery of valuable lead and zinc on the Quapaw Reservation attracted 

thousands of miners to Quapaw lands, beginning in 1902.48 From 1912–1917, non-

Indians entered into five to ten-year business leases with Indians for nominal rent 

(usually $1 per acre), subdivided the area into town lots for homes and business 

buildings, and subleased the lots for a considerable profit.49 In 1918, the Indian Office 

(later BIA) took over town lot leasing activities.50 Many tenants obtained town lot 

permits from the Quapaw Agency for several lots, subleased the lots, and pocketed the 

rent.51   

BIA issued annual town lot permits on these Quapaw trust lands. The data base of 

the Quapaw Analysis contains the 3500 town lot permit cards that the team was able to 

                                                 
46 Goodeagle v. United States, 111 Fed. Cl. 716, 721 (2013). 
47 Goodeagle, 111 Fed. Cl. at 721. 
48 Quapaw Analysis at 94. 
49 Quapaw Analysis  at TribalTrustAccount_ReferenceDocs at Pic. 54. The majority of 
town lots are 50 by 120 feet with some lots being 25 feet wide. See id. at Mineral Lands 
Management_Chat Piles at Pic. 4. 
50 Quapaw Analysis at TribalTrustAccount_ReferenceDocs, at Pic. 54. 
51 Quapaw Analysis at Town_Lot_ReferenceDocs, at Pic. 14. 

Case 1:12-cv-00431-TCW   Document 162   Filed 08/15/16   Page 17 of 45



 13

collect.52 The Government has since produced tens of thousands of additional town lot 

permits during this litigation. The amount of rent set for each lot varied depending on the 

location and the types of buildings on the lot.53 A 1928 report states that 7,200 of the 

14,500 lots were rented to “storekeepers, mine workers, and others,” and rent ranged 

from $6 to $180 per year.54 A 1943 letter from a field aid refers to a map of the Picher 

Mining District showing all subdivisions in the district and states that 50% of 8,092 “sub-

divided” lots (4,046) were leased at the time.55 

Karole Overberg, a retired Bureau of Indian Affairs official, who has over 25 

years of experience working on the entire range of realty issues for the BIA, and who 

served as a member of the QIS team helping to prepare the Quapaw Analysis, states in 

the expert report he prepared for this litigation:  

Based on my work with the BIA and on the Quapaw Analysis, it is my 
opinion that the federal government failed to timely and fully collect a 
significant percentage of rental payments owed to restricted Quapaw 
landowners for the extensive town lot leases and permits that were issued 
on their allotments, especially during periods of lead and zinc mining.56  

After extensive investigation of the historical record, the Quapaw Analysis team 

also concluded that the Government had failed to collect rents on many of the town lots it 

had leased. The Quapaw Analysis team painstakingly analyzed the 3,500 town lot cards 

that Interior provided, which were the only records provided to the QIS team by the 

                                                 
52 Quapaw Analysis at 94. 
53 Quapaw Analysis at MiscDocs_reBIA, at p. 42. 
54 Quapaw Analysis at MiscDocs_reBIA, at p. 42. 
55 Quapaw Analysis at Town_Lot_ReferenceDocs, at Pic. 13. 
56 Overberg Rep. at 1 (Apr. 13, 2016), available at Pls./Cl.’s Opp. to Mot. to Extend 
Time Ex. 11 (May 3, 2016) (Quapaw Tribe Doc. 145-12). 
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Government, and determined that as of 2006 there were significant amounts of unpaid 

rent on most town lots: 

The Project Team has made comparisons of the actual rental payments 
(Official Receipts) against the town lot cards that were made available. 
There were 14,500 town lots on trust allotments by 1928. The Project Team 
did not receive any type of payment history for years 1949 to 1962 or from 
1982 to present, and it only received 3,500 town lot cards in all. There were 
very few active permits in 2006 and the majority of those had huge 
amounts of back rent due.57   

Several documents in the Quapaw Analysis data base describe the extent of the 

Government’s failure to collect rents on the town lot leases: 

 A 1926 BIA report states: 

The matter of collection of delinquent rentals has been receiving attention 
of this office since April 1924. Very little progress was made during the 
calendar year 1924. However, during the calendar year of 1925, through 
increased activity and a more intimate and personal knowledge and 
attention given this matter, we have increased the collection at 
approximately 50% . . .” There are “. . . over 14,000 town lots in the 
various towns . . . however, approximately half of the lots are covered by 
chat piles, sludge ponds and other mining activities . . . .”58 

 A 1942 letter the Superintendent of the Quapaw Agency reported that “the 

town lot problems have “no parallel . . . due to lack of personnel, hundreds 

of thousands of dollars in rents have been lost to the Indians owning the 

lands on which these towns are located . . . .59  

 The 1953 annual report to the Commissioner of Indian Affairs states “at no 

time prior to 1947 was the Department in a position to collect for more 

                                                 
57 Quapaw Analysis at 94. 
58 Quapaw Analysis Doc. 147663 – January 11, 1926. 
59 Quapaw Analysis Doc. 50147 – November 23, 1942. 

Case 1:12-cv-00431-TCW   Document 162   Filed 08/15/16   Page 19 of 45



 15

than 50% of the lots on which rent was due, due to insufficient personnel . 

. . .”60 

Even the Government’s own expert witness, Brigham, admits that in the 1920s 

“sometimes only 50 percent were being collected” for town lot rentals due to “persistent 

problems [with] lack of staffing and personnel to engage in that work.”61 Brigham further 

acknowledged the problem persisted into the 1930s and 1940s, with the Government at 

one point only having one person to collect rents.62 And even that one person “received a 

portion of what was collected” and due to the Quapaw.63 Brigham even admits that the 

problems with collecting back-rentals never really ended.64 

Because the Government offers this Court no evidence to contradict the liability 

conclusions of the Quapaw Analysis and the expert report of former BIA official 

Overberg—both of which concluded that the Government failed to collect hundreds of 

thousands of dollars from tenants to whom it had rented town lots—the Quapaw are 

entitled to summary judgment on liability for the Government’s failure to collect rents 

due under town lot leases, as the Quapaw seek in their motion for summary judgment on 

the remaining claims set forth in the Quapaw Analysis.65  

                                                 
60 Quapaw Analysis Doc. 162349 – 1953 Annual Report to Commissioner. 
61 Brigham Dep. 72:9-10; 73:3-5 (July 20, 2016) (attached as Ex. 6). 
62 Id. at 73:7-74:7. 
63 Id. at 74:8-74:19. 
64 Id. at 74:20-75:3. 
65 Pls./Cls.’ Mot. for Partial Summ. J. on Remaining Quapaw Analysis Claims (June 27, 
2016) (Goodeagle Doc. 147). 
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B. Chat claims   

1. The Government has a money-mandating fiduciary duty to 
collect royalties and enforce lease provisions of chat leases it 
issues 

Tailings and chat, though severed from the land, have been restricted property 

managed by the federal government since allotment. In Matter of Elliott, it was held that 

“[c]hat sales produce moneys which are deposited to IIM accounts. Interests in chat piles 

are in the nature of ‘credits in a trust status.’ They are ‘issues and/or profits’ of trust lands 

. . .”66 In Estate of Hoffman,67 it was held that “an interest in a chat pile is a form of trust 

personalty.” Courts have never disagreed that tailings and chat are, and always have been, 

considered restricted Indian property.68  

As previously discussed, the 1907 restricted allotment mining regulations 

promulgated under the June 7, 1897 Act imposed on the Government fiduciary duties. 69  

Relevant regulations to the management of chat were the duties to examine existing 

leases of incompetent Quapaw allottees and heirs and to approve or invalidate them 

accordingly, and to automatically invalidate the leases if the lessee failed to submit the 

lease for review a duty to require the use of prescribed forms and to reject non-

conforming leases and a duty to enforce the lease terms. The Government had fiduciary 

duties to prevent removal of tails and chat from the surface of the land and a duty to 

                                                 
66 Matter of Elliott, IP OK 246 P 93 (U.S. Dept. of Interior Office of Hearings & 
Appeals, Jan. 30, 1995) 
67 Estate of Hoffman, No. P‐0000‐67070‐IP (U.S. Dept. of Interior Office of Hearings & 
Appeals Aug. 27, 2009). 
68 See, e.g., Cole v. Asarco, Inc., 256 F.R.D. 690 (N.D. Okla. 2009); 
Holder v. Gold Field Mining Corp., 506 F. Supp. 2d 792 (N.D. Okla. 2007). 
69 30 Stat. 72 (1907). 
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protect and enforce Quapaw property rights in tailings and chat. Although not evidenced 

on the face of the 1907 regulation lease forms, in correspondence regarding a lease, dated 

April 10, 1919, from the Superintendent to the Commissioner in Washington, D.C., the 

Superintendent stated that  

it is the accepted custom throughout this district, whether provided for in 
the lease or not, to have the tailings or chats go with the land and it is 
generally acknowledged that the chats or tailings are the property of the 
lessor.70   

The referenced lease also included the following provision: 

All tailings produced from the mill or mills on the ground during the term 
of the contract shall be the property of the party of the first part after the 
first milling of the ore dirt, and the parties of the first part may enter said 
premises and remove same at will.71 

Additional relevant provisions from the time period also used this language: 

All minerals shall be cleaned and prepared for market on said land, and no 
rough or crush stuff shall be removed therefrom to be cleaned, nor shall 
minerals or crush stuff from other lands be brought or cleaned on said land 
without the written permission of the said party of the first part.72 

The leases were approved by the Secretary, and under those leases tailings and 

chat were property of the allottee or heirs and the government exercised its control over 

the tailings in the same manner as the land. From 1917 to 1921 the required lease forms 

expressly stated: 

9. All ores or minerals mined or raised on said lands shall be cleaned 
and prepared for market thereon, and no ore or crushed material shall be 
removed therefrom to be cleaned, nor shall ore or crushed material from 
other land be brought or cleaned on said land without the written consent of 

                                                 
70 Ltr. from Superintendent to Comm’r of Indian Affairs at QG04ADC0013142 (Apr. 10, 
1919) (attached as Ex. 7). 
71 Id. at QG04ADC0013141. 
72 Mining Lease at QG04EXP1535163 (Sept. 8, 1937) (attached as Ex. 2). 
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the superintendent. 

10. All tailings produced from said land during the term of this lease shall 
be the property of the lessor, and the lessee shall not own or have any 
interest therein, except the right to remill the same during the life of this 
lease.73 

Several changes were made to the chat and tailing language of the lease form 

between 1917 and 1929, including a switch from approval of the superintendent to 

approval of the Secretary of the Interior, but the Government has maintained its oversight 

under its mining leases. 

Additionally, under the Indian Mineral Leasing Act (IMLA) of 1938, liability for a 

failure to manage or collect the proceeds of approved mining leases is a violation of trust 

responsibilities.74 Pursuant to 25 C.F.R. §211.40 and related regulations in 30 C.F.R., 

Subchapters A and D, the Government collects and manages all payments related to 

mineral leases unless those leases specify otherwise. The government is then required to 

deposit and accrue interest on such proceeds pursuant to 25 U.S.C. §§ 161a, 161b, and 

162a.75   

In Shoshone Indian Tribe v. United States, the court evaluated claims against the 

Government for their mismanagement of the Tribes’ sand and gravel assets by failing to 

timely manage and collect proceeds under approved mining contracts. The court held that 

while the Supreme Court had foreclosed the Government’s liability for failing to 

                                                 
73 Dep’t of the Interior, Regulations Governing the Leasing for Lead and Zinc Mining 
Operations of Restricted Land of Incompetent Indians in the Quapaw Agency, in the 
State of Oklahoma at QG04DOI0108238, ¶¶ 9–10 (Apr. 7, 1917) (attached as Ex. 8). 
74 Shoshone Indian Tribe of Wind River Reservation v. United States, 364 F.3d 1339, 
1350 (Fed. Cir. 2004). 
75 Shoshone Indian Tribe, 364 F.3d at 1350. 
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maximize returns in sand and gravel leases in United States v. Navajo Nation, it did not 

foreclose the Government’s liability for failing to manage or collect the proceeds from 

the approved mining contracts in violation of trust responsibilities owed under the 

IMLA.76 Therefore, losses from the Government’s failure or delay in collecting payments 

on sand and gravel contracts, depositing that money into the Tribes’ interest-bearing 

accounts, or assessing penalties for late fees were fiduciary breaches that resulted in 

losses to trust funds.77 

2. Goodeagle’s chat claims are timely and are based on actual 
leases 

Again ignoring the Quapaw Analysis and its data base, the Government 

erroneously argues that the Quapaw’s chat undercollection claim is based on a 

hypothetical higher price and hypothetical volumes of chat.78 But the Quapaw’s estimates 

of the amount of the Government’s undercollection for chat leases are based on actual 

leases, described in the Quapaw Analysis79 and the expert report of Dr. Todd Lynn.80  

To initially determine if the Quapaw had received from the Government all of the 

compensation they were due for the lease or sale of chat, the Quapaw Analysis team 

selected the Pioneer chat pile, located on the Francis Quapaw Goodeagle allotment, and 

examined BIA records of chat sales over a 30-year period from 1952–1982. The Quapaw 

Analysis team calculates undercollection damages on the Pioneer Chat pile by subtracting 

                                                 
76 Shoshone Indian Tribe, 364 F.3d at 1350. 
77 Shoshone Indian Tribe, 364 F.3d at 1350. 
78 Def.’s Mem. at 13 (Goodeagle Doc 155-1) (July 15, 2016). 
79 Quapaw Analysis at 94–96 (Quapaw Tribe Doc. 14-1). 
80 Lynn Rep. at 24 (Apr. 13, 2016). 
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the remaining tonnage in the pile in 1982 from the tonnage of chat in the pile in 1952, 

thirty years earlier, and determining the total amount of chat taken from the pile during 

those 30 years. The team then reviewed actual lease terms and actual royalties paid 

during that time period to determine how much chat had been sold and paid for during 

that time frame. The balance was chat that was taken by the lessee but not paid for—a 

taking for which just compensation is due.81 

The chat leases in effect during that time contained language requiring payment of 

royalties on the chat and requiring permittees 

[t]o keep an accurate account of all mining operations, showing the sales, 
prices, dates, purchasers, and the whole amount of chat mined, the amount 
removed, and the gross receipts derived therefrom, and to furnish the Area 
Director sworn monthly reports thereon not later than the 25th of the 
succeeding month; Permittee’s accounts to be at all times available and 
open to inspection by any duly authorized officer or agent of the Secretary 
of the Interior during the entire term of this permit, and for 6 months 
thereafter.82 
 
Among the findings of the Quapaw Analysis: 

 The DOI failed to produce the original mining leases for the Quapaw 
Tribal members and the assignments to those leases that should have 
been approved by the Secretary of Interior (Pictures 714-729), which 
led to further confusion as to who had the jurisdiction, approval 
authority and the responsibility to conduct the mining operations on 
Quapaw lands.83 

 The annual chat volume records from Miami Agency were non-
existent after 1985.84 

                                                 
81 Fort Berthold Reservation v. United States, 182 Ct. Cl. 543, 557 (1968). 
82 Chat Permit for Heirs of Mary Whitebird, et al. (Dec. 13, 1960), QG04ALX0224957- 
QG04ALX0224970 (attached as Ex. 1). 
83 Quapaw Analysis at 99. 
84 Quapaw Analysis at 100. 
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 The inspection reports reveal far too little to ascertain the condition 
of the leaseholds (Pictures 77-123).85 

 Inspection Reports of trespass, theft, encroachment, and production 
verification were never acted upon by the BIA (Pictures 175-230).86 

 A report prepared from Form No. 5425 (Annual Report of Caseload) 
(Pictures 274-605) found in the DOI Mining Collection shows 
reported tons of chat sold. The figures of the tons of chat reported as 
sold and the money received on the chat sold reveals gross 
underpayment of royalty and underreporting of tons of chat sold. 
This tonnage reported entails all chat piles. The averaged royalty 
amount was divided into the average tonnage amount sold which 
revealed the chat pile owners received an average of $0.06 per ton.87 

 The verification of minimum royalty payments is absent from the 
lease files provided.88 

 The lease management documents, or lack thereof, repeatedly form a 
pattern of disregard for accuracy in compensation of the trust owners 
in the mining district. The theft of chat was routinely ignored and 
little enforcement was executed. The mismanagement continues to 
this day (Pictures 730-795).89 

Based on the available information, the Quapaw Analysis determined that the Quapaw 

had not been paid adequately, and sometimes not at all, for chat taken from the Pioneer 

chat pile during that thirty-year period.90   

In addition, the Government ignores the Quapaw’s claims for royalties lost from 

various chat piles that were under actual leases, described in Lynn’s expert report of 

April 13, 2016. As such, the Government waives any argument it may have for summary 

judgment on those claims. Between 1904 and 1924, BIA’s actual mining leases specified 
                                                 
85 Quapaw Analysis at 100. 
86 Quapaw Analysis at 100. 
87 Quapaw Analysis at 100. 
88 Quapaw Analysis at 100. 
89 Quapaw Analysis at 100–01. 
90 Quapaw Analysis at 131. 
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that mine tailings (later known as chat) remained the property of the Indian lessor.91 But, 

as described in the Quapaw Analysis, the Government failed to properly enforce these 

actual leases, and lessees took chat without any payment to the Indian chat-owner or the 

Government trustee.92   

After 1924, chat leases became more widely used. Provisions of the lease specified 

that the “right to use, lease, sell, or dispose of minerals” other than “sand, gravel, pumice, 

and building stone” was reserved to the permitter.93 When chat was taken pursuant to an 

“actual” lease for construction of roads, railroads, and mining towns, but lead and zinc 

concentrates were taken with it, there was a violation of an “actual” lease, not a 

“hypothetical” lease. 

Chat leases generally required payment of “ten cents per ton or 10% of average 

sale price, whichever is greater.”94 The permit then required the permittee “[t]o keep an 

accurate account of all mining operations, showing the sales, prices, dates, purchasers, 

and the whole amount of chat mined, the amount removed, and the gross receipts derived 

therefrom, and to furnish the Area Director sworn monthly reports thereon” with 

“Permittee’s accounts to be at all times available and open to inspection by any duly 

authorized officer or agent of the Secretary of the Interior during the entire term of this 

                                                 
91 See August 1, 1922 Mining Lease, § 9, QG4EXP1535473- QG4EXP1535482; March 
16, 1923 Mining Lease § 9, QG04EXP1535461- QG04EXP1535472 (attached as Ex. 2). 
92 Quapaw Analysis at 96. 
93 See, e.g., Chat Permit for Heirs of Mary Whitebird, et al. (Dec. 13, 1960), 
QG04ALX0224957- QG04ALX0224970 (attached as Ex. 1). 
94 Id. 
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permit, or for 6 months thereafter.”95 Other chat leases required “a royalty of ten percent 

based upon the weighted average sale price, or $2 per car, whichever is greater . . . .”96 

These leases have the same language stated above that requires reports to the Area 

Director and make records available for inspection. The damages the Plaintiff’s seek 

include damages for the Government’s failure to determine whether “ten cents per ton” or 

“10% of average sale price” was higher. In order to make that calculation, the fair market 

price is a necessary component. The Plaintiffs did not receive monthly reports of chat 

sales and chat rates to determine whether they were receiving the highest value until the 

Quapaw Analysis and this case was filed. The Quapaw Analysis and discovery in this 

case revealed that the Government was not receiving the highest rate under the terms of 

this lease, so the claims never accrued and have been tolled by the Appropriations Act.   

Nor does the Quapaw’s other expert, Keheley, contrary to the Government’s 

assertion, “simply opine[] that the chat should have been managed differently.”97 He 

offers testimony quantifying the amount of chat improperly removed from the Quapaw’s 

property in violation of actual leases.98 The Government incorrectly describes this 

evidence as “based on a number of hypothetical assumptions.”99 Even if that were true (it 

is not), Keheley’s assumption used to estimate the amount of chat lost does not transform 

an actual lease into a hypothetical lease, the Government’s wordplay notwithstanding. 

                                                 
95 Id. 
96 Tailing Loading and Retreatment Lease between Crawfish and Eagle-Picher Mining & 
Smelting Co. at QG04ALX1027946 (Mar. 24, 1948) (attached as Ex. 9). 
97 Def.’s Mem. at 7 (Goodeagle Doc 155-1) (July 15, 2016). 
98 Keheley Rep. at 2 (Apr. 13, 2016). 
99 Def.’s Mem. at 7 (Goodeagle Doc 155-1) (July 15, 2016). 
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Keheley’s estimate is necessary to determine (due to lack of Government records) the 

amount of chat improperly removed in violation of actual chat and mining leases. 

This Goodeagle claim is not a claim that “the BIA should have obtained better 

terms for the use of the chat” as the Government alleges. It is not the terms reserving use 

of tailings for the Indian landowners in mining leases, and reserving use of the minerals 

in chat leases, that the Plaintiffs are criticizing. It is the Government’s failure to enforce 

those “actual” terms that created the Government’s breach of trust. 

For the Government incorrectly claimed that it had equipped the Project 
Team with every document that was needed for the Mineral Lands 
Management portion of the Analysis. The Project Team was told the 
collection contained all of the mining records from the Miami Agency, the 
Bureau of Land Management, the Minerals Management Service and other 
Interior Department bureaus and agencies that had such records. In fact, the 
Project Team’s research shows that BIA, BLM, and MMS had copies of the 
permits and leases made on the chat piles, yet when the Project Team 
attempted to reconstruct these files it was impossible.  
 
The DOI Mining Collection was received in August 2005 and had 499 
redactions, which made it essentially useless for the purposes of this 
Project. It took several months to resolve this issue with all parties so that 
coding and review of the documents could begin.100 
 
But recently, the Government’s expert witness, Larry Dixon, produced thousands 

of mining and chat leases with his expert report. Dixon found many of these leases in 

Ottawa County and many were given to Dixon by the Government. The government also 

produced thousands of mining and chat leases during discovery. Many of these leases 

were not provided to the QIS Team when it developed the Quapaw Analysis.  

Thus, the Government cannot win this summary judgment motion.  At a 

                                                 
100 Quapaw Analysis at 99. 

Case 1:12-cv-00431-TCW   Document 162   Filed 08/15/16   Page 29 of 45



 25

minimum, the Quapaw are entitled to summary judgment on liability because, as the 

Government admits, there are millions of tons of chat for which the owners of the Pioneer 

chat pile were not paid—even if the Government contends it is fewer tons than the 

Quapaw Analysis calculates.101 The Quapaw are also entitled to summary judgment on 

liability for failure to obtain 10% sales price as set forth in the chat leases. 

C. Agricultural leases  

1. The Government has a money-mandating fiduciary duty to 
collect rents and enforce leases on the Quapaw’s agricultural 
lands 

In 1891, an Amendment to the Dawes Act authorized leasing occupied allotted 

land for 3 years for farming and grazing purposes subject to the approval of the Secretary 

where “by reason of age or other disability, any allottee under the provisions of said act, 

or any other act or treaty can not personally and with the benefit to himself occupy or 

                                                 
101 Def. Resp. at 39 (July 28, 2016) (Quapaw Tribe Doc. 592); Sunda Rep. at 3 (Apr. 13, 
2016) (estimating that “2,935,000 yards of material were removed from the Pioneer pile 
between 1952 and 1984”).  
 

Even the Government’s own estimates result in moneys owed to the Quapaw for 
lost royalties from the Pioneer chat pile. Relying on Sunda’s estimate, Lizak estimates 
2,330,000 tons of recoverable chat was removed between 1952 and 1982. Lizak Rep. at 
27 (Apr. 13, 2016). Lizak also states that Pioneer chat royalties over that period ranged 
from $0.05/ton to $0.17/ton. Lizak Rep. at 32. Lizak declined to estimate damages, but 
using even just a $0.05 royalty, the value of 2.33 million tons of chat removed would be 
$116,500. The Quapaw Analysis estimated that the Tribe received royalties totaling 
$24,089 (in 1982 dollars). Quapaw Analysis at Quapaw_Analysis_Aircorp_Main.xls, 
Sheet “Pioneer Chat.” The Government argues that the Tribe received “an additional 
$30,000 in chat royalty income.” Def.’s Resp. at 39. This still leaves, using the 
Government’s own incorrect (and overly conservative) analysis, $62,411 in unpaid 
royalties for which the Government is liable, plus investment earnings on that amount.  
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improve his allotment.”102   

In 1894, a statute provided that surplus lands of any tribe could be leased for 

farming purposes by the Tribe’s council under the same rules and regulations as 

previously enacted for the same term as grazing, of up to five years.103 In 1900, Congress 

enacted a statute to lease allotted lands when the allottee was incapacitated by reason of 

age, disability, or inability for a period not to exceed five years for farming purposes 

only.104   

The 1907 regulations adopted by the Interior Department for surface leasing also 

applied to agricultural leasing.105 According to those regulations, “[i]f the Indians of a 

reservation desire to lease their surplus land for farming, grazing, or mining purposes, the 

agent should submit the question to the Indian Office.”106 Agents of the Department of 

Interior had “the duty . . . to study the topography and general characteristics of their 

reservations, for the purposes of ascertaining whether irrigation is necessary and 

feasible.”107 Agents were also responsible to ensure “that the established route [for 

cattlemen] is not deviated from, and that unnecessary time is not consumed upon the 

reservation”108 and the Indian Office had to first approve any “white person” who wished 

to “drive stock across Indian reservations.”109 Agents also had general authority to deal 

                                                 
102 25 U.S.C. 397, 26 Stat. 794 (Feb. 28, 1891). 
103 25 U.S.C. 402, 28 Stat. 286, 305 (Aug. 15, 1894). 
104 25 U.S.C. 395, 31 Stat. 221, 229 (May 29, 1900). 
105 See 1907 Rules and Regulations. 
106 1907 Rules and Regulations ¶ 615. 
107 1907 Rules and Regulations ¶ 645. 
108 1907 Rules and Regulations ¶ 620. 
109 1907 Rules and Regulations ¶ 621. 
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with trespassers, and under the regulations “[a]gents are instructed to take such measures, 

not inconsistent with law, as may be necessary to protect those Indians who have adopted 

the habits of civilized life, and received their lands in severalty by allotment, in the quiet 

enjoyment of the lands allotted to them.”110 

An Act in 1910 allowed an allottee to lease his or her allotment not to exceed five 

years pursuant to Secretarial rules and regulations.111 It granted the Secretary discretion 

when an allottee died before the end of the trust period. The land of any allottee that died 

before expiration of the trust period, without assignment of the allotment before death or 

by will, was subject to the discretion of the Secretary of Interior. The Secretary was to 

determine the legal heirs, decide in his or her discretion the heirs’ competency, and if 

determined to be incompetent, cause the lands to be sold. The proceeds of the sale would 

be held in trust for the incompetent heirs.112   

The Secretary was given authority in 1916 to lease arid allotted lands not to 

exceed ten years, where it was determined “to the satisfaction of the Secretary” that the 

allottee was unable to occupy and improve allotments due to old age or other disability.113 

The lease was subject to all the terms, rules, and regulations of the Secretary.114  

A 1921 Act gave the superintendent or Secretary the exclusive authority to 

                                                 
110 1907 Rules and Regulations ¶ 641. 
111 25 U.S.C. 403, 36 Stat. 855 (June 25, 1910). 
112 25 U.S.C. 403, 36 Stat. 855, 856. 
113 25 U.S.C. 394, 39 Stat. 123, 128 (May 18, 1916); see also Ltr. from U.S. Indian 
Superintendent to Clara May Buffalo (Apr. 6, 1916) (notifying the allottee that the 
Secretary of the Interior will “supervise the leasing of your restricted Indian Lands”) 
(attached as Ex. 5). 
114 25 U.S.C. 394, 39 Stat. 123, 128 
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approve leasing for farming or grazing purposes of restricted allotments.115 

Regulations for the leasing of Indian allotted and tribal lands for farming, grazing, 

and business were promulgated in 1938 under the authority of the statutes enacted from 

1891–1921.116 The regulations imposed duties on the Secretary in terms of the form and 

terms of leasing and the negotiation of leases on behalf of incompetent allottees.117 If an 

allottee was deemed by the Superintendent to have the requisite knowledge, experience, 

and business capacity, that allottee “may be permitted to negotiate their own leases and 

collect rents,” but still must approved by the Superintendent.118 The leasing of tribal lands 

for farming, grazing, or business purposes was permitted through leases for stated 

purposes or through permits revocable in the discretion of the Commissioner of Indian 

Affairs. And any “[p]ermits calling for an annual rental in excess of $1,000, and all 

leases, regardless of the amount of rental involved, should be submitted to the 

Washington Office for consideration.”119 The regulations additionally put time limits on 

negotiation,120 acreage limits on leases,121 restrictions on assignments, subleases, and 

transfers,122 and on payment of rentals.123 At the Superintendent’s discretion, additional 

                                                 
115 25 U.S.C. 393, 41 Stat. 1225, 1232 (Mar. 3, 1921). 
116 25 C.F.R. § 171 et seq. (1938) (“*§§171.1 to 171.36 inclusive, (with the exceptions 
noted in the text,) issued under the authority contained in 26 Stat. 795, sec. 1, 28 Stat. 
305, sec. 1, 31 Stat. 229, sec. 4, 36 Stat. 856, sec. 1, 39 Stat. 128, sec. 1, 41 Stat. 1232; 25 
U.S.C. 397, 402, 395, 403, 394, 393.”)  
117 25 C.F.R. § 171.1; id. § 171.2; id. § 171.3. 
118 25 C.F.R. § 171.1. 
119 25 C.F.R. § 171.12. 
120 25 C.F.R. § 171.14. 
121 25 C.F.R. § 171.15. 
122 25 C.F.R. § 171.17. 
123 25 C.F.R. § 171.16. 
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time could be granted for payments of rentals with the consent of all interested persons.124 

The regulations additionally set fees on the rental value, assessed to lessees, permittees, 

sublessees, and assignees.125 

The 1938 regulations suggest that at least some regulations existed as of 1929,126  

and the text of regulations regarding agricultural leasing can be identified for the periods 

1938–2009.127   

Further evidence suggests that the Government had regulations in place governing 

agricultural leasing prior to 1929, in the early 1900s. From the time of allotment to 1900, 

problems of agricultural leasing centered on a lack of consistency in policy with respect 

to allowing Quapaws to enter into agricultural leases. The problems emanated from the 

Washington, D.C., Office of Indian Affairs, and a lack of uniformity of enforcement 

when regulations reached the field level at individual Indian agencies.128 Interior 

attempted to address some of these problems in 1906, when it announced new guidelines 

governing Quapaw land transactions, which included provisions applicable to agricultural 

land leasing.129 Under these regulations, the maximum term of an agricultural lease was 

five years, agricultural leases had to be bonded in an amount equal to the entire rentals, 

and speculation in all types of leases was prohibited and the Government would reject 

applications for leases by parties who did not intend to conduct operations themselves. 

                                                 
124 25 C.F.R. § 171.19. 
125 25 C.F.R. § 171.23. 
126 See 25 C.F.R. § 171.9 (“[Sec. 8, Regs., May 9, 1929, as amended May 20, 1935].”) 
127 See Quapaw Analysis 144-151, Appendix 1, Federal Regulations. 
128 Velma S. Nieberding, The Quapaw (Those Who Went Downstream) (Oklahoma City: 
Dixons, Inc. 1976), pp.215-216. 
129 “Hitchcock’s Latest,” Fairland News (Indian Territory), July 27, 1906. 
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Lastly, inherited allottee lands would be sold to the highest bidder, but not below an 

appraised value determined by a federal official. Sales of such auction would be 

deposited in the U.S. Treasury for the benefit of the allottee, limited to withdrawals of 

fifty dollars per month.130   

 The main issues with agricultural land leasing on Quapaw lands from about 1909 

to 1921 were unlawful agricultural leases, which included the practice of obtaining 

“overlapping” agricultural leases in order to extend the lease period beyond the five years 

permitted by the 1906 regulations.131 The problems with overlapping leases became so 

severe that some leases ran as far into the future as 1930.132     

Following a period of litigation over overlapping leases and Interior’s creation of 

the Competency Commission, the federal government exercised a greater degree of 

control over agricultural land leasing.133 The Government’s comprehensive regulation of 

agricultural leasing on Quapaw lands, including its duty to collect rents and enforce lease 

provisions, fairly gives rise to a damages remedy that is money-mandating. As the 

                                                 
130 “Hitchcock’s Latest,” Fairland News (Indian Territory), July 27, 1906. 
131 Letter from Quapaw Competency Comm’n, to Comm’r of Indian Affairs (Nov. 15, 
1910) (folder: Report of Quapaw Competency Comm’n on Removal of Restrictions from 
Alloted Lands, 1910–11, Entry 1, Records of the Superintendent’s Office, 
Correspondence, 1872–1947, box 3 (1908–1920, Records of the BIA, Record Group 75, 
Miami (Quapaw) Agency, U.S. National Archives, Southwest Branch, Fort Worth, 
Texas. 
132 “Ewert Digs Up Unlawful Leases,” Oklahoman (Oklahoma City), Feb. 11, 1910. 
133 Letter from Quapaw Competency Comm’n, to Comm’r of Indian Affairs (Nov. 15, 
1910) (folder: Report of Quapaw Competency Comm’n on Removal of Restrictions from 
Alloted Lands, 1910–11, Entry 1, Records of the Superintendent’s Office, 
Correspondence, 1872–1947, box 3 (1908–1920, Records of the BIA, Record Group 75, 
Miami (Quapaw) Agency, U.S. National Archives, Southwest Branch, Fort Worth, 
Texas. 
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Supreme Court stated in Mitchell II, “[where] the Federal Government takes on or has 

control or supervision over tribal monies or properties, the fiduciary relationship 

normally exists with respect to such monies or properties (unless Congress has provided 

otherwise).”134 

2. Goodeagle’s agricultural leasing claims are also based on 
undercollection of actual leases 

In its motion for partial summary judgment in Goodeagle, the Government does 

not specifically challenge the Quapaw’s claim for undercollected agricultural leases on 

individual allotments,135 but it does argue in its response to the Quapaw’s motion for 

partial summary judgment that these leases are hypothetical and untimely.136 As with the 

town lot leases, the Quapaw Analysis forms the backbone of the Quapaw’s claim for 

agricultural leases, and again these claims are based on actual leases.  

The Quapaw Analysis examined actual lease files for 13 individual allotments to 

determine whether there was mismanagement on compliance with the lease terms, in 

particular regarding collections.137 The QIS team chose to do a sample review of lease 

life-cycles between 1993 and 2004 and the two years following 2004.138 The QIS team 

reconstructed 165 actual leases and three revocable permits, making a diligent search for 

                                                 
134 Mitchell v. United States, 463 U.S. 206, 225 (1983) (citations omitted). 
135 See Def.’s Mem. at 15 (July 15, 2016) (Doc. 155-1) (mentioning but not discussing 
that “Plaintiffs have brought claims for . . . losses for agricultural leasing”); id. at 10 
(arguing that before 1917 “there was no substantive source of law establishing a duty to 
manage . . . agricultural leases on allotted land” but not otherwise challenging agricultural 
leases). 
136 Def.’s Resp. at 30 (Goodeagle Doc. 158). 
137 Quapaw Analysis at 50–93 (Quapaw Tribe Doc. 14-1). 
138 Quapaw Analysis at 51. 
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appraisals, compliance reports and payment histories related to these leases.139 Among 

the Quapaw Analysis findings on these actual leases were that collections were not made, 

notices to landowners were not provided,  bonds were not required, interest on delinquent 

payments was not collected, landowners’ consent was not given for the lease, rentals 

were made below appraisal, low-bidders were granted leases rather than high-bidders, 

appraisals were not conducted prior to leasing, the National Environmental Policy Act 

review was not completed,  lease terms requiring improvements were not complied with, 

and leases were incomplete, among other things.140 To calculate historical damages 

beyond the 1993 to 2006 lease life-cycles, the QIS Team extrapolated revenue calculation 

                                                 
139 Quapaw Analysis at 51. One such agricultural lease, No. 2125 for the Anna Beaver 
allotment, is attached as Ex. 10. Among the actual leases attached to the Quapaw 
Analysis are: Leases No. 2125 (Pictures 1-6), No. 2250 (pictures 11-16, 33), No. 2264 
(pictures 17-22), and Revocable Permit AP 3018 (pictures 23-26), all on the Anna Beaver 
Allotment;  Leases No. 2100 (pictures 1-4) and No. 2272 (pictures 08-13), each on the 
John Beaver Allotment;  Leases No. 2176 (pictures 01-08), No. 2258 (pictures 10-15), 
No. 2284 (pictures 16-21), No. 2259 (Pictures 24-29), and No. 2283 (pictures 30-35), all 
on Ton-Gah-Hah Beaver Allotment;  Leases No. 2174 (pictures 002-007), No. 2255 
(pictures 23-28), and No. 2291 (Pictures 94-99), all on the Francis Quapaw Goodeagle 
Allotment;  Leases No. 2175 (pictures 01-08), No. 2257 (pictures 12-17), No. 2293 
(pictures 19-24), and Nos. 1850, 1854, and 1871 (figure 12), all on the Robert Lottson 
Allotment;  Leases No. 2181 (pictures 1-7), No. 2237 (pictures 50-55), and No. 2295 
(pictures 22-27), all on the Meh-Hun-Ka-Zhe-Ka Allotment;  Lease No. 2177 (pictures 1-
6) on the Benjamin Quapaw Allotment; Leases No. 1966 (pictures 1-6); No. 2090 
(pictures 6-11); No. 1871 (pictures 15-19), No. 1850 (pictures 24-28), and Nos. 1854 and 
1971 (Figure 16), all on the Hum-Bah-Wat-Tah Allotment;  Leases No. 2116 (pictures 1-
6), No. 2249 (pictures 7-12), No. 2266 (pictures 13-18), and Revocable Permit AP3020 
(pictures 19-24), all on the Sin-Tah-Hah-Hah Track Allotment;  Leases No. 2182 
(pictures 12-22), No. 2236 (pictures 24-29), and No. 2282 (pictures 31-36), all on the 
Hah-Win-nah-Zhe Stanley Allotment;  Leases No. 2115 (pictures 1-4), No. 2248 
(pictures 5-10), No. 2265 (pictures 11-16), and Revocable permit AP3019 (pictures 17-
20), all on the Slim Jim Allotment. 
140 Quapaw Analysis at 50–93. 
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to the thirteen allotments from 1897 through 2006.141  

While the total damages are determined using extrapolation, the lands and time 

frames that underpin liability and damages are under actual agricultural leases with non-

collections and other mismanagement shortfalls. The extrapolation was necessary due to 

the Government’s provision of limited resources to the QIS Team and limited historical 

documentation of agricultural leasing. Where actual collections were made on these 

leases, the amounts were subtracted from the damages figure.142  

The Quapaw Analysis estimate of agricultural leasing losses is therefore 

comprised in large part of estimates of undercollection from actual leases as well as 

estimated undercollection from actual leases for which the Government failed to keep 

adequate documentation. As with town lot leasing, the Quapaw’s experts in Bear will 

also testify that the Government’s collections for Quapaw agricultural leases were well 

below fair market value.143 And as with town lot leasing, whether a portion of the 

Quapaw Analysis’s estimate of agricultural leasing undercollection includes damages for 

failure to obtain market value rates for agricultural leasing is a damage question, to be 

proved at trial.  

D. Mining leases 

1. The Government has a money-mandating fiduciary duty to 
collect royalties and enforce mineral leases on Quapaw lands  

 On January 24, 1907, the Secretary signed into effect “Regulations to be 

                                                 
141 Quapaw Analysis at 121–27; see also id. at Folder of Spreadsheet Data by Allotment. 
142 Quapaw Analysis at 127 and Folder of Spreadsheet Data by Allotment. 
143 See, e.g., Quapaw Analysis at 72, 75 (describing agricultural leases below appraised 
value). 
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Observed in the Leasing for Mining Purposes of Allotted Lands of Incompetent Indians 

of the Quapaw Agency Indian Territory.” These regulations required any lease by an 

incompetent Indian listed in section 11 of the regulations to be approved by the Secretary 

of the Interior.144 Any leases not approved by the Secretary were to be void.145 The 

regulations prohibited subleasing without consent of the Secretary.146 The Secretary was 

also authorized to cancel leases upon violation and cease possession of the land.147 The 

regulations required payments to be made directly to the superintendent, rather than the 

Indian landowner.148 The Regulations also set forth required lease forms.  

On April 7, 1917, “Regulations Governing the Leasing for Lead and Zinc Mining 

Operations of Restricted Lands of Incompetent Indians in the Quapaw Agency, in the 

State of Oklahoma” were enacted that were more thorough than those passed in 1907. 

These regulations set the standard for calculating royalties as “not less than the best 

obtainable market price at the usual and customary place of disposing of such ores.”149 

Among other things, these regulations:  prohibited operations until a lease had been 

approved by the Commissioner of Indian Affairs (§ 1); required payment of royalties 

within 15 days (§ 3); required mining leases be put for bid and choose the highest bidder 

(§ 6); require a bond and surety on the leases (§ 10); and required all payments to be 

made to the government (§ 11). The regulations also set forth new lease forms that were 

                                                 
144 Regulations to Be Observed in the Leasing for Mining Purposes of Allotted Lands of 
Incompetent Indians of the Quapaw Agency, Indian Territory § 1 (Jan. 7, 1907).   
145 Id.   
146 Id. at § 7. 
147 Id.   
148 Id. at § 8.   
149 Id. at § 5. 
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required to be used.    

 New lease regulations were again enacted for mining in 1921.150 These 

regulations set forth a sliding scale royalty for mineral leases. However, when new 

regulations were again enacted in 1929, the sliding scale for royalties was removed.151 A 

new set of regulations was again passed May 5, 1934, with few, if any, discernible 

changes.152 

Today, 25 U.S.C. § 162a(d)(8) provides that “[t]he Secretary’s proper discharge of 

the trust responsibilities of the United States shall include (but are not limited to) the 

following: (8) Appropriately managing the natural resources located within the 

boundaries of Indian reservations and trust lands.”153 25 U.S.C. § 2218 further provides 

that “[n]otwithstanding any other provision of law, the Secretary may approve any lease 

or agreement that affects individually owned allotted land or any other land held in trust 

or restricted status by the Secretary on behalf of an Indian.”154 

These Quapaw-specific mining regulations, combined with the existing general 

statutory and regulatory authority, gave the Secretary comprehensive control over leasing 

restricted Quapaw lands for lead and zinc mining and for chat mining, too. Here, as in 

                                                 
150 See Regulations Governing the Leasing for Lead and Zinc Mining Operations and 
Purposes of Restricted Indian Lands in the Quapaw Agency, Oklahoma, Under Section 
26 of the Act of Congress Approved March 3, 1921 (41 Stat. L., 1225-1248), as 
Amended by the Act of Congress Approved November 18, 1921 (Private No. 12, 67th 
Cong.). 
151 See Regulations of the Indian Service; Lead and Zinc Mining Operations and Leases 
Quapaw Agency (May 9, 1929). 
152 See Regulations of the Indian Service; Lead and Zinc Mining Operations and Leases 
Quapaw Agency (May 5, 1934). 
153 25 U.S.C. § 162a(d)(8). 
154 25 U.S.C. § 2218. 
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Brown v. United States,155 “it is plain that the allottees do not control the leasing of their 

land” because (1) “they can only grant those leases of which the Secretary approves,” (2) 

“they can grant leases only on terms and forms that the Secretary dictates,” (3) “an 

allottee cannot cancel a lease without the Secretary’s prior approval,” and (4) “the 

Secretary can cancel a lease without the allottee-lessor’s consent.”156 Additionally, the 

Brown court reasoned that under the Nonintercourse Act and other statutes, “the allottees 

must choose either (a) to lease at the pleasure of the Secretary, according to the 

regulations, and on his or her terms, or (b) not to lease at all.”157 So “such control over the 

entry into, terms of, and exit from leasing as the Secretary retains . . . is all that is 

required to create enforceable fiduciary duties under the “control” portion of the 

test . . . .”158 And the Government’s failure to collect mining royalties due under those 

leases, or to enforce other provisions breached by the lessee, “can fairly be interpreted as 

mandating compensation for damages sustained as a result of a breach of the duties [the 

governing law] impose[s].”159 

As this Court stated in Osage: 

To fulfill this duty, defendant must verify that the amount paid in by a 
lessee represents the full amount contractually due under the terms of the 
lease. As the Supreme Court noted in Mitchell II, “It would be anomalous 
to conclude that these enactments create a right to the value of certain 
resources when the Secretary lives up to his duties, but no right to the value 
of the resources if the Secretary's duties are not performed.” Mitchell II, 
463 U.S. at 227, 103 S. Ct. 2961. It would be equally anomalous to 

                                                 
155 Brown v. United States, 86 F.3d 1554 (Fed. Cir. 1996) 
156 Id. at 1561–62. 
157 Id. at 1562. 
158 Id.   
159 United States v. Navajo Nation, 556 U.S. 287, 291 (2009). 
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conclude that the authority that issues the governing regulations, sets the 
form of the lease, approves its terms, requires lessees to maintain financial 
records, holds the sole right to inspect those financial records, and is the 
mandated recipient of all royalty payments due the Tribe, has no obligation 
to perform the corresponding duties.160 

2. The mining claims at issue in Goodeagle rest on undercollection 
of mining royalties 

Although the Quapaw assert Congressional Reference claims that the Government 

charged below-market royalties (or sometimes none at all) for lead, zinc and other ore 

mined on Quapaw restricted lands, they also assert a claim that Government lessees did 

not pay for all the ore they removed under their actual leases—a Tucker Act claim for 

which the Court may enter judgment in the Goodeagle case. Ed Keheley states “[t]he 

amount of unreported production is most likely in the millions of tons of crude ore. The 

corresponding loss in royalties to the restricted Quapaws is also a significant amount.”161 

In addition, Keheley reports that the chat taken by lessees and used for road, 

railroad, and mining town construction contained minerals, and was subject to the mining 

leases in place, thus, royalty should have been paid on that chat used by the mining 

company.162 The Government’s failure to collect this royalty was a breach of fiduciary 

duty, for which the Quapaw are entitled to judgment under the Tucker Act. 

                                                 
160 Osage Tribe of Indians of Oklahoma v. United States, 68 Fed. Cl. 322, 324 (2005).  
161 Keheley Rep. at 25 (Apr. 13, 2016), available at Def.’s Mot. for Enlargement of Time 
Ex. 3 (Apr. 25, 2016) (Quapaw Tribe Doc. 142-3). 
162 Keheley Rep. at 31, 37 (“There can be no doubt that DOI management, including the 
Secretary, were aware that chat from restricted allotments was being used and transported 
out of the mining field without reimbursement to the Quapaws.”) 
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E. Rights-of-way 

1.  The Government has a money-mandating fiduciary duty to 
collect rents and enforce rights-of-way on Quapaw lands  

On February 15, 1901, Congress passed an act authorizing the Secretary of the 

Interior to grant rights-of-way through reservations for electrical lines, telephone lines, 

and pipelines.163 On July 8, 1901, Regulations implementing this law were enacted.164  

In addition, an Act was passed March 3, 1901, permitting the Secretary to grant 

permission for rights-of-way for public roads and highways.165 On March 15, 1901, 

Regulations were enacted setting forth guidelines for telephone rights-of-ways across 

Indian lands.166 

On March 11, 1904, a new Act was passed by Congress authorizing the Secretary 

of Interior to grant a right-of-way in the nature of an easement for the construction, 

operation, and maintenance of pipe lines for the conveyance of oil and gas through any 

Indian reservation, allotments, or other restricted lands.167 The construction of a pipeline 

across Indian lands is prohibited until authority therefore has been first obtained from the 

                                                 
163 See An act relating to rights of way through certain parks, reservations, and other 
public lands, 31 Stat. 790 (Feb. 15, 1901). 
164 Regulations concerning right of way over public lands and reservations for telegraph 
and telephone lines, electrical plants, canals, reservoirs, tramroads, etc (July 8, 1901) 
(attached as Ex. 3). 
165 See Act of March 3, 1901, 31 Stat. 1083 (Mar. 3, 1901) 
166 See Regulations of the Department of the Interior under Section 3 of the Act of March 
3, 1901, concerning right of way for a telephone and telegraph line through any lands 
held by an Indian Tribe or Nation in the Indian Territory, through any lands reserved for 
an Indian Agency or Indian School or for other purpose in connection with the Indian 
Service, or through any lands which have been allotted in Severalty (Mar. 15, 1901) 
(attached as Ex. 3Error! Reference source not found.). 
167 See An act authorizing the Secretary of the Interior to grant right-of-way for pipe lines 
through Indian lands, 33 Stat. 65 (Mar. 11, 1904) (attached as Ex. 3). 
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Secretary of the Interior. Regulations promulgating this Act were passed April 8, 1904.168 

These regulations required the Indian agent to determine the compensation or damages to 

be given to the Indian landowner and prohibited companies from independently 

negotiating with Indian allottees. These regulations were amended December 21, 1906.   

On March 4, 1911, an Act was passed authorizing the Secretary to grant easements 

for electric, power, and telephone poles and lines.169 Regulations were enacted January 6, 

1913.170And in 1928, comprehensive right-of-way regulations were adopted by the 

Secretary, applying to electric, pipelines, power, railways, roads, and telephones.171 These 

regulations are very comprehensive and contain numerous duties for the Secretary in 

supervising the rights-of-way.  

2. The rights-of-way claims at issue in Goodeagle rest on 
undercollection of rights-of-way leases 

In granting rights-of-way across Quapaw lands, the Secretary exercised direct 

control of these trust assets, including the obligation to collect just compensation for 

these interests in real property owned by the Indians. But the Secretary did not do so, as 

the Quapaw Analysis explained:  

                                                 
168 See Regulations of the Department of the Interior Under Act of March 11, 1904, 
Concerning Right of Way for the Construction, Operation, and Maintenance of Pipe 
Lines for the Conveyance of Oil And Gas Through any Lands Held by an Indian Tribe Or 
Nation in the Indian Territory, Through any Lands Reserved for an Indian Agency or 
Indian School, or for Other Purpose in Connection with the Indian Service, or Through 
any Lands which have been Allotted in Severalty (Apr. 8, 1904) (attached as Ex. 3). 
169 See Act of March 4, 1911, 36 Stat. 1235, 1253-1254 (Mar. 4, 1911). 
170 See Regulations of the Department of the Interior concerning rights of way-electrical 
telegraph, and telephone poles and lines (Jan. 6, 1913) (attached as Ex. 3). 
171 See Regulations of the Department of the Interior Concerning Rights of Way Over 
Indian Lands (May 22, 1928) (attached as Ex. 3). 
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Although very little compliance documentation existed on rights of ways, 
the Quapaw Analysis determined that allotments involved in the ownership 
of town lots throughout the reservation were not compensated in the past 85 
years for easements granted to form streets and alleys, sewer facilities, and 
electric, phone and gas lines. Additionally, when utilities needed to be 
replaced, the Miami Agency could not produce original easements 
necessary to incorporate the towns that grew out of the Quapaw 
Reservation.172 

The Government’s failure to do so was not only a breach of fiduciary duty, fairly giving 

rise to a damages claim for the compensation not collected, but also a violation of the 

Fifth Amendment’s just compensation requirement.173 

 Conclusion 

For all these reasons, the Quapaw ask this Court to deny the Government’s motion 

for partial summary judgment in this case, and to grant the Quapaw’s pending motion for 

summary judgment on these same claims.  
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172 Quapaw Analysis at 97–98. 
173 Fort Berthold Reservation, 182 Ct. Cl. at 557. 
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