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PLAINTIFFS/CLAIMANTS’ REPLY IN SUPPORT OF PARTIAL SUMMARY 
JUDGMENT ON REMAINING QUAPAW ANALYSIS CLAIMS 

Last year the Court granted summary judgment on three of the claims set forth in the 

Quapaw Analysis, ruling (after extensive briefing on the issue) that “[t]he Quapaw Analysis is 

binding upon the United States,” and that “[t]he Court will not permit the United States to 

impeach this detailed report, when it could have produced documents or raised its concerns at a 

much earlier time.”1 Plaintiffs/Claimants, the Quapaw, then filed this motion for partial summary 

judgment on the remaining claims proved up in the Quapaw Analysis. In response, the 

Government does not ask the Court to reconsider its ruling that the Quapaw Analysis is binding, 

but instead argues that the Court’s ruling itself is not binding on the Government (and is not law-

of-the-case),2 labels the Quapaw Analysis “inadmissible hearsay”3—and puts forward its expert 

reports attempting to impeach the Quapaw Analysis. 

The Government also seeks to relitigate the Court’s prior rulings that the Quapaw’s 

claims are sustainable under either the Indian Tucker Act or the terms of the Congressional 

Reference,4 and asserts that genuine issues of fact preclude summary judgment—although the 

Government has filed its own motions for partial summary judgment on the premise that there 

are no disputed issues of material fact.5 The Quapaw responded to most of these arguments in 

                                                 
1 Quapaw Tribe of Okla. v. United States, 123 Fed. Cl. 673, 678 (2015) (Quapaw Tribe Doc. 
119). 
2 Def.’s Resp. to Pls.’/Cls.’ Mot. for Partial Summ. J. on Remaining Quapaw Analysis Claims 
(Def.’s Resp.) at 11 (July 28, 2016) (Quapaw Tribe Doc. 164). 
3 Def.’s Resp. at 17 (July 28, 2016) (Quapaw Tribe Doc. 164). 
4 See Quapaw Tribe of Okla. v. United States, 111 Fed. Cl. 725, 730 (2013) (Quapaw Tribe Doc. 
23); Goodeagle v. United States, 111 Fed. Cl. 716 (2013) (Goodeagle Doc. 27); Bear v. United 
States, 112 Fed. Cl. 480, 485 (2013) (Bear Doc. 16). 
5 Def.’s Mot. for Partial Summ. J. (July 15, 2016) (Quapaw Tribe Doc. 161); Def.’s Mot. for 
Partial Summ. J. (July 15, 2016) (Goodeagle Doc. 155); Def.’s Mot. for Partial Summ. J. (July 
15, 2016) (Bear Doc. 142). 
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their supplemental brief and reply filed in 2015.6 

By this motion the Quapaw seek summary judgment on the remaining claims established 

in the Quapaw Analysis: 

Claim Case Principle Damages 
(without investment 

income added) 
Undercollection of town lot leases for 1,611 town 
lots 

Goodeagle Liability only 

Undercollection of agricultural leases for 
allotments 

Goodeagle Liability only 

Undercollection from the Pioneer chat leases 
(1952–1982)7 

Goodeagle $1,122,623.00 

Goodeagle Subtotal $1,122,623.00 

Undercollection of Industrial Park leases Quapaw Tribe Liability only 
Undercollection of Industrial Park lease # 1389 Quapaw Tribe $13,231.90 
Catholic 40: costs to return Catholic Mission Land 
Cemetery to trust status 

Quapaw Tribe $57,500.00 

Industrial Park: uncompensated 30-year right-of-
way (November 1963 to November 1993) 

Quapaw Tribe $1,720.00 

Quapaw Tribe Subtotal8 $72,451.90 

Catholic 40: mining lease payment to the Catholic 
Church 

Bear $4,524.32 

Catholic 40: chat sales Bear $10,160.91 
Industrial Park and Catholic 40: agricultural 
leasing  

Bear $541,540.72 

Agricultural leasing for 13 allotments Bear $3,185,277.38 
Inadequate town lot lease rates for 1,611 town lots Bear $18,219,942.61 

Bear Subtotal $21,961,445.94 

 Total $23,156,520.84 
 

                                                 
6 Pl.’s Suppl. Br. in Support of Mot. for Partial Summ. J. (Sept. 4, 2015) (Quapaw Tribe Doc. 
112); Pl.’s Reply Suppl. Br. in Support of Mot. for Partial Summ. J. (Sept. 25, 2015) (Quapaw 
Tribe Doc. 117). 
7 The estimated loss in 1982 dollars is $1,122,623. 
8 With respect to the Tribe’s claim for the unpaid portion of the ICC judgment, this Court 
previously held that this claim was not ripe. Quapaw Tribe of Okla. v. United States, 120 Fed. 
Cl. 612 (2015) (Quapaw Tribe Doc. 87).  The Government incorrectly mischaracterizes this as a 
holding that the Quapaw Analysis is not binding. Based on the Court’s prior ruling, the Quapaw 
are not seeking summary judgment on that claim. 
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In Indian breach of trust cases, once the Tribe establishes liability, the risk of uncertainty 

as to the proof of damages shifts to the Government: “It is a principle of long standing in trust 

law that once the beneficiary has shown a breach of the trustee’s duty and a resulting loss, the 

risk of uncertainty as to the amount of the loss falls on the trustee.”9 Because the Government 

fails to refute the damages calculated in the Quapaw Analysis, the Quapaw are entitled to recover 

the principal amounts determined in the Quapaw Analysis, plus investment income (to be shown 

at trial)—as this Court has ruled.10  

I. The Court’s ruling that the Quapaw Analysis is binding on the Government is law-
of-the-case 

Rejecting the Court’s earlier ruling, the Government erroneously argues that “[t]he 

Court’s October 1, 2015 order is not law of the case with regard to any issue raised in Plaintiffs’ 

Motion”11 because “there has been no appellate court determination regarding whether the 

Quapaw Analysis is binding on the United States.”12 The Government is flat wrong on the law, 

for otherwise a party could repeatedly present the same issue to the court, ignoring over and 

again the Court’s rulings on that issue—as the Government does here. The law-of-the-case 

doctrine prohibits this endless loop of litigation.13 

The Government’s fall-back argument that “the October 1, 2015 decision cannot be 

considered binding on the issues raised in the pending Motion”14 because “[i]n that order, the 

Court held only that the United States would not be permitted to present evidence in an attempt 

                                                 
9 Confederated Tribes of Warm Springs Reservation of Or. v. United States, 248 F.3d 1365, 1371 
(Fed. Cir. 2001). 
10 Goodeagle v. United States, 122 Fed. Cl. 292, 297 (2015) (Goodeagle Doc. 103) (“Plaintiffs 
are entitled to recover lost profits resulting from the Government’s failure to prudently invest 
IIM funds prior to October 25, 1994.”). 
11 Def.’s Resp. at 11 (July 28, 2016) (Quapaw Tribe Doc. 164). 
12 Def.’s Resp. at 12 (July 28, 2016) (Quapaw Tribe Doc. 164). 
13 See Banks v. United States, 741 F.3d 1268, 1276 (Fed. Cir. 2014). 
14 Def.’s Resp. at 13 (July 28, 2016) (Quapaw Tribe Doc. 164). 
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to account ‘for every last nickel’”15 also fails. The Government conveniently forgets that before 

issuing that ruling, the Court ordered the parties to brief “the issue of whether the findings in the 

2010 Quapaw Analysis and the 1995 Arthur Anderson report are binding on the Government, or 

whether the Government may offer other evidence to rebut Plaintiff’s claims regarding 

mismanagement of the trust accounts,” stating that “[t]he resolution of this issue before trial may 

have a bearing on other claims as well.”16 Then after the parties filed their supplemental briefs, 

this Court ruled that the Quapaw Analysis is binding.17 

A. The QIS contract and the Settlement Agreement do not state that the 
Government is not bound by the Quapaw Analysis 

The Government makes no new argument as to why it is not bound by the Quapaw 

Analysis. All of its arguments in response to this motion are arguments the parties briefed and 

the Court decided last year. More importantly, the Court’s decision that The Quapaw Analysis is 

binding remains law-of-the-case, and a sound basis for resolving this motion for summary 

judgment. 

In regurgitation of its 2015 supplemental brief, the Government argues that the parties 

knew and unequivocally agreed that the United States would not be bound by any conclusions or 

findings in the Quapaw Analysis.18 But the Government cites no language so stating—because 

there is none. Had the parties wished to agree that the results of the Quapaw Analysis would not 

be binding (raising the question why it was being prepared at all), they could easily have so 

stated. That they did not insert such a provision is strong evidence that the parties did not reach 

agreement on this point. 

The Government’s argument is further belied by the Settlement Agreement, which states 
                                                 
15 Def.’s Resp. at 13 (July 28, 2016) (Quapaw Tribe Doc. 164). 
16 Order for Suppl. Briefing (Aug. 12, 2015) (Quapaw Tribe Doc. 106). 
17 Quapaw Tribe of Okla., 123 Fed. Cl. at 678 (2015) (Quapaw Tribe Doc. 119). 
18 Def.’s Resp. at 3 (July 28, 2016) (Quapaw Tribe Doc. 164). 
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that “as of the date the Tribe receives a copy of the Quapaw Analysis, the Tribe shall be deemed 

to have been ‘furnished with an accounting of [the Tribe’s TTFAs and any of its other trust 

assets] from which the [Tribe] can determine whether there has been a loss’ within the meaning 

of Pub. L. No. 108-7 (2003).”19 

The Government also repeats its previous citation to the Settlement Agreement provision 

that “[i]n agreeing to enter into the OHTA Contract, Defendants do not waive any defenses they 

may have in response to any claims that the Tribe may assert in the future.”20 But that provision 

merely states that the Government’s agreement to enter into a Contract in December 2004 with 

the Quapaw Information Systems, Inc. (QIS) is not a waiver of the Government’s defenses to 

future Quapaw claims. The subject of that provision is not the conclusions of the 2010 Quapaw 

Analysis but is the OHTA/QIS Contract itself.21 

The Government also cites again the provision in the QIS contract that “[t]he United 

States Government (‘Government’) and the Contractor acknowledge that the Government does 

not, in any way, acquiesce in or limit its potential defenses to any conclusions reached by the 

Contractor in the Quapaw Analysis,”22 to which the Quapaw again respond that this provision 

does not bind the Quapaw, who are not a party to the contract between QIS and the Government. 

That provision is an explicit agreement between the Contractor and the Government—excluding 

the Tribe, which reached no such agreement with the Government. Nor does this provision state 

that the Government is not bound by the Quapaw Analysis, but only that the Government does 

                                                 
19 Def.’s Resp. Ex.1, Settlement Agreement art I, ¶4 (Quapaw Tribe Doc. 164-1). 
20 Def.’s Resp. at 5 (citing Settlement Agreement art. I, ¶ 6) (July 28, 2016) (Quapaw Tribe Doc. 
164; 164-1) 
21 Pl.’s Reply Suppl. Br. at 3 (Sept. 25, 2015) (Quapaw Tribe Doc. 117). 
22 Def.’s Resp. Ex.1, QIS Contract § C.1(b) (Quapaw Tribe Doc. 164-1). 
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not acquiesce in or limit its defenses.23 Nor does the provision state at what point in the 

preparation of the Quapaw Analysis the Government should exercise its right to disagree with 

the contractor’s conclusions. A reasonable reading would be that the Government must exercise 

that right when it reviews and approves the multiple drafts of the Quapaw Analysis—and may 

not lie in the weeds until the Quapaw Analysis is completed and it is too late for QIS to fix any 

errors. 

B. The Quapaw Analysis must be viewed through the lens of the Government’s 
trust responsibility to the Quapaw 

If the Quapaw Analysis were a meaningless document—mere inadmissible hearsay, as 

the Government contends24—the Quapaw have no accounting that the Government was required 

to provide the Quapaw under Pub. L. No. 108-7. And if, as the Government contends, “[t]he 

conclusions and calculations in the Quapaw Analysis were never intended to be binding on the 

Tribe, the United States or any of the Parties to this litigation,”25 it calls into question why the 

Government spent over $2 million and six years supervising and overseeing its preparation. 

As trustee of the Tribe’s assets, the Government had an obligation to provide the Tribe a 

complete and accurate accounting:  “The obligation of a trustee to provide an accounting is a 

fundamental principle governing the subject of trust administration.”26 This accounting requires 

a “full disclosure and description of each item of property constituting the corpus of the trust at 

its inception.”27 And the trustee’s report must contain “sufficient information for the beneficiary 

readily to ascertain whether the trust has been faithfully carried out.”28 

                                                 
23 Def.’s Resp. Ex.1, QIS Contract § C.1(b) (Quapaw Tribe Doc. 164-1). 
24 Def.’s Resp. at 17 (July 28, 2016) (Quapaw Tribe Doc. 164). 
25 Def.’s Resp. at 39 (July 28, 2016) (Quapaw Tribe Doc. 164). 
26 Cobell v. Norton, 240 F.3d 1081, 1103 (D.C. Cir. 2001); see also RESTATEMENT (SECOND) OF 
TRUSTS § 172, at 376 (1959) (trustee under a duty to maintain and render accounts). 
27 Cobell, 240 F.3d at 1103. 
28 Cobell, 240 F.3d at 1103. 

Case 1:12-cv-00431-TCW   Document 161   Filed 08/15/16   Page 11 of 35



7 
 

An agreement that the Quapaw Analysis would not be binding would have destroyed the 

purpose of the agreement—to provide the Quapaw a historical accounting of the Government’s 

management of their trust funds and assets. As the Government admits, “[t]he exclusive purpose 

of the Quapaw Analysis was to settle the Tribe’s pending claims in Quapaw Tribe of Oklahoma 

v. Department of the Interior.”29 That was a suit for an accounting from the Government, in 

which the Tribe exchanged its right to a court-ordered accounting in return for its right to the 

Quapaw Analysis. The Settlement Agreement defined the Quapaw Analysis as “an analysis (the 

‘Quapaw Analysis’) of Interior’s management of certain [Tribal Trust Fund Accounts 

(“TTFAs”)] and certain non-monetary land and natural resources assets held in trust on behalf of 

the Tribe and eight individual members of the Tribe.”30 The Government’s claim that the Tribe 

exchanged its valuable right to an accounting that would bind the Government for a virtually 

worthless Quapaw Analysis that would be non-binding and inadmissible as evidence finds no 

support in the Settlement Agreement or the QIS Contract—and such an unfair bargain would 

violate the Government’s fiduciary duty to the Tribe.   

The Government’s argument that “the Quapaw Analysis is the Tribe’s own work 

product,” and that “[t]here is no evidence that any of the members of the QIS team were experts 

in valuing historical property and rental values, or that any of them had any training in any 

aspects of valuing claims for litigation or calculating damages resulting from alleged breaches of 

fiduciary duties,”31 is at odds with the Government’s decision to award the $2 million contract to 

QIS—and the failure of the contracting officer to take corrective action so the Quapaw Analysis 

would be a reliable substitute for a formal accounting on which the Quapaw could rely. 

                                                 
29 Def.’s Resp. at 4 (July 28, 2016) (Quapaw Tribe Doc. 164). 
30 Def.’s Resp. Ex.1, Settlement Agreement art I, ¶1 (Quapaw Tribe Doc. 164-1). 
31 Def.’s Resp. at 5 (July 28, 2016) (Quapaw Tribe Doc. 164). 
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C. Ambiguities in the QIS contract must be interpreted in favor of the Quapaw 

In this case, “any ambiguity [in the QIS contract] must be construed in the Indians’ 

favor.”32 So “the document is not to be read as an ordinary contract agreed upon by parties 

dealing at arm’s length with equal bargaining positions.”33 Rather, “the general rule” is that if 

ambiguities or “[d]oubtful expressions” exist in the language, they must “be resolved in favor of 

the weak and defenseless people who are the wards of the nation, dependent upon its protection 

and good faith.”34 Applying this Indian canon of construction, the Quapaw Analysis is the 

accounting which the United States, as trustee, was obligated to provide the Quapaw—satisfying 

its statutory and common-law obligation to account for the trust property in its care, which must 

be construed in the Quapaw’s favor.35 

In addition, the Government’s interpretation of these agreements is entirely at odds with 

the implied term of good faith and fair dealing that is part of every contract.36 Settlement 

agreements contain this implied term of good faith and fair dealing, just like any other contract.37 

And the Government’s fiduciary duty to Indians enhances the implied term of good faith 

and fair dealing, adding the fiduciary obligations of care, duty, and candor. 38 The Government’s 

position here—that the Tribe swapped its right to an accounting in return for a worthless and 

inadmissible Quapaw Analysis—was its losing position in Precision Pine & Timber, Inc. v. 

                                                 
32 Standing Rock Sioux Tribe of N. Dakota v. United States, 182 Ct. Cl. 813, 820 (1968). 
33 McClanahan v. State Tax Comm’n of Ariz., 411 U.S. 164, 174 (1973) (emphasis in original) 
34 McClanahan, 411 U.S. at 174. 
35 See Quapaw Tribe of Okla., 123 Fed. Cl. at 678 (Quapaw Tribe Doc. 119) (“Allowing the 
Government to continue opposing the Arthur Andersen Report and the Quapaw Analysis is 
contrary to the purpose and spirit of the legislation and settlement agreement that caused them to 
occur.”); Choate v. Trapp, 224 U.S. 665, 675 (1912); see also County of Oneida, New York v. 
Oneida Indian Nation of New York State, 470 U.S. 226, 247 (1985). 
36 Precision Pine & Timber, Inc. v. United States, 596 F.3d 817, 828 (Fed. Cir. 2010). 
37 Lary v. U.S. Postal Serv., 472 F.3d 1363, 1368 (Fed. Cir. 2006). 
38 See Navajo Nation v. United States, 46 Fed. Cl. 217, 226 (2000), rev’d on other grounds, 263 
F.3d 1325 (Fed. Cir. 2001), rev’d, 537 U.S. 488 (2003).  
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United States.39   

D. The Quapaw have treated the Quapaw Analysis as binding 

The Government’s argument that the Quapaw “have not at any point treated the Quapaw 

Analysis as binding”40 is false. The Complaints in each of the three cases describe the 

preparation and findings of the Quapaw Analysis,41 and most of the causes of action are drawn 

directly from it. The Quapaw filed the Quapaw Analysis at the same time they filed their 

complaint,42 and they have referenced and quoted it many times in their subsequent filings.43 As 

the Government admits, the Quapaw have consistently “told the Court and the United States that 

the Quapaw Analysis was “the backbone of their claims.”44 In response to the Court’s August 

12, 2015 order,45 the Quapaw also filed both a supplemental brief 46 and a supplemental reply 

brief47 supporting their position that the Quapaw Analysis is binding. 

The Quapaw did not seek discovery in this case because they thought the Quapaw 

Analysis was not binding, as the Government argues. They sought discovery because the 

Quapaw Analysis did not cover some of the claims (e.g., mining royalties, contamination, and 

deprivation of sovereignty) and because, for the claims it covers, it sampled only the allotments 

                                                 
39 Precision Pine & Timber, Inc., 596 F.3d at 829. 
40 Def.’s Resp. at 8 (July 28, 2016) (Quapaw Tribe Doc. 164). 
41 Cong. Ref. Compl. ¶¶ 18–22 (Mar. 25, 2013) (Bear Doc. 4); Compl. ¶¶ 9–13 (Sept. 11, 2012) 
(Quapaw Tribe Doc. 1); Compl. ¶¶ 19–23 (June 28, 2012) (Goodeagle Doc. 1). 
42 Quapaw Analysis (Quapaw Tribe Doc. 14-1). 
43 See, e.g., Pls.’ Mot. for Partial Summ. J. (Apr. 6, 2015) (Quapaw Tribe Doc. 83) (relying on 
the Quapaw Analysis for treaty and unauthorized disbursement claims); Pls.’ Opp. & Cross-Mot. 
at 4–5 (Jan. 22, 2015) (Quapaw Tribe Doc. 66) (citing the Quapaw Analysis estimate of unpaid 
Indian Claims Commission judgment funds); Pls.’ Opp. to Def.’s Partial Mot. to Dismiss at 32 
(Dec. 28, 2012) (Quapaw Tribe Doc. 11) (arguing that the Quapaw Analysis sets forth the 
Quapaw’s claims in detail). 
44 Def.’s Resp. at 16 (quoting Tr. 13:8 (Goodeagle, Mar. 29, 2016)) (July 28, 2016) (Quapaw 
Tribe Doc. 164). 
45 Order for Suppl. Briefing (Aug. 12, 2015) (Quapaw Tribe Doc. 106). 
46 Pls.’ Suppl. Br. (Sept. 4, 2015) (Quapaw Tribe Doc. 112). 
47 Pls.’ Suppl. Reply (Sept. 25, 2015) (Quapaw Tribe Doc. 117). 

Case 1:12-cv-00431-TCW   Document 161   Filed 08/15/16   Page 14 of 35



10 
 

of eight members of the Tribe.48 The Quapaw’s discovery (which did not request “millions of 

pages” as the Government asserts49) was aimed at obtaining documents the Government failed to 

make available during the preparation of the Quapaw Analysis.   

And the Quapaw have not requested the amount of interest calculated in the Quapaw 

Analysis because this Court ruled in response to the Government’s motion for partial summary 

judgment50 that the Quapaw were not entitled to interest but rather to investment earnings,51 

which the Quapaw will prove at trial.  

II. The Government cannot create a triable issue of fact through expert testimony that 
merely criticizes the findings of the Quapaw Analysis 

The Court has already held that it “will not permit Defendant to impeach” the Quapaw 

Analysis.52 The Quapaw base their claim on the Quapaw Analysis, which is “deemed to be an 

accounting,”53 and so the Government cannot defeat summary judgment by merely attempting to 

impeach the Quapaw Analysis. The Supreme Court held in Brooke Group Ltd. v. Brown & 

Williamson Tobacco Corp,54 that when “indisputable record facts contradict . . . the [expert] 

opinion,” the expert opinion cannot sustain a verdict.55 The Government’s proffered expert 

opinions attempt to do just that—contradict the determinations set forth in the Quapaw 

Analysis—and thus the Government’s expert opinions are insufficient to overcome summary 

judgment in favor of the Quapaw.  

                                                 
48 Quapaw Analysis at 1 (2010) (Quapaw Tribe Doc. 14-1). 
49 Def.’s Resp. at 9 (July 28, 2016) (Quapaw Tribe Doc. 164). 
50 Def.’s Mot. for Summ. J. (Apr. 13, 2015) (Goodeagle Doc. 90). 
51 Goodeagle, 122 Fed. Cl. at 297 (Goodeagle Doc. 103) (“Plaintiffs are entitled to recover lost 
profits resulting from the Government’s failure to prudently invest IIM funds prior to October 
25, 1994.”). 
52 Quapaw Tribe of Okla., 123 Fed. Cl. at 678 (Quapaw Tribe Doc. 119). 
53 Def.’s Resp. Ex.1, Settlement Agreement art I, ¶4 (Quapaw Tribe Doc. 164-1). 
54 Brooke Grp. Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209 (1993). 
55 Brooke Grp. Ltd., 509 U.S. at 242. 
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The Government lost this same argument in First Heights Bank, FSB v. United States,56 

when it offered expert tax accountant testimony to criticize plaintiffs’ tax returns, which the 

Court rejected, granting summary judgment for plaintiffs because the Government’s expert had 

attempted to contravert established record evidence—plaintiffs’ actual tax returns.57 The Federal 

Circuit affirmed, holding that “the criticisms raised by [the Government’s expert] were 

insufficient to raise a triable issue of fact.”58 Similarly here, the Government’s proffered 

criticisms of the Quapaw Analysis are insufficient to raise a triable issue of fact. 

In Osage, this Court also held that the “Defendant, as trustee in breach, is not entitled to 

employ its vast resources to cherry pick data that is entirely favorable to the government.”59 

Here, the Government has paid at least $2.2 million for the services of four of its fourteen 

experts,60 although it has not provided the billing of its other experts.61 Government expert, 

Hamm, bills at $675 per hour and estimated that “two members of [his] team have put in 

hundreds of hours” but did not remember what he billed to date.62 Riddiough, another 

Government expert, bills at $725 per hour plus a 7% bonus for all the billings of his staff, but 

                                                 
56 First Heights Bank, FSB v. United States, 57 Fed. Cl. 162 (2003), aff’d, 422 F.3d 1311 (Fed. 
Cir. 2005). 
57 First Heights Bank, 57 Fed. Cl. at 170–71 (“We do not accept [the tax expert’s] criticisms of 
the plaintiffs’ tax returns. Instead, we use the numbers from the returns as filed.”). 
58 First Heights Bank, 422 F.3d at 1317 n.2. 
59 Osage Tribe of Indians of Okla. v. United States, 96 Fed. Cl. 390, 450 (2010). 
60 Brigham Dep. Tr. 13:9–10 (July 20, 2016) (“For all our work, approximately 1.5 million.”); 
Donlan Dep. Tr. 48:1–2 (July 18, 2016) (“[M]y firm has billed roughly $60,000 . . . .”); Lizak 
Dep. Tr. 101:21 (July 19, 2016) (“Roughly about $110,000.”); Stagg Dep. Tr. 11:9 (July 6, 2016) 
(“Probably about $565,000.”) (excerpts attached as Ex. 1). 
61 The Quapaw have asked the Government for billing information for several other of its 
experts, with no response to date. Letter from N. Marzulla to Collins (July 8, 2016) (requesting 
invoices for W. Hamm); Letter from N. Marzulla to Collins (July 8, 2016) (requesting invoices 
for B. Weissenborn) (attached as Ex. 2). 
62 Hamm Dep. Tr. 184:1–20 (June 28, 2016) (excerpt attached as Ex. 1).  
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also did not remember what he or his staff have billed to date.63  The Government’s expenditure 

of millions of dollars on experts is for one objective—to pick apart the Quapaw Analysis by 

cherry picking data and offering what it believes are superior analyses. One of the Government’s 

experts, Hudson, criticizes the damages model the Quapaw analysis uses to estimate agricultural 

lease revenue,64 but provides no estimate of his own—thus failing to satisfy the Government’s 

burden of proving the Quapaw’s losses65 and failing to even create a triable issue of fact. The 

Government relies on another of its experts, Lizak, to criticize the valuation of chat presented in 

the Quapaw Analysis, who again does not offer his own estimate of chat value.66 Likewise, the 

Government relies on Riddiough, who sharply criticizes the QIS Team’s town lot determinations, 

but offers no opinion of what the town lot collections should have been.67 

In Osage Tribe, the Tribe told the Court that it based its claims on the Arthur Anderson 

Report, which the Government likewise attempted to challenge by use of expert testimony.  

“[T]he Osage Nation . . .  litigated on the basis of the Andersen Report ‘because it does not have 

the resources to revisit the massive amounts of entirely disorganized records that have been 

provided, or to litigate discovery disputes over those that have not been provided.’”68 Here, too, 

the Quapaw base their claims on the Quapaw Analysis because they, like the Osage, do not have 

the resources to prepare another accounting analyzing the documents produced for the first time 

in discovery in this litigation or to respond to the multi-million-dollar team of more than a dozen 

experts the Government has procured to testify against them.     

Where were these experts, whom the Government has now hired to pick apart the 

                                                 
63 Riddiough Dep. Tr. 53:8–21 (July 21, 2016) (excerpt attached as Ex. 1). 
64 Def.’s Resp. at 15 (July 28, 2016) (Quapaw Tribe Doc. 164). 
65 Confederated Tribes of Warm Springs Reservation, 248 F.3d at 1372. 
66 Lizak Dep. Tr. 110:15–16 (July 19, 2016) (excerpt attached as Ex. 1). 
67 Riddiough Dep. Tr. 32:7–35:6 (July 21, 2016) (excerpt attached as Ex. 1). 
68 Osage Tribe, 96 Fed. Cl. at 449–50 (quoting Pl.’s Br. at 19). 
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Quapaw Analysis, when the Quapaw Analysis was being prepared?  And why didn’t the 

Government provide them to assist the QIS team to produce an objective  report of the 

Government’s management of the Quapaw’s trust funds and assets, rather than waiting to litigate 

the results of the Quapaw Analysis, six years and over two million dollars in the making?    

III. The Quapaw are entitled to summary judgment on their claims concerning the 
Tribal Industrial Park and Catholic 40 property because the Quapaw Analysis 
correctly identified the fiduciary obligation the United States has violated 

A. The Government’s conveyance of the Catholic 40 land gave rise to a duty to 
pay the Quapaw just compensation 

The Government’s argument that it was entitled to convey forty acres of Quapaw land to 

the Catholic Church (the Catholic Forty) without just compensation is contradicted by a long line 

of cases from the Claims Court and the Supreme Court, holding that an uncompensated 

conveyance of Indian lands is a Fifth Amendment taking of property for which the Government 

is liable. In Fort Berthold Reservation v. United States,69 for instance, the Claims Court held that 

the Government’s conveyance of Indian reservation lands to the Catholic Church, without 

payment, was a taking for which just compensation was due: “The act of patenting appellant’s 

land to the Mission, without any compensation to the Indians, constituted a taking under the Fifth 

Amendment, for which appellant is entitled to just compensation.”70 

In reaching its decision, the Fort Berthold Court relied on United States v. Creek 

Nation,71 a 1935 Supreme Court decision holding that the United States, as trustee, must pay just 

compensation if it conveys Indian lands to another without payment. 72 

The Quapaw Analysis shows that “[i]n 1893, the National Council of the Quapaw Tribe 

                                                 
69 Fort Berthold Reservation v. United States, 182 Ct. Cl. 543 (1968). 
70 Fort Berthold Reservation, 182 Ct. Cl. at 563–64. 
71 United States v. Creek Nation, 295 U.S. 103 (1935). 
72 Fort Berthold Reservation, 182 Ct. Cl. at 556 (quoting Creek Nation, 295 U.S. at 109–10 
(internal quotation omitted)). 

Case 1:12-cv-00431-TCW   Document 161   Filed 08/15/16   Page 18 of 35



14 
 

made an indenture to the Catholic Church under which forty (40) acres of Tribal land was set 

aside for the benefit of the Quapaw People, as long as the land was used for school purposes.”73 

But, for no apparent reason, in 1908 the United States conveyed the land to the Catholic Church 

free and clear of the school use restriction, so the Church was able to collect mining royalties and 

sell chat from the land after the school closed in 1927: 

The Quapaw Tribe was unaware that a fee patent was issued in 1908 on the SW 
NE Sec.6-T28N-R24E, which extinguished the trust title and the reversionary 
clause, as prescribed by the original indenture given by the Quapaw Council to 
the Bureau of Catholic Indian Missions. The Secretary of the Interior thus appears 
to have disregarded his duty to restore title of the Catholic Mission Land to the 
Tribe after the school and church no longer existed. The Tribe repeatedly 
contacted Catholic Church officials for return of ownership of their land. The 
Project Team could find no efforts or support offered by the DOI. While it held 
the property, the church removed lead and zinc ore from the premises, sold chat, 
and left a huge pile of chat on the property.74 

The Quapaw Analysis documents (and there is no triable issue of fact) that: 

After the Quapaw Council was held on May 11, 1927, St. Mary’s Mission closed 
(Pictures 35-38). It was understood and agreed upon by both parties that the land 
would revert to the Quapaw Tribe once the school was closed (Pictures 05-07).  

In letters from 1931, Victor Griffin, the Quapaw Tribal Chief, was informed that a 
tribal land patent was issued to the Roman Catholic Church. No consent was 
given by the Quapaw Council authorizing the Secretary of the Interior to issue 
such a patent (Pictures 48-51).75 

Until 1975 the Quapaw worked to get their land back. Finally on May 9, 1975 the 

Catholic Church deeded the land back to the Tribe, stating: 

[T]he basic question . . . is: SHALL WE RETURN THE LAND TO THE 
QUAPAW TRIBE? It seems to me only one answer is possible in all justice and 
charity. In my opinion, it was not the intent of the Quapaw Tribe to transfer the 
land permanently. Land, to the Indian, is “sacred” and not to be sold, bartered or 

                                                 
73 Quapaw Analysis at 37. 
74 Quapaw Analysis at 37. 
75 Quapaw Analysis at 39. 
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traded. It is held in trust for God.76 

The Quapaw were thus entitled to just compensation for the lead, zinc, and chat (which 

never should have been conveyed out of trust) taken from the Catholic 40 while it was in the 

hands of the Catholic Church from 1927 (when the school closed) until 1975 (when the Church 

deeded the property back to the Tribe). 77  Although the Government here claims that issues of 

fact preclude summary judgment on the Catholic 40 claim, the Government has itself filed a 

motion for summary judgment on this same claim, asserting that summary judgment is proper.78 

The Government cannot have it both ways.    

The Government disputes the value of minerals and chat mined and leased from the 

Catholic 40 (without coming up with its own estimate) and argues that $621.20 in royalties 

received by the Catholic Church between 1937 and 1940 was already accounted for in an 

estimated $3,500 in royalties.79 The Government also disputes whether “the costs identified in 

the Quapaw Analysis with respect to the cemetery are reasonable.”80 And the Government 

disputes “the inputs into the agricultural leasing model employed by the Quapaw Analysis,”81 

used to estimate the value of agricultural leasing losses for the Catholic 40 property. None of 

these valuation disputes prevent the Court from entering judgment on liability. The 

                                                 
76 Letter from Charles J. Harrington, Diocese of Tulsa, to Bishop Bernard J. Canter at 3 (Apr. 23, 
1974) (Quapaw Analysis, Catholic Mission Minerals Land Management Chat Piles Folder 
Picture 095). 
77 Quapaw Analysis at 106 (The Catholic Church was paid a base Royalty for a mining lease 
applicable to the Catholic Mission Land in the amount of $4,524.32 in 1937); Quapaw Analysis 
at 107 (Chat sales applicable to the Catholic Mission Land were determined to be $7,336.27 
prior to 1969, and additional chat sales were determined to be $2,824.63 for the year 1969); 
Quapaw Analysis at 107–08 (Loss Due to Additional Costs Anticipated to Return the Catholic 
Mission Land Cemetery to Trust Status $57,500); Quapaw Analysis at 105 (Agricultural leasing 
losses of $155,189). 
78 Def.’s Mot. for Partial Summ. J. (July 15, 2016) (Bear Doc. 142). 
79 Def.’s Resp. at 19 (July 28, 2016) (Quapaw Tribe Doc. 164). 
80 Def.’s Resp. at 20 (July 28, 2016) (Quapaw Tribe Doc. 164). 
81 Def.’s Resp. at 22 (July 28, 2016) (Quapaw Tribe Doc. 164). 

Case 1:12-cv-00431-TCW   Document 161   Filed 08/15/16   Page 20 of 35



16 
 

Government’s criticisms of the Quapaw Analysis with regard to the Catholic 40 property also do 

not provide the Court with any alternative to the Quapaw Analysis’s estimate of damages and so 

do not present a triable issue of fact.82  

Because the Government fails to show that it was entitled to convey away this trust 

property without compensation, and fails to refute the Quapaw’s reasonable estimate of 

damages,83 the Court should report to Congress that the Tribe is entitled to recover these 

amounts, together with the investment value they would have accrued (the investment value to 

be proved at trial). 

B. The Government is liable in breach-of-trust for failure to collect payment for 
rights-of-way and agricultural leases on the Industrial Park property  

The Quapaw Analysis reports that the Government granted an uncompensated 30-year 

right-of way across the Industrial Park property from November 1963 to November 1993, with a 

principal value of $1,720.84 This uncompensated conveyance by the Government of a tribal 

property interest without payment entitles the Quapaw to just compensation for the value of the 

right-of-way, plus interest because the fact the Government held title in trust for the Tribe “did 

not enable the United States to give the tribal lands to others, or to appropriate them to its own 

purposes, without rendering, or assuming an obligation to render, just co–mpensation for them; 

for that would not be an exercise of guardianship, but an act of confiscation.”85 It is too late now 

for the Government to try to impeach this determination of the Quapaw Analysis, which was 

made back in 2010.86 

 The Government’s argument that the Quapaw failed to identify a money-mandating duty 
                                                 
82 Brooke Grp. Ltd., 509 U.S. 209 (1993). 
83 Osage Tribe, 96 Fed. Cl. at 407. 
84 Jay Rep. at 13 (Apr. 13, 2016), available at Def.’s Mem. Ex. 2 (Quapaw Tribe Doc. 142-3). 
85 Fort Berthold Reservation, 182 Ct. Cl. at 556 (quoting Creek Nation, 295 U.S. at 109–10 
(internal quotation omitted)). 
86 Quapaw Tribe of Okla., 123 Fed. Cl. at 678 (Quapaw Tribe Doc. 119). 
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with regard to agricultural leasing on Industrial Park property87 is incorrect. As early as 1891 

Congress authorized the Government, which held title to tribal land in trust for the Quapaw 

Tribe, to lease unallotted Indian lands for farming or mining, subject to approval by the Secretary 

of the Interior.88 In 1894, Congress authorized the leasing of excess tribal lands under similar 

terms.89 In 1926, Congress gave tribal governing bodies authority to lease unallotted irrigable 

lands for agriculture, but only under rules and regulations of the Secretary.90 And, under a 1993 

statute, the Secretary still must approve agricultural leases on Indian lands.91 

 Other regulations imposed duties on the Secretary with regard to agricultural leasing of 

Quapaw land, as identified in the Quapaw Analysis.92 “Leases of incompetent adults and of 

minors . . . should be negotiated by the Superintendent and the rental paid to him for deposit to 

the allottee’s credit as individual Indian moneys.”93 Competent adult Indians “may be permitted 

to negotiate their own leases” but “[a]ll such leases, however, must be approved by the 

Superintendent.”94 The Secretary also had to ensure that “[a]lotted Indian lands should be leased 

only to the manifest advantage of the owners.”95  

Likewise, the Secretary had to obtain the best market value for rentals: “The rental value 

of land to be leased through the agency should be carefully appraised by a competent employee 

versed in land values and every effort made to obtain the highest possible rental therefor (not less 

                                                 
87 Def.’s Resp. at 23 (July 28, 2016) (Quapaw Tribe Doc. 164). 
88 25 U.S.C. § 397, 26 Stat. 794 (Feb. 28, 1891). 
89 25 U.S.C. § 402, 28 Stat. 286, 305 (Aug. 15, 1894). 
90 Act of July 3, 1926, § 787, 44 Stat. 894 (codified at 25 U.S.C. § 402a (1926 Supp.)). 
91 25 U.S.C. § 3715, 107 Stat. 2017 (Dec. 3, 1993). 
92 Quapaw Analysis at 134-55, Appx. 1. 
93 25 C.F.R. § 171.2 (1938) (attached as Ex. 3: Excerpt from Expert Report of D. Hudson 
(Apr. 13, 2016)  
Ex. 4: Excerpt from Expert Report of C. Sunda (Apr. 13, 2016) 
Ex. 5). 
94 Id. § 171.4. 
95 Id. § 171.5. 
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than the appraisal) by so advertising as to obtain the most competition possible.”96 As to 

agricultural land leases, the Secretary had considerable discretion: “The letting of tribal lands for 

farming, grazing, or business purposes shall be accomplished through leases for stated periods, 

or through permits revocable in the discretion of the Commissioner of Indian Affairs, after 

advertising as provided for in § 171.9.”97  

The Secretary, acting through the Superintendent, also had a duty to enforce lease 

contracts: “The Superintendent should make every effort to see that lessees and permittees 

comply with the regulations and the terms of their contracts.”98 Farmland leases required “a lien 

clause upon all crops, implements, livestock, or other property of the lessee on the premises as a 

security for the payment of the rental and the performance of the contract” and “[t]he description 

of the land, the kinds of crops, and the acreage involved must be recited” to secure a chattel 

mortgage.99 The Superintendent had the authority and obligation, after seizing mortgaged 

property, to “report the facts to the Commissioner of Indian Affairs.”100 The Secretary also had 

the duty to ensure that leases “provide the land with such permanent improvements as will best 

fit it for the eventual use and occupancy of the allottee,” and that any such improvements 

“remain on the land and become the property of the allottee.”101 

The Secretary’s failure to perform these duties is a breach of trust for which the Tribe 

may recover damages. The United States took control of how tribal members could lease their 

                                                 
96 25 C.F.R. § 171.9 (1938) (attached as Ex. 3: Excerpt from Expert Report of D. Hudson 
(Apr. 13, 2016)  
Ex. 4: Excerpt from Expert Report of C. Sunda (Apr. 13, 2016) 
Ex. 5). 
97 Id. § 171.12. 
98 Id. § 171.18. 
99 Id. § 171.21. 
100 Id. § 171.21. 
101 Id. § 171.24. 
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agricultural property and controlled the rents received from such leases—thus meeting the 

Supreme Court’s test for the existence of a fiduciary duty.102 These statutes and regulations may 

not use the word “trust” but they unquestionably impose a host of duties on the Secretary with 

regard to Indian agricultural land, which is sufficient to establish a trust duty.103  

As the Quapaw discussed in their opening brief, the Quapaw Analysis used a 

sophisticated agricultural leasing model to determine the income that should have been derived 

from the Catholic 40 but was not because of the Secretary’s breaches of trust.104 The 

Government raises no triable issue of fact regarding liability (that the land could not be used or 

leased for agriculture), but only as to damages—an issue on which the Government bears the 

burden of proof,105 but which it has failed to sustain. The Government’s expert, Hudson, 

provides no estimate of his own of the amount of agricultural lease revenue the Quapaw lost as a 

result of the Secretary’s breach of trust—thus failing to satisfy the Government’s burden of 

proving the Quapaw’s losses,106 failing even to create a triable issue of fact. 

The Tribe thus is entitled to have the Court report to Congress that it is entitled to 

damages set forth in the Quapaw Analysis (and summarized by CPA Jay), totaling $615,446 for 

the Catholic 40 and Industrial Park land, plus lost investment income. 

                                                 
102 See Cobell, 240 F.3d at 1098. 
103 See Moose v. United States, 674 F.2d 1277, 1281 (9th Cir. 1982); see also Oenga v. United 
States, 91 Fed. Cl. 629, 639-40 (2010) (holding that a similar set of leasing and permitting 
regulations imposed a fiduciary duty). 
104 Pls./Claimants’ Mot. for Partial Summ. J. (Pls./Cls.’ Mot.) at 23–24 (June 27, 2016) (Quapaw 
Tribe Doc. 153). 
105 Confederated Tribes of Warm Springs Reservation, 248 F.3d at 1371 (“It is a principle of long 
standing in trust law that once the beneficiary has shown a breach of the trustee’s duty and a 
resulting loss, the risk of uncertainty as to the amount of the loss falls on the trustee.”). 
106 Confederated Tribes of Warm Springs Reservation, 248 F.3d at 1372. 
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IV. The Quapaw are entitled to summary judgment on their remaining individual 
allotment claims  

A.   Agricultural leasing liability and damages  

As detailed in the Quapaw Analysis after extensive review of the available records, the 

BIA failed in its trust obligations by covering portions of the Quapaw’s agricultural land with 

chat and mining waste,107 entering into sub-market leases,108 failing to collect rent from 

agricultural leases when due,109 and failing to attempt to lease or make productive use of 

agricultural land, resulting in significant financial losses to the Quapaw owners.110  Without 

questioning any of these liability conclusions, the Government argues that the Quapaw have not 

shown the existence of a fiduciary duty to support an equitable claim in Bear for agricultural 

losses.111 The Government further argues that disputed material facts defeat the Quapaw’s 

motion for partial summary judgment on this claim.112   

But because the Secretary of Interior exercised plenary control over agricultural leasing 

of Quapaw lands under a comprehensive statutory and regulatory program throughout the 

twentieth century, a fiduciary duty that the Government uniformly failed to perform to the 

financial detriment of the Quapaw as determined in the Quapaw Analysis, the Court should grant 

this motion for summary judgment.  

1. The Quapaw Analysis shows that the Government has committed 
wrongful or negligent acts sufficient to support the Quapaw’s 
Congressional reference claim   

Under a comprehensive statutory and regulatory scheme in effect throughout the 

twentieth century, the Secretary of Interior was required by regulation to approve all agricultural 
                                                 
107 E.g., Quapaw Analysis at 52, 56, 63–64, 66. 
108 E.g., Quapaw Analysis at 53, 57–58, 59–62, 67–69. 
109 E.g., Quapaw Analysis at 53, 57–58, 59–62, 67–69. 
110 E.g., Quapaw Analysis at 53, 57–58, 59–62, 67–69. 
111 Def.’s Resp. at 25 (July 28, 2016) (Quapaw Tribe Doc. 164). 
112 Def.’s Resp. at 31 (July 28, 2016) (Quapaw Tribe Doc. 164). 
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leases,113 require rent at no less than the appraised market value,114 limit the lease to five years115 

(later raised to ten), require a performance bond from the lessee,116 require that the crops grown 

are collateral for payment of the rent,117 and take action to collect any delinquent rent.118 The 

Quapaw Analysis determined that Interior breached its trust duty by violating several statutory or 

regulatory standards, including failing to advertise land, failing to conduct new appraisals, 

setting unfair rentals, and exhibiting tenant preference.119 For example, the Project Team “found 

only one lease that had a bond recalled to satisfy rental,” and concluded that “[b]onds were 

inadequate and waived.”120 In addition, the Quapaw Analysis documents how BIA failed in its 

trust obligations by covering portions of the Quapaw’s agricultural land with chat and mining 

waste, entering into sub-market leases, failing to collect rent when due, and failing to attempt to 

lease or make productive use of the land, resulting in significant losses to the Quapaw owners.121 

This violation of the Government’s fiduciary duty with respect to the Quapaw’s 

agricultural lands constitutes an equitable claim, as that term is used in connection with 

Congressional reference. In the context of a congressional reference case like this, the term 

“equitable claim” has the special meaning of a claim for damages due to government action that 

is barred, for example, by the statute of limitations or sovereign immunity.122 

The Government does not deny that it has this statutory fiduciary duty, nor that it has 

breached that duty. So the Government offers this Court no basis on which to deny summary 

                                                 
113 Quapaw Analysis Appx. 1 at 6A, 25 C.F.R. § 171.4 (1938). 
114 Quapaw Analysis Appx. 1 at 6, 25 C.F.R. § 171.9 (1938). 
115 Quapaw Analysis Appx. 1 at 6AI, 25 C.F.R. § 171.19 (1938). 
116 Quapaw Analysis Appx. 1 at 6O, 25 C.F.R. § 171.16 (1938). 
117 Quapaw Analysis Appx. 1 at 6R, 25 C.F.R. § 171.21 (1938). 
118 Quapaw Analysis Appx. 1 at 6Q, 25 C.F.R. § 171.18 (1938). 
119 See, e.g., Quapaw Analysis at 62. 
120 Quapaw Analysis at 51. 
121 E.g., Quapaw Analysis at 53, 57–58, 59–62, 67–69. 
122 White Sands Ranchers of N.M. v. United States, 14 Cl. Ct. 559, 565 (1988). 
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judgment to the Quapaw on this Congressional Reference equitable claim. 

2. No genuine issue of fact precludes summary judgment 

Recognizing that it cannot contest liability for mismanagement of the Quapaw’s 

agricultural land leasing program, the Government limits its argument to the fact-issue of 

damages, titling its argument: “There are genuine issues of material fact with regard to the 

Quapaw Analysis’ estimates of lost agriculture leasing revenues on individual allotments.”123 

But the only evidence the Government cites is the report of its expert, Hudson, who expresses no 

opinion on what damages the Quapaw have suffered as a result of the Government’s breach of 

trust—and thus provides the Court no basis for making an alternative finding of fact regarding 

damages. Hudson only opines that “the QIS report [Quapaw Analysis] is an unreliable indicator 

of the potential lost value from agricultural production”124 and that “the QIS report is an 

unreliable calculation of potential lost income from agriculture, recreation, and pecans.”125 

without offering damage calculations of his own. Hudson testified that his assignment was 

merely to find fault with the agricultural losses calculated in the Quapaw Analysis: 

Q.  What were you asked to do for this case? 
A.  I was only asked to evaluate the—the official report—or the QIS report on 

agricultural damages and pecans and hunting lease values.126 

The Hudson expert report, which merely seeks to impeach the Quapaw Analysis and not 

to provide the Court with an objective accounting of the Quapaw’s damages, comes too late to 

now create a triable issue of fact.  [cite Oct. 1, 2015 order].  And because Hudson’s opinion that 

the Quapaw Analysis overstates the agricultural claim,127and is not an objective analysis of the 

                                                 
123 Def.’s Mem. at 28 (July 28, 2016) (Quapaw Tribe Doc. 164). 
124 Hudson Rep. at 11 (Apr. 13, 2016) (excerpt attached as Ex. 3). 
125 Id. at 14. 
126 Hudson Dep. 13:18–23 (July 5, 2016) (excerpt attached as Ex. 1). 
127 Hudson Rep. at 11. 
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Quapaw’s losses—an issue on which the Government has the burden of proof128—this opinion 

creates no triable issue of fact to defeat summary judgment on the Quapaw’s agricultural losses. 

B. Town lot claims  

Only by completely ignoring the Court’s orders denying the Government’s motions to 

dismiss the Goodeagle and Bear cases, the filed Complaints in those cases, and the Quapaw’s 

Motion for Summary Judgment can the Government make its dual arguments that the Quapaw 

“have failed to establish that there is a money-mandating duty with regard to town lots,”129 and 

that genuine issues of fact preclude summary judgment.130 The undisputed facts establish that the 

Government failed to collect “hundreds of thousands of dollars in rents [which] have been lost to 

the Indians owning the lands on which these towns are located,”131 and allowed nearly half the 

town lots to become unusable by allowing disposal of mining wastes on them. As the Quapaw 

stated in their motion.132 

1. The Goodeagle and Bear Complaints identify the Government’s 
fiduciary duties regarding town lots 

The Quapaw Analysis identifies a host of historical federal regulations setting forth the 

Secretary’s duties with regard to the Quapaw’s land.133  The Government however erroneously 

contends that the Quapaw have not identified any substantive source of law that establishes 

specific fiduciary duties with regard to their town lot claims.134 The Government simply ignores 

Paragraph 44 of the Goodeagle Complaint, which describes the “comprehensive regulatory and 

                                                 
128 Confederated Tribes of the Warm Springs Reservation, 248 F.3d at 1373–74. 
129 Def.’s Resp. at 33 (July 28, 2016) (Quapaw Tribe Doc. 164).  
130 Def.’s Resp. at 33 (July 28, 2016) (Quapaw Tribe Doc. 164). 
131 Pls./Cls.’ Mot. at 10 (June 27, 2016) (Quapaw Tribe Doc. 153) (quoting Quapaw Analysis 
Doc. 50147—November 23, 1942). 
132 Pls./Cls.’ Mot. at 33 (June 27, 2016) (Quapaw Tribe Doc. 153) (quoting Quapaw Analysis at 
94). 
133 Quapaw Analysis at 134-55, Appx. 1. 
134 Def.’s Resp. at 33 (July 28, 2016) (Quapaw Tribe Doc. 164). 
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statutory scheme, including 25 C.F.R. § 162.108 and its predecessor regulations,” establishing 

the Government’s fiduciary duties with regard to town lot leasing.135 

The Government also makes the entirely unsubstantiated contention that the Court has 

already rejected the Quapaw’s town lot claims.136  Only an uncareful reading of the Court’s 

Order denying the Government’s motion to dismiss the Goodeagle town lot (third) cause of 

action could result in this argument. What this Court actually stated in denying the Government’s 

motion to dismiss Goodeagle’s Third Cause of Action, is that “[t]he third cause of action mainly 

refers to actual leases under which Plaintiffs have not received amounts due them, either as rent 

or other payments,” and that “[t]he recited trust obligations that Plaintiffs say were breached, 

Compl. ¶ 44, all relate to obligations under actual leases, or the failure to recover possession 

from trespassers.”137 The Court also rejected the Government’s motion to dismiss because “[i]n 

this case, the Department of Interior accepted the Quapaw Analysis as a final accounting on 

November 19, 2010. This is the date the statute of limitations began to run.”138 The Court further 

ruled: “Thus, the Court concludes that Plaintiffs’ third cause of action is timely as to allegations 

relating to actual leases, but is not timely as to hypothetical leases.”139 

The Government’s incorrect statement that “Plaintiffs do not have any claims that exist 

under actual leases,”140 is further puzzling, since the Government fails to challenge the 

uncontradicted evidence (cited in the Quapaw’s motion141) summed up in the 1953 annual report 

to the Commissioner of Indian Affairs: “[A]t no time prior to 1947 was the Department in a 

                                                 
135 Compl. ¶ 44 (June 28, 2012) (Goodeagle Doc. 1). 
136 Def.’s Resp. at 34 (July 28, 2016) (Quapaw Tribe Doc. 164). 
137 Goodeagle, 111 Fed. Cl. at 721 (Goodeagle Doc. 27). 
138 Goodeagle, 111 Fed. Cl. at 721 (Goodeagle Doc. 27). 
139 Goodeagle, 111 Fed. Cl. at 721–22 (Goodeagle Doc. 27). 
140 Def.’s Resp. at 34 (July 28, 2016) (Quapaw Tribe Doc. 164). 
141 See, e.g., Pls./Cls.’ Mot. at 32–35 (June 27, 2016) (Quapaw Tribe Doc. 153) (describing the 
results of analysis on 3,500 town lot cards and the sampling of lost rent from allotments). 
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position to collect for more than 50% of the lots on which rent was due”142 and, as a result, 

“hundreds of thousands of dollars in rents have been lost to the Indians owning the lands on 

which these towns are located.”143  The Government’s failure to collect rents due on the town 

lots it had leased is a direct violation of its statutory fiduciary duty,144 entitling the owners of the 

town lots to summary judgment for this uncollected rent. 

As to town lots that were made unleasable by Government-permitted mining waste 

disposal, as alleged in Paragraph 41 of the Goodeagle Complaint, the Court ruled that these are 

untimely hypothetical lease claims—and so fall under the Bear congressional reference case.145 

Referencing the same money-mandating regulations as Paragraph 44, Paragraph 41 of the 

Goodeagle Complaint alleges that the Government “failed to hold the mining lessees responsible 

for the environmental damage as required under the terms of their mining leases.”146 

The Government’s argument that “Plaintiffs cannot establish the requisite legal duty 

necessary to sustain a Congressional reference claim”147—that the Government, as trustee, could 

allow town lots to be covered in mining waste, destroying their rentability—ignores 25 U.S.C. § 

162a(d)(8), which  provides that “[t]he Secretary’s proper discharge of the trust responsibilities 

of the United States shall include (but are not limited to) the following: (8) Appropriately 

managing the natural resources located within the boundaries of Indian reservations and trust 

                                                 
142 Quapaw Analysis Doc. 162349 – 1953 Annual Report to Commissioner. 
143 Quapaw Analysis Doc. 50147 – November 23, 1942. 
144 See 25 C.F.R. § 162.106 (2001); 25 C.F.R. § 162.108(a) (2001); 25 C.F.R. § 162.515(b) 
(2001); 25 C.F.R. § 162.619 (2001); 25 C.F.R. §162.14 (1985); 25 C.F.R. § 131.14 (1967); 25 
C.F.R. § 171.22 (1949); 25 C.F.R. § 171.23 (1949); 25 C.F.R. § 171.18 (1938); 25 C.F.R. § 
171.20 (1938) (25 C.F.R. § 171 (1938) is attached as Ex. 5; 25 C.F.R. § 171 (1949) is attached as 
Ex. 6; 25 C.F.R. § 131 (1967) is attached as Ex. 7; 25 C.F.R. §162 (1985) is attached as Ex. 8). 
145 Goodeagle, 111 Fed. Cl. at 722–24 (Goodeagle Doc. 27) (holding that the Quapaw’s fifth 
claim, which includes the alleged failure “to properly monitor leases on the land, thus allowing 
for significant land contamination” was barred by the statute of limitations). 
146 Compl. ¶ 41 (June 28, 2012) (Goodeagle Doc. 1). 
147 Def.’s Resp. at 25 (July 28, 2016) (Quapaw Tribe Doc. 164). 
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lands.” 25 U.S.C. § 2218 further provides that “[n]otwithstanding any other provision of law, the 

Secretary may approve any lease or agreement that affects individually owned allotted land or 

any other land held in trust or restricted status by the Secretary on behalf of an Indian.”  The 

Government approved mining leases and allowed the mining companies to discharge mining 

waste on the Quapaw’s town lots, making them unusable, in violation of the Government’s 

fiduciary duty for which the Quapaw may seek damages in the Congressional Reference case. 

2.  No genuine issue of fact exists to defeat summary judgment 

The Government offers this Court no evidence to contradict the liability conclusions of 

the Quapaw Analysis—that the Government failed to collect hundreds of thousands of dollars 

from tenants to whom it had rented town lots, and allowed nearly half the town lots to remain 

vacant because they were covered with waste from the mines the Government had leased.148 So 

at a minimum, the Court should enter summary judgment on liability for the Government’s 

breach of trust regarding town lots. 

C. The Quapaw are entitled to summary judgment on their claim for non-
payment for chat, as determined in the Quapaw Analysis 

Though not challenging that “the United States exercises ultimate management and 

control overall aspects of the leasing and sale of chat based on 25 U.S.C. § 396,” the 

Government, without explanation, makes the conclusory argument that “Plaintiffs have failed to 

establish that there is a money-mandating duty to manage chat.”149 But it is precisely the 

Secretary’s comprehensive management of all aspects of leasing and sale of this trust asset, 

including the Secretary’s express duty to act in the “best interest”150 of the restricted Indian 

owners that imposes on the Government a fiduciary duty which, if breached, supports the 

                                                 
148 Quapaw Analysis at 94. 
149 Def.’s Resp. at 37 (July 28, 2016) (Quapaw Tribe Doc. 164). 
150 25 C.F.R. § 212.3. 
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Quapaw’s claim for damages. 

Tailings and chat, though severed from the land, have been restricted property managed 

by the federal government since allotment. In Matter of Elliott, it was held that “[c]hat sales 

produce moneys which are deposited to IIM accounts. Interests in chat piles are in the nature of 

‘credits in a trust status.’ They are ‘issues and/or profits’ of trust lands . . .”151 In Estate of 

Hoffman,152 it was held that “an interest in a chat pile is a form of trust personalty.” Courts have 

never disagreed that tailings and chat are, and always have been, considered restricted Indian 

property.153 Thus, all general duties and obligation tied to restricted allotted lands apply equally 

to tailings and chat produced from those lands. Regulations from as early as 1907 imposed on the 

Government fiduciary duties.154 Although not evidenced on the face of the 1907 regulation lease 

forms, language was included to the effect that chat was included.155 Several changes were made 

to the chat and tailing language of the lease form between 1917 and 1929, including a switch 

from approval of the superintendent to approval of the Secretary of the Interior, but the 

Government has maintained its oversight under its mining leases.156 

                                                 
151 Matter of Elliott, IP OK 246 P 93 (U.S. Dept. of Interior Office of Hearings & 
Appeals, Jan. 30, 1995). 
152 Estate of Hoffman, No. P‐0000‐67070‐IP (U.S. Dept. of Interior Office of Hearings & 
Appeals Aug. 27, 2009). 
153 See, e.g., Cole v. Asarco, Inc., 256 F.R.D. 690 (N.D. Okla. 2009); 
Holder v. Gold Field Mining Corp., 506 F. Supp. 2d 792 (N.D. Okla. 2007). 
154 30 Stat. L. 72 (1907). 
155 Letter from DOI Superintendent to Washington, D.C. Commissioner at 1-2 (Apr. 10, 1919) 
(“[I]t is the accepted custom throughout this district, whether provided for in the lease or not, to 
have the tailings or chats go with the land and it is generally acknowledged that the chats or 
tailings are the property of the lessor.”) (attached as Ex. __). 
156 Mining Lease between Arthur Buffalo and O.K. Chandler, Superintendent at 4, ¶ 9 (Oct. 12, 
1923) (“All tailings and mine refuse now upon the land or produced from said land during the 
term of this lease shall be the property of the lessor[.]”) (attached as Ex. 9). 
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In Shoshone Indian Tribe v. United States,157 the Federal Circuit evaluated claims against 

the Government for their mismanagement of the Tribes’ sand and gravel assets—quite similar to 

the chat at issue here—by failing to timely manage and collect proceeds under approved mining 

contracts.158 The Federal Circuit held that while the Supreme Court had foreclosed the 

Government’s liability for failing to maximize returns in sand and gravel leases in United States 

v. Navajo Nation,159 it did not foreclose the Government’s liability for failing to manage or 

collect the proceeds from the approved mining contracts in violation of trust responsibilities 

owed under the IMLA.160 Therefore, losses from the Government’s failure or delay in collecting 

payments on sand and gravel contracts, depositing that money into the Tribes’ interest-bearing 

accounts, or assessing penalties for late fees were fiduciary breaches that resulted in losses to 

trust funds.161 

Furthermore, the Government’s argument that a genuine issue of fact prevents summary 

judgment fails because the expert report of Lizak, on which the Government relies, may not be 

used to impeach the Quapaw Analysis, receipt of which meant that “the Tribe shall be deemed to 

have been ‘furnished with an accounting.’”162 The Government’s experts, Lizak and Sunda, offer 

no opinion of their own as to the amount of damages the Quapaw have suffered as a result of the 

Government’s actions. Lizak testified: 

Q.  Do you have your own estimate? 
A.  I do not have my own estimate, no.163  

Sunda estimated the amount of chat removed from the Pioneer pile between 1952 and 
                                                 
157 Shoshone Indian Tribe of Wind River Reservation v. United States, 364 F.3d 1339 (Fed. Cir. 
2004). 
158 Shoshone Indian Tribe, 364 F.3d at 1342. 
159 United States v. Navajo Nation, 537 U.S. 488 (2003). 
160 Shoshone Indian Tribe, 364 F.3d at 1350. 
161 Shoshone Indian Tribe, 364 F.3d at 1350. 
162 Def.’s Resp. Ex.1, Settlement Agreement art I, ¶4 (Quapaw Tribe Doc. 164-1). 
163 Lizak Dep. Tr. 110:15–16 (July 19, 2016) (excerpt attached as Ex. 1). 
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1984, but declined to provide an estimate of damages based on his volume approximation: 

I conclude that QIS’ [Quapaw Analysis’] reliance on two historical chat volume 
estimates is misplaced, because there is insufficient information about the 
methodology employed to generate those estimates to make them reliable and 
more modern and precise methods for estimating past volumes of chat piles 
generates reliable and different volume figures.164 

At a minimum, the Quapaw are entitled to summary judgment on liability because, as the 

Government admits, there are millions of tons of chat for which the owners of the Pioneer chat 

pile were not paid—even if the Government contends it is fewer tons than the Quapaw Analysis 

calculates.165  

Lizak and Sunda, having done no alternative analysis of their own,166 cannot impeach the 

damages calculation presented in the Quapaw Analysis at this late date.167  

 Conclusion 

The Court should enter summary judgment for liability on the Quapaw’s remaining 

claims set forth in the Quapaw Analysis, together with damages, plus investment earnings to be 

proven at trial. 
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164 Sunda Rep. at 3 (Apr. 13, 2016) (excerpt attached as Ex. 4). 
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