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I. INTRODUCTION 

At the time they entered the Settlement Agreement and Contract governing the 

production of the Quapaw Analysis, the Quapaw Tribe, the Quapaw Information Systems 

(“QIS”) team, and the United States were all expressly aware that the Quapaw Analysis was 

never intended to reach conclusions and findings that would be binding on any of the Parties to 

the litigation they were settling.  Plaintiffs’ arguments to the contrary fly in the face of the plain 

language of the Settlement Agreement and Contract that governed the creation of the Quapaw 

Analysis.  In an attempt to divert the Court from the plain language of the Settlement Agreement 

and Contract, Plaintiffs point to two sentences in this Court’s October 1, 2015 Order, and argue 

that those two sentences established as a matter of law Plaintiffs are entitled to summary 

judgment on every claim contained in the Quapaw Analysis.   

 Plaintiffs/Claimants’ Motion for Partial Summary Judgment on Remaining Quapaw 

Analysis Claims (the “Motion” or “Pls.’ Mot.”) must be denied.  The conclusions and findings in 

the Quapaw Analysis were never intended to bind the United States.  There is nothing in the 

Court’s October 1, 2015 order that establishes law of the case with regard to whether the 

Quapaw Analysis is binding on the United States for the claims identified in Plaintiffs’ Motion.  

At a minimum, the plain language of the Settlement Agreement, Contract, and the Quapaw 

Analysis itself, create a genuine fact issue as to whether the Quapaw Analysis should be binding 

on the United States, and summary judgment on that issue should be denied.   

 Moreover, aside from the plain language of the governing documents, there is a genuine 

issue of material fact with regard to the conclusions and findings in the Quapaw Analysis that 

Plaintiffs rely on to establish their claims.  The documentary evidence in this case, as well as the 

opinions of the United States’ experts directly controvert conclusions and findings contained in 

the Quapaw Analysis.  Plaintiffs’ cannot possibly meet their heavy burden to establish that no 
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genuine issue of material fact exists with regard to the claims set forth in Plaintiffs’ Motion. 

Plaintiffs cannot show that they are entitled to summary judgment on any of those claims, and 

their Motion must be denied.  

II. STANDARD OF REVIEW 

Summary judgment is appropriate where “there is no genuine dispute as to any material 

fact and the movant is entitled to judgment as a matter of law.” RCFC 56(a); see also Arko Exec. 

Servs., Inc. v. United States, 553 F.3d 1375, 1378 (Fed. Cir. 2009) (citing Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 247 (1986)).  By contrast, summary judgment is not appropriate 

where “the evidence is such that a reasonable [trier of fact] could return a verdict for the 

nonmoving party.” Anderson, 477 U.S. at 248. Thus, in reviewing a motion for summary 

judgment, the benefit of all factual inferences runs in favor of the non-moving party. Matsushita 

Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); United States v. Diebold, 

Inc., 369 U.S. 654, 655 (1962) (per curiam). “The plain language of Rule 56(a) “mandates the 

entry of summary judgment, after adequate time for discovery and upon motion, against a party 

who fails to make a showing sufficient to establish the existence of an element essential to that 

party’s case, and on which that party will bear the burden of proof at trial.”  Celotex Corp. v. 

Catrett, 477 U.S. 317, 322 (1986). 

III. ARGUMENT 

A. The Quapaw Analysis Was Never Intended to Be Binding on the United 
States 

In 2002, the Quapaw Tribe brought suit against the Department of the Interior in the 

Northern District of Oklahoma seeking an order requiring the Department of the Interior to 

provide a historical accounting of the Tribe’s trust funds and assets, in addition to other related 

claims.  Quapaw Tribe of Oklahoma v. Department of the Interior, et al., Case No. 02-CV-129-H 
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(N.D. Okla.); see also Ex. 1 (2004 Settlement Agreement between the Quapaw Tribe of 

Oklahoma and the Department of the Interior) (the “Settlement Agreement”).  In 2004, the Tribe 

and Interior entered into a negotiated Settlement Agreement to resolve all claims in the 

Oklahoma litigation.  Ex. 1 at 1.  As part of the Settlement Agreement, the Office of Historical 

Trust Accounting (“OHTA”) agreed to enter into a contract (the “Contract”) with the Tribe 

through its wholly-owned subsidiary, Quapaw Information Systems (“QIS”).  Id. at Art. I § 1.  

Under the Contract, QIS, in consultation with the Quapaw Tribe, was required to “identify, 

select, and analyze documents, and prepare an analysis (the ‘Quapaw Analysis’)….”  Id.  The 

Quapaw Analysis would “analyze [the Department of the Interior’s (“Interior’s”)] management 

of certain [Tribal Trust Fund Accounts (“TTFAs”)] and certain non-monetary land and natural 

resources assets held in trust on behalf of the Tribe and eight individual members of the Tribe.”  

Id.  The Contract was attached to the Settlement Agreement as an Exhibit, and was “incorporated 

by reference as if fully set forth” in the Settlement Agreement.  Id.; see also Ex. 2 (Dec. 15, 2004 

Contract between the Department of the Interior and QIS).   

In entering the Settlement Agreement and the Contract, all Parties knew and 

unequivocally agreed that the United States would not be “bound” by any conclusions or 

findings in the Quapaw Analysis.  The documents themselves are clear that the Quapaw Analysis 

would not be binding on either Party.  In addition, there can be no legitimate dispute as to how 

the Parties interpreted the Settlement Agreement and the Contract.  The Parties’ 

contemporaneous and subsequent conduct and communications were clear that the Quapaw 

Analysis was not binding on either party.  Just as this Court held that the United States was not 

“bound” by the Quapaw Analysis’s unsupported conclusion that the government did not pay 

twenty-five percent of the per capita payments called for under the Quapaw Distribution Act, 
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Pub. L. No. 86-97, 73 Stat. 221 (1959), Quapaw Tribe of Okla. v. United States, 120 Fed. Cl. 

612, 617-18 (2015), the Court should similarly hold here that the United States is not bound by 

the Quapaw Analysis’ additional, unsupported conclusions.  In fact, all of the claims set forth in 

Plaintiffs’/Claimants’ Motion for Partial Summary Judgment on Remaining Quapaw Analysis 

Claims are based on demonstrably unsupported conclusions in the Quapaw Analysis that were 

directly controverted by the evidence in this case.  Plaintiffs’ Motion should therefore be denied.   

1. United States is not “bound” by the findings of the Quapaw Analysis  

The exclusive purpose of the Quapaw Analysis was to settle the Tribe’s pending claims 

in Quapaw Tribe of Oklahoma v. Department of the Interior, et al., Case No. 02-CV-129-H 

(N.D. Okla.).  Ex. 1 at 1.  The Parties agreed that the United States, through the Office of 

Historical Trust Accounting (“OHTA”), would “enter into a contract . . . with the Tribe, through 

Quapaw Information Systems, Inc., a not-for-profit tribal enterprise (. . . “QIS”), pursuant to 

which QIS, in consultation with the Tribe, shall identify, select, and analyze documents and 

prepare an analysis (the “Quapaw Analysis”).”  Ex. 1 Art. I § 1 (emphasis added).  The Contract 

was incorporated by reference “as if fully set forth herein” into the Settlement Agreement that 

resolved the Oklahoma litigation.  Ex. 1 Art. I § 1.  The Contract explains that the “primary 

purpose of the Contract is for the [QIS Team], in consultation with the Tribe, to gather and 

analyze certain information concerning Interior’s management of the Tribe’s Tribal Trust Fund 

Accounts and certain non-monetary trust assets located on select Quapaw Indian trust lands.”  

Ex. 2 § C.1 b. (emphasis added).  The Contract specifically provided that the United States “does 

not, in any way, acquiesce in or limit its potential defenses to any conclusions reached by the 

Contractor in the Quapaw Analysis.”  Id.  “Nor shall the Quapaw Analysis be deemed to be an 

accounting of the Tribe’s Tribal Trust Fund accounts prepared or endorsed by Interior.”  Id.   
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The Settlement Agreement also mandated that “[i]n agreeing to enter into the . . . 

contract, Defendants do not waive any defenses they may have in response to any claims that the 

Tribe may assert in the future.”  Ex. 1 Art. I § 6.  The Contract provided that the Quapaw 

Analysis was no more than a “limited financial analysis of Interior’s management of the Tribe’s 

Tribal Trust Fund Accounts.”  Ex. 2 § C.1 d(7).  The Tribe itself admitted that the Quapaw 

Analysis “was not designed to result in a comprehensive day-by-day accounting[, but]…the 

stated purpose was to permit the Project Team to prepare an analysis of selected assets...to 

provide the basis for a possible mediated resolution” of the Tribe’s claims for money damages.  

Quapaw Analysis at 1.  This reading of the language used in the Parties’ Settlement Agreement 

is buttressed by the United States’ Rule 30(b)(6) testimony.  There, the United States repeatedly 

and consistently asserted that the “acceptance” of the Quapaw Analysis pertained to the specific 

procedural requirements of the Parties’ Settlement Agreement, not an acceptance of the integrity 

or accuracy of the Quapaw Analysis.  Ex. 3 (30(b)(6) Depo. Tr. of M. Estes, Nov. 19, 2014) at 

66:7-15; 68:5-12; 69:14-22.   

In short, the Quapaw Analysis is the Tribe’s own work product, not that of the United 

States.  Quapaw Information Systems, the company that conducted the research and prepared the 

Quapaw Analysis was a tribal entity, wholly owned by the Quapaw Tribe.  The members of the 

QIS Team were members of the Tribe.  The Project Manager, was John L. Berrey, who was the 

Chairman of the Quapaw Tribal Business Committee while he was also leading the Quapaw 

Analysis project.  Ex. 1 p. 6 (executed by Mr. Berrey as Chairman of the Business Committee). 

There is no evidence that any of the members of the QIS team were experts in valuing historical 

property and rental values, or that any of them had any training in any aspects of valuing claims 

for litigation or calculating damages resulting from alleged breaches of fiduciary duties.     
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This backdrop manifests the error of Plaintiffs’ Motion.  To accept Plaintiffs’ argument 

that the Quapaw Analysis’ conclusions were binding on the United States would require a 

finding that the United States handed a blank check to the QIS Team (which was wholly owned 

by the Tribe).  It would then require a finding that the United States instructed QIS to consult 

with the Tribe to unilaterally determine how much money to write the check for.  Then it would 

require a finding that the United States anticipatorily agreed to accept the check and bind itself to 

pay whatever amount QIS and the Tribe wrote into the check.  In essence, to accept Plaintiffs’ 

premise requires a finding that the United States delegated to the Tribe the absolute right to 

unilaterally dictate the amount of money the United States owes to the Tribe.  But these findings 

are incompatible with the clear language in the Contract whereby the United States expressly 

disclaims any acceptance of any conclusion or findings of the Quapaw Analysis.  Ex. 2 § C.1. b.; 

Ex. 3 at 66:7-15; 68:5-12; 69:14-22.  There is, at a minimum, a disputed issue of material fact as 

to whether the Parties intended to preemptively bind the United State to a damages figure that, at 

the time, was not determined and that the United States would not have a role in determining.  

Indeed, the United States submits that the plain language of the Contract warrants summary 

judgment on the interpretation of the Settlement Agreement and Contract in the United States’ 

favor.   

Plaintiffs appear to base their argument in part on the reasoning that because OHTA had 

rights under the Contract to receive and comment on drafts of the Quapaw Analysis, it cannot 

now argue that the final version of the Quapaw Analysis is not binding on the Government.  Pls.’ 

Mot. at 19-20.  Plaintiffs’ argument ignores the plain language of the Contract and the Settlement 

Agreement.  The United States expressly disclaimed any binding effect of any findings or 

conclusions reached in the Quapaw Analysis.  The Contract states that the United States and QIS 
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“acknowledge that the Government does not, in any way, acquiesce in…any conclusions reached 

by the Contractor (i.e. QIS) in the Quapaw Analysis.  Ex. 2 § C.1. b. (emphasis added).  The 

United States’ need for that disclaimer is obvious.  The United States was not in a position to 

audit or verify the validity or accuracy of QIS’s data, calculation methodologies, analyses or 

conclusions.  Since Plaintiffs have previously argued that the Contract only binds QIS (an entity 

which has now dissolved), it bears repeating that the terms of the Contract were expressly 

incorporated by reference into the Settlement Agreement as if fully set forth therein.  Ex. 1 Art. I 

§ 1.  The Tribe executed the Settlement Agreement, including the terms of the Contract as if 

fully set forth therein.  Ex. 1 at 6 (executed by Mr. Berrey).  Therefore, the Tribe, the United 

States and QIS all expressly agreed and acknowledged that the United States did not in any way 

acquiesce in any conclusions reached in the Quapaw Analysis. 

Finally, Section F.2.k. of the Contract provides that Interior’s decision whether to review 

and comment or not, “shall not in any way operate to waive or estop any of the Government’s 

legal rights or to restrict any positions it may present in any future negotiations, proceedings, or 

fora.”  Ex. 2 § F.2.k.  Plaintiffs ignore this provision as well, arguing “the Government gave no 

hint that it harbored reservations about any aspect of the multiple drafts of the Quapaw Analysis 

it had approved…[and] should not be allowed to tell the Tribe after the fact that the Quapaw 

Analysis is binding only on the Tribe.”  Pls.’ Mot. at 20.  This argument directly contradicts the 

plain language of Section F.2.k. of the Contract; the letter whereby OHTA “accepted” the 

Quapaw Analysis as complete; and the Rule 30(b)(6) testimony as to the United States’ intent in 

executing the Contract and “accepting” the Quapaw Analysis. See Ex. 2 § F.2.k; Ex. 3 66:7-15; 

68:5-12; 69:14-22; Ex. 4 (Nov. 19, 2010 letter from M. Estes).  The Contract expressly provided 

that whether the United States reviewed or commented on drafts of the Quapaw Analysis, the 
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United States would not waive or be estopped from asserting its legal rights or taking any 

positions in future proceedings, negotiations or fora.  Ex. 2 § F.2.k.  Nevertheless, this is 

precisely what Plaintiffs are trying to get this Court to do here – to restrict the United States’ 

ability to assert its legal rights, and to limit the positions and defenses the United States can take 

in this litigation.  There is, at a minimum, a disputed factual issue as to whether OHTA’s 

participation in the drafting processes abrogated the reservations recited in the Contract should 

OHTA participate drafting process.1 

2. Not even Plaintiffs treat the Quapaw Analysis as binding 

Despite urging the Court to hold that the Quapaw Analysis is binding, Plaintiffs have not 

at any point treated the Quapaw Analysis as binding.  First, the Tribe itself acknowledged that 

the purpose of the Quapaw Analysis was in part to initiate a “mediated resolution” of the issues 

identified in the report.  Quapaw Analysis at 1.  Nowhere in the Quapaw Analysis does the Tribe 

or QIS state that it expects that every dollar of estimated losses will be due and owing to the 

Tribe.  Second, in the Quapaw Analysis “Final Conclusions” the Tribe and QIS expressly 

reserved “the right to modify these loss calculations based on new information.”  Quapaw 

Analysis at 133.  Hence, the Tribe and QIS recognized and anticipated that additional 

information would likely become available that would change the assumptions and estimates 

                                                 
1 It does not appear that Plaintiffs base their allegation that the Quapaw Analysis is binding on a 
theory that the Settlement Agreement or the Contract obligate the United States to be bound by 
the conclusions in the Quapaw Analysis.  If they did attempt to argue based on interpretation of 
contract, that claim would fail because the plain language of the documents disclaims any 
agreement to be bound by the Quapaw Analysis conclusions by either party.  See, e.g., Coast 
Fed. Bank, FSB v. United States, 323 F.3d 1035, 1040 (Fed. Cir. 2003) (en banc) (holding that a 
party “cannot rely on extrinsic evidence to interpret the phrases [in a contract] to contradict the 
plain language of the Agreement”); Landmark Land Co. v. FDIC, 256 F.3d 1365, 1373 (Fed. Cir. 
2001) (“Because the Agreement’s provisions are clear and unambiguous, they must be given 
their plain and ordinary meaning.”) (internal quotation marks and citations omitted). 
.   
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they had put together for purposes of the Quapaw Analysis project.  Third, when the Department 

of the Interior acknowledged receipt of the Quapaw Analysis, it reiterated that “OHTA’s 

determination of the Quapaw Analysis as an acceptable final deliverable does not mean that 

OHTA or the Interior Department agrees with or endorses the substantive issues, statements, 

allegations, quantifications, or claims within the Quapaw Analysis.”  Ex. 4.  There is no evidence 

that the Tribe or QIS ever took issue with this statement from Interior, nor is there any indication 

that the Tribe or QIS took the position that the Quapaw Analysis was binding prior to this 

litigation.  

Fourth, in discovery during this litigation, Plaintiffs requested the production of millions 

of pages of evidence relating to “payments owed to or collected or both for any Quapaw Tribal 

member in connection with leasing of any kind on the Quapaw members’ allotted lands.”  Ex. 5 

(Goodeagle v. United States/ Bear, et al v. United States, Plaintiffs’ First Request for Production 

of Documents dated March 14, 2014) at 4.  Plaintiffs’ also requested “documents relating to any 

lease payments owed to or collected or both on behalf of any Quapaw Tribal member in 

connection with any agricultural leasing of any Quapaw Tribal members’ allotted lands.”  Id.  

Plaintiffs also requested documents “relating to any leasing of lands within the Quapaw Tribal 

Industrial Park, including all records of payments collected, payments owed, rental or lease 

agreements, valuations or appraisals of leased land, and compliance with conservation 

stipulations for those lands from 1937 to the present.”  Ex. 6 at 2-3 (Pls.’/Claimants’ Second/ 

Tribe’s Third Request for Production of Documents dated Mar. 16, 2015).  If Plaintiffs believed 

the Quapaw Analysis was truly binding in the manner they allege, there would be no reason for 

Plaintiffs to have requested such extensive discovery.  Now, having requested the discovery, it is 

clear that there is significant evidence that severely undercuts Plaintiffs’ claims as well as the 
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conclusions of the Quapaw Analysis.  Faced with this dilemma, Plaintiffs now seek to preclude 

the United States from relying on that evidence, claiming that the Quapaw Analysis is “binding” 

and no inquiry into the Quapaw Analysis’ conclusions should be allowed.  Plaintiffs have known 

all along, however, that the Quapaw Analysis was not intended to be binding on anyone and that 

is why they sought discovery relating to the very claims they now assert were decided before the 

complaints in these lawsuits were even filed.   

Finally, Plaintiffs did not treat the Quapaw Analysis as binding even after the Court’s 

October 1, 2015 order.  The Quapaw Analysis calculated interest at varying rates for all of the 

asset mismanagement losses it calculated.  Quapaw Analysis at 106-107 (describing interest 

calculations for right of way, mining royalties and chat sales on tribal lands); 116-117 

(describing interest calculations for agricultural losses); 130 (interest calculations for town lot 

losses); 132 (describing interest calculations for chat losses).  Plaintiffs retained an expert for the 

sole purpose of sponsoring the Quapaw Analysis and adjusting it to suit their needs, serving that 

report on April 13, 2016.  See Ex 7 Expert Report of Stephen Jay, April 13, 2016.  Plaintiffs 

asked their expert, Mr. Stephen Jay, to remove the interest calculations included in the Quapaw 

Analysis.  Id. at 13 (“I have prepared computations to eliminate the interest in each loss 

calculation.”).  Mr. Jay’s adjusted numbers from the Quapaw Analysis were then used by Rocky 

Hill Advisors as a starting point for Plaintiffs’ final damages calculations regarding each of the 

asset mismanagement claims.  Rocky Hill used an entirely different methodology for computing 

interest than was used in the Quapaw Analysis, resulting in consistently higher damages 

calculations than those reported in the Quapaw Analysis.  Compare Ex. 7 at p. 4 (summarizing 

Quapaw Analysis values for each claim) with Ex. 8 (Expert Report of Rocky Hill Advisors, April 

13, 2016) at pp. 23-31 (calculating increased damages using Rocky Hill’s interest factors). 
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To summarize, there is no evidence that the Quapaw Tribe, QIS, or the United States 

agreed to be bound by the Quapaw Analysis estimates or considered the Quapaw Analysis as the 

final word on alleged mismanagement of trust funds or assets or any losses allegedly resulting 

therefrom.  In fact, the direct evidence from the plain and unambiguous language of the 

Settlement Agreement and Contract, the express language of the Quapaw Analysis, and actions 

of the Tribe before and during this litigation all make clear that there is no reasonable way to 

interpret the Quapaw Analysis as binding.  

3. The Court’s October 1, 2015 order is not law of the case with regard 
to any issue raised in Plaintiffs’ Motion 

Plaintiffs’ arguments that their Motion should be granted under the law of the case 

doctrine miss the mark for two reasons.  First, the Federal Circuit holds that the law of the case 

doctrine does not apply to interlocutory decisions that have not been appealed.  Second, even if 

the law of the case doctrine could be construed to apply, this Court has not previously ruled that 

the United States is bound by all conclusions reached in the Quapaw Analysis.   

a. Without an appellate decision, there can be no “law of the case” 
 

“The law of the case is a judicially created doctrine, the purposes of which are to prevent 

the relitigation of issues that have been decided and to ensure that trial courts follow the 

decisions of appellate courts.”  Exxon Corp. v. United States, 931 F.2d 874, 877 (Fed. Cir. 1991) 

(quoting Jamesbury Corp. v. Litton Indus. Prod., Inc., 839 F.2d 1544, 1550 (Fed. Cir.), cert. 

denied, 488 U.S. 828 (1988).  “Law of the case, then, merely requires a trial court to follow the 

rulings of an appellate court.”  Exxon Corp., 931 F.2d at 877.   Law of the case does not serve as 

any constraint on the trial court with respect to issues that were not considered by an appellate 

court.  C.W. Over & Sons, Inc. v. United States, 48 Fed. Cl. 342, 347 (2000) (citing Exxon Corp., 

931 F.2d at 877); see also Holcomb v. United States, 622 F.2d 937, 940 (7th Cir. 1980).  Thus, 
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the law of the case doctrine “has long been held not to require the trial court to adhere to its own 

previous rulings if they have not been adopted, explicitly or implicitly, by the appellate court’s 

judgment.”   Exxon Corp., 931 F.2d at 877 (citing Quern v. Jordan, 440 U.S. 332, 347 n. 18 

(1979)).  “’It is well accepted that the application of the law of the case doctrine is discretionary’ 

and ‘should not be applied woodenly in a way inconsistent with substantial justice.’” Athey v. 

United States, 123 Fed. Cl. 42, 49 (2015) (quoting Hudson v. Principi, 260 F.3d 1357, 1363–64 

(Fed. Cir. 2001); accord Arizona v. California, 460 U.S. 605, 618 (1983).  Indeed, it is axiomatic 

that a trial court has the inherent authority to revisit any decision at any time before the entry of 

final judgment.  RCFC 54(b); Athey v. United States, 123 Fed. Cl. 42, 49 (2015) (recognizing 

“the court's inherent power to revise its own decisions at any time before the entry of 

judgment.”). 

Here, there has been no appellate court determination regarding whether the Quapaw 

Analysis is binding on the United States.  Law of the case doctrine does not apply, and there is 

no “heavy burden” on the United States to prove one of the exceptions to the doctrine.  See Pls.’ 

Mot. at 16 (mistakenly attempting to shift the burden to the United States to challenge law of the 

case).  The Court’s October 1, 2015 decision in this case was an interlocutory decision that has 

not been appealed by either party.  There has been no appellate court determination with regard 

to any part of that decision.  The law of the case doctrine therefore has no bearing on the effect 

of this Court’s October 1, 2015 decision, and cannot be the basis for granting Plaintiffs’ Motion.     

b. Even if the doctrine applies, it has no bearing on issues that were not 
previously decided  

 
As explained above, the law of the case doctrine only applies, if at all, to issues that were 

actually decided previously.  Exxon Corp. v. United States, 931 F.2d at 877.  Here, the Court’s 

October 1, 2015 decision did not address the claims that are the subject of Plaintiffs’ Motion.  As 

Case 1:12-cv-00431-TCW   Document 158   Filed 07/28/16   Page 17 of 45



13 
 

a result, regardless of whether Plaintiffs have properly invoked the doctrine, the October 1, 2015 

decision cannot be considered binding on the issues raised in the pending Motion because that 

decision did not address the claims raised the Motion.   

Plaintiffs rest their entire law of the case argument on two narrow statements in the 

Court’s October 1, 2015 ruling regarding two pure accounting claims.  Pls.’ Mot. at 18.2  In that 

order, the Court held only that the United States would not be permitted to present evidence in an 

attempt to account “for every last nickel” that had been identified in the Arthur Andersen Trust 

Reconciliation Project and the Quapaw Analysis with regard to funds held in the Tribal Trust 

Account.  Quapaw Tribe v. United States, 123 Fed. Cl. 673, 678 (2015).  The Court barred the 

United States from presenting evidence showing that the Tribe had actually received the funds 

they claimed were not credited, and that the contested disbursements were in fact authorized.  Id.  

These were two pure accounting claims that sought to recover for specifically identified 

transactions in the tribal accounts for which there was incomplete or missing documentation.  

According to the Court, the public’s interest in finality outweighed the interest in identifying the 

                                                 
2 Plaintiffs also rely on a decision from Osage Tribe of Indians v. United States, 93 Fed. Cl. 1 
(2010) to argue that the “United States cannot walk away from its own prior objective report.”  
Pls.’ Mot. at 20-21.  Of course, Plaintiffs are deliberately conflating the Arthur Andersen Trust 
Reconciliation Project report with the Quapaw Analysis in a misguided attempt to stretch the 
Osage holding to cover the Quapaw Analysis.  The Arthur Andersen report does not address a 
single one of the claims at issue in Plaintiffs’ Motion.  The Quapaw Analysis cannot possibly be 
considered the United States’ “own prior objective report” in the way Plaintiffs use that term to 
refer to the Andersen Report.  The Quapaw Analysis was a project undertaken on behalf of the 
Tribe by a tribal entity wholly-owned by the Tribe.  It does not pretend to be an objective report 
in any sense of the word.  By the Tribe’s own admission, the Quapaw Analysis was prepared 
entirely by the Tribe, and intended to provide a starting point for settlement discussions with the 
United States.  The Osage court’s rationale for preventing the United States from presenting 
evidence to correct the Arthur Andersen report could not possibly apply to the Quapaw Analysis.  
Indeed, both the Tribe and the United States expressly recognized that further information would 
likely be presented that would alter the findings of the Quapaw Analysis.  Quapaw Analysis at 
133 (“we reserve the right to modify these loss calculations based on new information”).  The 
holding in Osage is therefore inapposite.     
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missing documentation that would show that the disbursement transactions were, in fact, 

authorized and that the Tribe did, in fact, receive money from the income transactions.  Id.   

The claims that are at issue now in Plaintiffs’ Motion are wholly different from the 

accounting claims that were at issue in the October 1, 2015 order.  Plaintiffs’ Motion seeks 

judgment on claims for hypothetical leases for agriculture, town lots, mining, and chat.  Pls. Mot. 

at 21-38.  These claims are asset management claims that bear no relationship to the Tribal Trust 

accounts that were at issue in the Court’s October 1, 2015 Order, or to any accounts at all.  

Indeed, with regard to the asset management analysis, the Tribe and QIS expressly disclaimed 

any intent to review IIM accounts at all.  Ex. 1 Art. I § 1 (“The component of the Quapaw 

Analysis addressing Interior’s management of certain non-monetary trust assets…shall not 

include an analysis of [IIM Accounts].”);  Ex. 2 § C.1.d.(7) (“The Quapaw Analysis shall not 

relate to or involve Interior’s money management of IIM accounts.”)    The Quapaw Analysis 

does not draw from account statements or transaction ledgers to identify revenues and 

disbursements associated with the management of these assets.  These types of claims were not 

analyzed the Arthur Andersen Trust Reconciliation Project.  Ex. 9 (Quapaw TRP report (ECF 

112-1) at 1-4 (noting that the TRP addressed Tribal trust funds, not IIM or other assets).  These 

types of claims were not the subject of the “accounting” claims in Plaintiffs’ district court action 

that gave rise to the Settlement Agreement.  Ex. 47 (Tribe’s Complaint in Quapaw Tribe of 

Oklahoma v. Department of the Interior, et al., Case No. 02-CV-129-H (N.D. Okla.)).  The 

interest in finality that was a principal reason for this Court’s October 1, 2015 ruling does not 

apply to Plaintiffs’ non-accounting claims.   

For the asset mismanagement claims, the QIS Team reviewed selected leases and 

concluded that certain types of mismanagement must have occurred, largely based on a 
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purported lack of documentation.  Quapaw Analysis at 50 (outlining the tasks that were 

undertaken to analyze federal management of individual assets).  Based on the assumed 

mismanagement, the QIS Team engaged in a back-of-the-envelope attempt to come up with a 

number representing foregone leasing revenue on hundreds of unique parcels of land over the 

course of over a hundred years.  Pls.’ Mot. at 21-38; Quapaw Analysis at 50-132.  To do so, the 

QIS team relied on rough calculations to estimate such variables as the rental rate for agricultural 

land over the past 100 years, the rental rate for hunting leases on Quapaw lands for the past 100 

years, and town lot rental rates for Quapaw town lots for the last 100 years.  Quapaw Analysis at 

99-101 (chat piles); 104-127 (agricultural, recreational and pecan leasing for tribal and individual 

allotments); 128-130 (town lots).  In addition, the QIS Team estimated the amount of acreage 

that they believe should have been leased using nothing more than an undisclosed selection of 

aerial photographs to estimate available leasing acres for the 100-year history of the allotment.   

These self-interested, unsupported, and wildly exaggerated estimates went far beyond any 

accounting exercise and ventured deeply into a hypothetical valuation exercise.  This sort of 

analysis was far beyond any purported expertise of the QIS Team, rendering their analysis and 

conclusions entirely unsound.  See, e.g., Ex. 10 (Expert Report of Darren Hudson, April 13, 

2016) at 11 (“the QIS Report is an unreliable calculation of potential lost income from 

agriculture, recreation, and pecans…[that] overstates prices, yields, net revenues, and leasing 

values….”);  Ex. 11 (Expert Report of John Lizak, April 13, 2016) at 20 (“the data deficiencies 

and methodological errors identified above render the Plaintiffs’ claim regarding total value of 

chat removed from the Pioneer Pile between 1952 thru 1982 as unreliable.”); Ex. 12 (Expert 

Report of Dr. Timothy Riddiough, April 13, 2016) at  16-28 Riddiough Report (noting that the 

Quapaw Analysis ignores supply and demand realities…makes several assumptions that are 
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baseless…[and] understates the mount of rental income actually received); Ex. 13 (Expert Report 

of Shirlene Pearson, April 13, 2016) at ¶ 6(d) (“the underlying analyses in the Quapaw 

Analysis…are based on inappropriate extrapolation methods.”).  In short, the town lot, 

agriculture, and chat mismanagement claims addressed in Plaintiffs’ Motion are categorically 

different and go far beyond anything this Court contemplated in its narrow rulings in the October 

1, 2015 order regarding the Tribal Trust Account.  The United States’ expert reports create 

genuine issues of material fact that frustrate summary adoption of the Quapaw Analysis’ 

damages figures.  Nothing about the Court’s prior order establishes law of the case for Plaintiffs’ 

Motion, and, as discussed in more detail below, there are genuine issues of material fact that 

preclude the entry of summary judgment on any of the claims raised in Plaintiffs’ Motion.      

B. The Quapaw Analysis’ Conclusions Are Unsound, Unsupported and 
Unreasonable and There Are Genuine Issues of Material Fact that Preclude 
the Entry of Summary Judgment 

Plaintiffs complain that the Government’s expert reports were “devoted in substantial 

part to challenging the methodologies and conclusions of the Quapaw Analysis.” Pls.’ Mot. at 

11.  As an initial matter, the Government’s experts were focused on the Quapaw Analysis 

methodologies because Plaintiffs had told the Court and the United States that the Quapaw 

Analysis was “the backbone of their claims.”  Ex. 46 (Transcript of March 29, 2016 hearing).  

More importantly, however, the United States’ experts challenged the Quapaw Analysis because 

the methodologies and conclusions are unsound, unreasonable, and unsupported.  See, generally, 

Ex. 10 (Hudson Report), Ex. 11 (Lizak Report), Ex. 12 (Riddiough Report), Ex. 13 (Pearson 

Report), Ex. 14 (Sunda Report, April 13, 2016).  The Quapaw Analysis does not meet any 

accepted standard of proof to establish any of the claims at issue in Plaintiffs’ Motion.  The 

Quapaw Analysis fails to identify the money-mandating fiduciary duties that relate to Plaintiffs’ 

claims, fails to establish breach on the part of the United States, and fails to establish any of 
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Plaintiffs’ alleged damages.  Moreover, the Quapaw Analysis’ assumptions, hypothetical 

calculations and derived figures that form the basis for the Plaintiffs’ claims are directly 

controverted by the evidence in this case and the opinions of the United States’ experts.  The 

Quapaw Analysis itself is inadmissible hearsay, and cannot serve as the basis for judgment as a 

matter of law as to any of Plaintiffs’ claims, and Plaintiffs’ Motion as to the Quapaw Analysis 

must be denied.       

1. There are genuine issues of material fact with regard to the Quapaw 
Analysis’ estimates of losses for mining royalties and chat leasing 
income on the Catholic Forty property 

Plaintiffs’ claims as to lost mineral leasing, agricultural leasing, and chat royalties on the 

Catholic Forty have already been dismissed once by the Court as part of the Quapaw Tribe v. 

United States case.  Quapaw Tribe of Oklahoma v. United States, 111 Fed. Cl. 725, 732 (2013) 

(“Government's motion to dismiss Plaintiff's claims regarding the Catholic 40 is granted”).  It 

survives now only as a potential equitable claim in the Bear, et al v. United States.   

As an initial matter, Plaintiffs are not entitled to summary judgment, because the Quapaw 

Analysis fails to address, much less establish as a matter of law (or fact), any of the elements 

necessary to sustain a congressional reference claim for lost mineral leasing, agricultural leasing, 

and chat royalties.  “‘An equitable claim on a Congressional reference must rest on some 

unjustified governmental act that caused damage to the claimants. Absent a finding of negligence 

[or wrongdoing] on the part of governmental employees, any award . . . would be a gratuity.’”  

Banfi Products Corp. v. United States, 40 Fed. Cl. 107, 121-22 (1997), aff’d as modified, 41 Fed. 

Cl. 581 (1998) (quoting Spalding & Son, Inc. v. United States, 28 Fed. Cl. 242, 250 (1993)).  

“Thus, an equitable claim, in comparison to a gratuity, must be grounded in positive law rather 

than in conscience, ethics or morals.”  Id. (citing Menominee Indian Tribe of Wisconsin v. United 

States, 39 Fed. Cl. 441, 457–58 (1997)).   “[F]or the plaintiff to have an equitable claim against 

Case 1:12-cv-00431-TCW   Document 158   Filed 07/28/16   Page 22 of 45



18 
 

the Government, the Government must have had a duty to the plaintiff and must have breached 

that duty by committing a wrongful or negligent act that caused ... damage.”  Menominee, 39 

Fed. Cl. 441, 457–58 (1997); see also Spalding & Son, Inc., 28 Fed. Cl. at 250, 251 (finding that 

an equitable claim may only be sustained where an unjustified action by the government caused 

damages to plaintiffs).  Here, Plaintiffs cannot demonstrate that the United States owed any duty 

to the Tribe while the land was in possession of the Catholic Church.  Quapaw Tribe of 

Oklahoma, 111 Fed. Cl. at 732 (holding that the Catholic Forty was not held in trust, and 

therefore the United States could not have owed a duty to the Tribe for leasing revenue when it 

was not held in trust).     

In addition, as described in more detail in Sec. B.3. – B.5, below, Plaintiffs are not 

entitled to summary judgment on the mineral leasing, chat royalties, and agricultural leasing 

claims because Plaintiffs have failed to identify a money-mandating duty with regard to 

minerals, chat, or agricultural leasing on the Catholic Forty property. See Pls.’ Mot. at 25 (failing 

to identify a money-mandating duty); see also United States v. Navajo Nation, 556 U.S. 287, 290 

(2009) (Navajo II) (citing United States v. Navajo Nation, 537 U.S. 488, 493 (2003) (Navajo I)). 

a. Mining royalties 
 

Even if Plaintiffs could establish a legal duty sufficient to sustain a Congressional 

reference claim, Plaintiffs have still failed to meet their summary judgment burden.  There is a 

genuine issue of material fact with regard to almost every aspect of Plaintiffs’ claims regarding 

the Catholic Forty Property.  First, the Quapaw Analysis explains that the Tribe made an 

indenture to the Catholic Church, setting aside the Catholic Forty property for so long as the land 

was used for school purposes.  Quapaw Analysis at 37.  The Tribe also acknowledges that as of 

1908 the school was still operating on the Catholic Forty Property as contemplated by the 
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indenture.  Id. at 39.  On April 30, 1908, the United States Congress passed a statute authorizing 

the Secretary of the Interior to issue a patent for the Catholic Forty property to the Bureau of 

Catholic Indian Missions.  Id. at 39.  No approval or consent by the Tribe was required.  See 35 

Stat. 446; see also Quapaw Tribe of Oklahoma v. United States, 111 Fed. Cl. 725, 732 (2013) 

(dismissing Catholic Forty claims because land was held in fee by the Catholic Church).  

Nevertheless, the Quapaw Analysis concluded that all royalties obtained while the Catholic 

Church owned the land from 1937 to 1975 were nonetheless a “valid damage due and owing to 

the Tribe.”  Pls.’ Mot. at 23; Quapaw Analysis at 37. 

With regard to Plaintiffs’ claims for lead, zinc, and chat royalties on the Catholic Forty, 

there is a genuine issue of material fact as to the scope of Plaintiffs’ rights in the Catholic Forty 

during the period it was held by the Catholic Church.  See ex. 15 (Indenture giving Catholic 

Church access to property); Ex. 16 (Patent to Catholic Church); Ex. 17.  In addition, there is a 

genuine issue of material fact as to the value of any lead, zinc or chat mined or leased on the 

Catholic Forty.  Ex. 18 (Letter dated Sept. 26, 1940) (noting that only $3,500 had been paid to 

the Catholic Church between April 20, 1937 and September 26, 1940); Ex. 19 (mining lease); 

Ex. 20 (mining lease); see also Ex. 11 (Lizak expert report discussing valuation of chat and 

issues regarding marketability of chat).  The Quapaw Analysis incorrectly compounds two 

reported revenues for the Catholic 40, while ignoring the fact that these two figures overlap.  Ex. 

18 (letter noting $3,500 in royalties received); Ex. 21 (Letter dated March 21, 1940) (noting that 

$621.20 in royalties had been received since April 1937).  In other words, Plaintiffs double-count 

royalties the Catholic Church received for lead and zinc mining on the Catholic 40 while the 

Church owned the land and mineral resources on the land. 
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b. Cemetery costs 
 

With regard to losses due to costs anticipated to return the .56-acre cemetery on the 

Catholic Forty to trust status, there is a genuine issue of material fact as to whether the Quapaw 

Analysis’ estimated costs are necessary to return the cemetery to trust status.  Discussing the 

cemetery, the Quapaw Analysis states “[t]he 40 acres including the cemetery has chat piled and 

scattered on the premises.”  Quapaw Analysis at 43.  Since the completion of the Quapaw 

Analysis, however, the Catholic Forty land has been remediated as part of EPA’s cleanup 

programs.  Ex. 22 (July 19, 2014 Quapaw Business Committee meeting notes noting that 

“cleanup is complete”); Ex. 23 at pp. 18-29 (PowerPoint presentation by Plaintiffs’ Expert Tim 

Kent detailing the cleanup activities on the Catholic Forty property with pictures showing before 

and after remediation); Ex. 24 at pp. 33-36 (same).  There is a genuine issue of material fact as to 

whether the costs identified in the Quapaw Analysis are still necessary now that the Catholic 

Forty has been fully remediated.  This disputed issue is, of course, secondary to the threshold 

failure of this claim as a mere gratuity.   

There is also a genuine issue of material fact as to whether the costs identified in the 

Quapaw Analysis with respect to the cemetery are reasonable.  Quapaw Analysis at 108 

(identifying a range of costs from $33,500 to $57,500).  The Quapaw Analysis identifies only 

generic categories of costs such as “Legal” and “Quiet Title Action” without any explanation or 

description.  There is no showing in the Quapaw Analysis that a quiet title action is necessary, 

since the Quapaw Analysis clearly says that in May 1975 “title was restored to the United States 

of America in trust for the Quapaw Tribe of Oklahoma.”  Quapaw Analysis at 43.  There is 

nothing in the Quapaw Analysis to indicate why a Quiet Title Action would be necessary to 
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transfer the land into trust for the Tribe and Plaintiffs have therefore failed to carry their burden 

to establish that there is no genuine issue of material fact with regard to this claim.   

c. Agricultural leasing 
 

Finally, Plaintiffs are not entitled to summary judgment with regard to their claims for 

lost agricultural leasing, recreational leasing, and pecan enterprise revenue on the Catholic Forty.  

Plaintiffs allege losses stemming from lost leasing revenue from 1975 through 2006.  Pls.’ Mot. 

at 23-24.  To the extent this claim was not dismissed from the Quapaw Tribe v. United States 

case, it is barred by the statute of limitations.  See Quapaw Tribe of Oklahoma v. United States, 

111 Fed. Cl. 725, 733 (2013).  This Court previously held “Plaintiff's claims regarding the 

Quapaw Industrial Park are timely insofar as they relate to actual leases, but would not be timely 

as to hypothetical leases.”  “Moreover, any claims that Quapaw Industrial Park leases were 

suboptimal are also untimely, as ‘[a] claim premised upon the terms of a lease being suboptimal 

is a claim related to trust assets, and, therefore, outside of the scope of the Interior 

Appropriations Act's tolling provision.’”  Id. (quoting Shoshone Indian Tribe of the Wind River 

Reservation v. United States, 672 F.3d 1021, 1035 (Fed.Cir.2012)).   

Plaintiffs’ claims for lost agricultural leasing, recreational leasing, and pecan enterprises 

fall squarely into this Court’s prior holding regarding hypothetical and suboptimal leases.  

Plaintiffs allege that the United States failed to enter into agricultural leases, recreational leases, 

and pecan enterprise on the Catholic Forty property, and that Plaintiffs are entitled to leasing 

revenue they would have received if the United States had leased the Catholic Forty from 1975 

through 2006.  Plaintiffs are not alleging that there were actual leases for which the United States 

failed to collect the proper amount of rent for agriculture, recreation and pecans.  Quapaw Tribe 

of Oklahoma, 111 Fed. Cl. at 732 (explaining the distinction between trust fund losses on actual 
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leases (for which the statute of limitations was tolled) and hypothetical leases that were never 

executed (for which the statute of limitations still applies)).  As a result, Plaintiffs are not entitled 

to summary judgment on this claim.  Indeed, because Plaintiffs have not identified a statutory 

basis for this claim, the claim is a mere gratuity. 

In addition to Plaintiffs’ failure to establish that key element of their claims, there are a 

number of genuine issues of material fact that preclude the entry of summary judgment.  The 

Quapaw Analysis relies on a number of unsupported assumptions and extrapolations to calculate 

alleged agricultural losses.  Quapaw Analysis at 115-121.  The QIS Team estimated losses by 

estimating a number of acres for each of the hypothetical agriculture, recreation, and pecan 

enterprises.  Ex. XX Jay Report at 8-9.  They then conjured up a hypothetical leasing rate per 

acre for each of the three enterprises.  Id.   

There is a genuine issue of material fact as to each of the inputs into to the agricultural 

leasing model employed by the Quapaw Analysis.  For example, there is a fact issue as to the 

amount of acreage that would be suitable for leasing as agricultural crop land as opposed to hay 

or grazing land, which command lower rents generally.  See Ex. 25 (agricultural leas appraisal); 

Ex. 26 (agricultural lease appraisal); Ex. 27 (agricultural land appraisal); see also Ex. 10 

(Hudson Report) at 2-11; Ex. 28 (Rebuttal Expert Report of Darren Hudson dated June 20, 2016) 

at 1; Exhibits 1 and 2 to Dr. Hudson’s Rebuttal Report.  Dr. Hudson specifically controverted the 

Quapaw Analysis conclusions regarding acreages and rents per acre.  Id.  Ultimately Dr. Hudson 

established that the Quapaw Analysis “grossly overstates the value lost to agricultural 

enterprises… [is] substantially inflated in terms of rents and net returns per acre… [and] is an 

unreliable indicator of the potential lost value from agricultural production.”  Id. at 11.  
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Similarly, there are genuine issues of material fact with regard to the acreages and rental 

rates for recreational leasing and pecan enterprise revenues. Dr. Hudson researched historical 

hunting lease revenues in Oklahoma and determined that rental rates ranged from $2 to $3 per 

acre.  Ex. 10 at 13.  There is also a significant question as to how far back there was a market for 

recreational hunting leases.  As Dr. Hudson points out, in neighboring states no-fee hunting was 

the norm until the mid-1970’s.  Id.  The Quapaw Analysis assumption that the lands could have 

been leased for recreational hunting for much earlier historical periods are directly controverted 

by Dr. Hudson’s analysis.  Id.   

By the same token, there is a fact issue regarding the Quapaw Analysis assumptions 

regarding the returns per acre for the hypothetical pecan enterprise.  Dr. Hudson’s research has 

demonstrated that the Quapaw Analysis assumption of $100 per acre significantly overstates 

potential returns from bottomland pecan forests.  Ex. 10 at 11-12.  Indeed, the Quapaw 

Analysis’s source for the $100 per acre figure is an analysis of intensively managed pecan 

orchards, not wild pecans growing on riparian bottom land areas.  Id.  In addition, there is a fact 

issue with regard to the acres available for growing pecan trees, as well as the density of pecan 

trees that can be supported in riparian bottomlands.  Id.              

2. There are genuine issues of material fact with regard to the Quapaw 
Analysis’ estimates of losses for rights of way and agriculture leasing, 
on the Industrial Park property 

Plaintiffs allege two categories of losses with respect to the Tribal Industrial Park 

property: 1) rights of way losses; and 2) agricultural leasing.  As described in more detail in Sec. 

B.3., below, Plaintiffs are not entitled to summary judgment on the agricultural leasing claims 

because Plaintiffs have failed to identify a money-mandating duty with regard to agricultural 

leasing on Industrial Park property. See Pls.’ Mot. at 25 (failing to identify a money-mandating 
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duty); see also United States v. Navajo Nation, 556 U.S. 287, 290 (2009) (Navajo II) (citing 

United States v. Navajo Nation, 537 U.S. 488, 493 (2003) (Navajo I)).   

As described in Section B.1.c., above, Plaintiffs are not entitled to summary judgment on 

their agricultural leasing claims because this Court has already held that they are barred by the 

statute of limitations.  Quapaw Tribe of Oklahoma, 111 Fed. Cl. 725, at 733.  The Court held that 

the Tribe’s claims with regard to Industrial Park leases were “timely insofar as they relate to 

actual leases, but would not be timely as to hypothetical leases” or suboptimal leases.  Id. (citing 

Shoshone Indian Tribe of the Wind River Reservation v. United States, 672 F.3d 1021, 1035 

(Fed.Cir.2012)).  It is clear from Plaintiffs’ Motion that the Tribe alleges only losses relating to 

hypothetical leases that were never actually entered into.   

Plaintiffs’ claims for lost agricultural leasing, recreational leasing, and pecan enterprises 

on the Industrial Park property fall squarely into this Court’s prior holding regarding 

hypothetical and suboptimal leases.  Plaintiffs allege that the United States failed to enter into 

agricultural leases, recreational leases, and pecan enterprise, and that Plaintiffs are entitled to 

leasing revenue they would have received if the United States had leased the Industrial Park 

property for agriculture, recreational hunting, and had promoted a hypothetical pecan enterprise.  

Plaintiffs are not alleging that there were actual leases for which the United States failed to 

collect the proper amount of rent for agriculture, recreation and pecans.  Quapaw Tribe of 

Oklahoma, 111 Fed. Cl. at 732 (explaining the distinction between trust fund losses on actual 

leases (for which the statute of limitations was tolled) and hypothetical leases that were never 

executed (for which the statute of limitations still applies)).  These claims are barred by the 

statute of limitations, and can only be brought in the Bear Congressional reference case. 
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However, Plaintiffs are not entitled to summary judgment even with regard to the 

remnant Congressional reference equitable claims for lost agricultural leasing because Plaintiffs 

cannot establish the requisite legal duty necessary to sustain a Congressional reference claim. See 

Sec. B.1., above (citing Banfi Products Corp. v. United States, 40 Fed. Cl. 107, 121-22 (1997), 

aff’d as modified, 41 Fed. Cl. 581 (1998)); see also Spalding & Son, Inc. v. United States, 28 

Fed. Cl. 242, 250 (1993); Menominee Indian Tribe of Wisconsin v. United States, 39 Fed. Cl. 

441, 457–58 (1997) (“[F]or the plaintiff to have an equitable claim against the Government, the 

Government must have had a duty to the plaintiff and must have breached that duty by 

committing a wrongful or negligent act that caused ... damage.”).   Any recovery by Plaintiffs on 

this claim would be a mere gratuity because it is not grounded in the required legal duty 

stemming from positive law and Plaintiffs have not shown any breach of the legal duty sufficient 

to sustain a Congressional reference claim. 

a. Rights of way 
 

There are genuine issues of material fact that preclude the entry of summary judgment 

with regard to the Quapaw Analysis calculation of losses relating to a gas pipeline right of way 

across the Tribal Industrial Park.  The Quapaw Analysis alleges that the United States allowed 

the uncompensated use of a gas pipeline right of way 86 rods long from 1963 to 1983 on the 

Tribal Industrial Park property.  Quapaw Analysis at 106; Ex. 7 (Jay Report) at 5.  However, 

there was no trespass.  The right of way was renewed for the November 1963 to November 1983 

period, and the Tribe received payment for the right of way for that 20 year period.  Ex. 29 (the 

right of way renewal on the Tribal Industrial Park property for the 1963-1983 period); Ex. 30 

(application for the right of way renewal); Ex. 31 (special deposit voucher showing deposit of 

right of way payment of $86 to Tribe’s account).     
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There is a genuine issue of material fact with regard to every aspect of the Tribe’s claim 

with regard to the right of way.  Plaintiffs allege that the Tribe was owed $1 per rod per year for 

a total of $1,720 over 20 years.  Quapaw Analysis at 106.  The evidence is clear that the right of 

way contract was for $1 per rod for the entire 20 year term of the lease.  See Ex. 32 (July 29, 

1943 letter describing the initial valuation of the gas pipeline right of way).  The Tribe signed its 

approval of the original lease stating “we the undersigned members of the Quapaw Tribal 

Business Committee…hereby give consent and approval to the application of The Cities Service 

Gas Company for a 16-inch pipeline right of way across the [Tribal Industrial Park], a distance 

of 86 rods at a damage of $1.00 per rod or $86 for the right-of-way for a period of 20 years….”  

Ex. 33.  The renewal right of way for the period 1963 to 1983 also makes clear that for the 

consideration paid totaling $522.59 “the right of way previously granted is hereby renewed and 

extended…for a period of 20 years from November 24, 1963.”  Ex. 29.  The Tribe acknowledged 

in quarterly meeting minutes on October 6, 1965 that it would accept a payment of $100 for the 

new lease instead of the per foot rate.  Ex. 34 (tribal meeting minutes).  The February 8, 1966 

meeting minutes show that the Tribe acknowledged that it had received the $100 payment with 

$86 deposited to the Tribe’s account in Muskogee with the remaining $14 deposited by the 

Treasurer.  Ex. 35; see also Ex. 31 (special deposit voucher recording the $86 deposit to the 

Tribe’s account). 

Plaintiffs are not entitled to summary judgment on this claim because the evidence shows 

that, contrary to the Quapaw Analysis’ conclusion, the Tribe received everything it was owed 

with regard to the gas pipeline right of way.  Moreover, the evidence shows that the assumptions 

made by the Quapaw Analysis that the Tribe was entitled to $1 per rod per year for 20 years was 

entirely unfounded, and served to significantly overestimate the alleged losses.    
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b. Agricultural leasing 
 

Assuming arguendo that the Tribe could meet its burden to establish a valid equitable 

Congressional reference claim, the Tribe is still not entitled to summary judgment because there 

are disputed issues of material fact with regard to every aspect of the Quapaw Analysis’ claims 

for lost agricultural leasing revenue on the Tribal Industrial Park.  The Quapaw Analysis relies 

on a number of unsupported assumptions and extrapolations to calculate alleged agricultural 

losses on the Tribal Industrial Park property.  Quapaw Analysis at 115-127.  The QIS Team 

estimated losses by estimating a number of acres for each of the hypothetical agriculture, 

recreation, and pecan enterprises.  Ex. 7 (Jay Report) at 8-9.  They then conjured up a 

hypothetical leasing rate per acre for each of the three enterprises.  Id.   

There is a genuine issue of material fact as to each of the inputs into to the agricultural 

leasing model employed by the Quapaw Analysis.  For example, there is a fact issue as to the 

amount of acreage that would be suitable for leasing as agricultural crop land as opposed to hay 

or grazing land, which command lower rents generally.  See Ex. 25; Ex. 26; Ex. 27; see also Ex. 

10 (Hudson April 13, 2016 report) at 2-11; Ex. 28 Hudson Rebuttal Report at 1; Exhibits 1 and 2 

to Dr. Hudson’s Rebuttal Report.  Dr. Hudson specifically controverted the Quapaw Analysis 

conclusions regarding acreages and rents per acre.  Ex. 10.  Ultimately Dr. Hudson established 

that the Quapaw Analysis “grossly overstates the value lost to agricultural enterprises… [Is] 

substantially inflated in terms of rents and net returns per acre… [and] is an unreliable indicator 

of the potential lost value from agricultural production.”  Id. at 11.  

Similarly, there are genuine issues of material fact with regard to the acreages and rental 

rates for recreational leasing and pecan enterprise revenues. Dr. Hudson researched historical 

hunting lease revenues in Oklahoma and determined that rental rates ranged from $2 to $3 per 
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acre.  Ex. 10 at 13.  There is also a significant question as to how far back there was a market for 

recreational hunting leases.  As Dr. Hudson points out, in neighboring states no-fee hunting was 

the norm until the mid-1970’s.  Id.  The Quapaw Analysis assumption that the lands could have 

been leased for recreational hunting for much earlier historical periods are directly controverted 

by Dr. Hudson’s analysis.  Id.   

By the same token, there is a fact issue regarding the Quapaw Analysis assumptions 

regarding the returns per acre for the hypothetical pecan enterprise.  Dr. Hudson’s research has 

demonstrated that the Quapaw Analysis assumption of $100 per acre significantly overstates 

potential returns from bottomland pecan forests.  Ex. 10 Hudson Report at 11-12.  Indeed, the 

Quapaw Analysis’s source for the $100 per acre figure is an analysis of intensively managed 

pecan orchards, not wild pecans growing on riparian bottom land areas.  Id.  In addition, there is 

a fact issue with regard to the acres available for growing pecan trees, as well as the density of 

pecan trees that can be supported in riparian bottomlands.  Id.  Each of these points is directly 

controverted by the United States and its experts.  Plaintiffs cannot carry their burden to show 

that summary judgment is appropriate. 

3. There are genuine issues of material fact with regard to the Quapaw 
Analysis’ estimates of lost agriculture leasing revenues on individual 
allotments 

Plaintiffs are not entitled to summary judgment with regard to agricultural leasing on 

individual allotments because Plaintiffs have failed to establish that there is a money-mandating 

duty.  Plaintiffs fail to identify any statutory or regulatory source of money-mandating fiduciary 

duties sufficient to invoke Tucker Act jurisdiction.  The Supreme Court has held that “there are 

two hurdles that must be cleared before a tribe can invoke jurisdiction under the Indian Tucker 

Act.  First, the tribe “must identify a substantive source of law that establishes specific fiduciary 

or other duties, and allege that the Government has failed faithfully to perform those duties.”  
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United States v. Navajo Nation, 556 U.S. 287, 290 (2009) (Navajo II) (citing United States v. 

Navajo Nation, 537 U.S. 488, 493 (2003) (Navajo I)).  “If that threshold is passed, the court must 

then determine whether the relevant source of substantive law ‘can fairly be interpreted as 

mandating compensation for damages sustained as a result of a breach of the duties [the 

governing law] impose[s].’”  Navajo II, 556 U.S. at 291. 

 Here, Plaintiffs have not cleared either of the two hurdles identified by the 

Supreme Court in Navajo II.  First, Plaintiffs have failed to identify a substantive source of law 

that establishes specific fiduciary duties with regard to their agricultural leasing claims.  See Pls.’ 

Mot. at 27.  In Navajo I the Supreme Court held that the Indian Mineral Leasing Act 25 U.S.C. § 

396a et seq. did not impose a money-mandating duty on the Department of the Interior sufficient 

to invoke Tucker Act jurisdiction.  537 U.S. at 506 (“We now consider whether the IMLA and its 

implementing regulations can fairly be interpreted as mandating compensation for the 

Government's alleged breach of trust in this case. We conclude that they cannot.”).  The parallel 

provisions relied on by Plaintiffs, 25 U.S.C. § 397 does not differ in any meaningful way from 

the statutes at issue in Navajo I.  Plaintiffs therefore cannot establish the requisite money-

mandating duty required to invoke the Court’s jurisdiction.  As a result, Plaintiffs are not entitled 

to summary judgment on these claims.  Second, Plaintiffs have similarly failed to establish that 

any substantive law is money mandating.  Plaintiffs cannot establish the requisite money-

mandating duty required to invoke the Court’s jurisdiction with respect to agricultural leasing on 

individual allotments.  As a result, Plaintiffs are not entitled to summary judgment on these 

claims. 

As described in more detail in Sections B.1.c. and B.2.b, above, Plaintiffs are not entitled 

to summary judgment on their claims for lost agricultural leasing on individual allotments 
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because their claims are barred by the statute of limitations.  Quapaw Tribe of Oklahoma, 111 

Fed. Cl. 725, at 733.  In its Quapaw decision, this Court held that the Tribe’s claims with regard 

to Industrial Park leases were “timely insofar as they relate to actual leases, but would not be 

timely as to hypothetical leases” or suboptimal leases.  Id. (citing Shoshone Indian Tribe of the 

Wind River Reservation v. United States, 672 F.3d 1021, 1035 (Fed.Cir.2012)).  It is clear from 

Plaintiffs’ Motion that Plaintiffs allege only losses relating to hypothetical leases that were never 

actually entered into.  For example, Plaintiffs argue that BIA caused agricultural leasing losses 

by “covering portions of the agricultural land with chat and mining waste, entering into sub-

market leases, failing to collect rent when due, failing to attempt to lease or make productive use 

of the land.”  Pls.’ Mot. at 29.  With the exception of failing to collect rent when due, each of the 

alleged claims is a hypothetical leasing claim – i.e. claims for losses related to hypothetical or 

suboptimal leases.  Plaintiffs are not alleging that there were actual leases for which the United 

States failed to collect the proper amount of rent for agriculture, recreation and pecans.  Quapaw 

Tribe of Oklahoma, 111 Fed. Cl. at 732 (explaining the distinction between trust fund losses on 

actual leases (for which the statute of limitations was tolled) and hypothetical leases that were 

never executed (for which the statute of limitations still applies)).  These claims are barred by the 

statute of limitations, and can only be brought in the Bear Congressional reference case. 

However, Plaintiffs are not entitled to summary judgment even with regard to the 

remnant Congressional reference equitable claims for lost agricultural leasing because Plaintiffs 

cannot establish the requisite legal duty necessary to sustain a Congressional reference claim. See 

Sec. B.1., above (citing Banfi Products Corp. v. United States, 40 Fed. Cl. 107, 121-22 (1997), 

aff’d as modified, 41 Fed. Cl. 581 (1998)); see also Spalding & Son, Inc. v. United States, 28 

Fed. Cl. 242, 250 (1993); Menominee Indian Tribe of Wisconsin v. United States, 39 Fed. Cl. 

Case 1:12-cv-00431-TCW   Document 158   Filed 07/28/16   Page 35 of 45



31 
 

441, 457–58 (1997) (“[F]or the plaintiff to have an equitable claim against the Government, the 

Government must have had a duty to the plaintiff and must have breached that duty by 

committing a wrongful or negligent act that caused ... damage.”).   Any recovery by Plaintiffs on 

this claim would be a mere gratuity because it is not grounded in the required legal duty 

stemming from positive law and Plaintiffs have not shown any breach of the legal duty sufficient 

to sustain a Congressional reference claim.  Similarly, the Quapaw Analysis fails to establish that 

any duty was breached by the United States.   

Even if Plaintiffs could establish duty and breach, they are still not entitled to summary 

judgment because there are disputed issues of material fact with regard to every aspect of the 

Quapaw Analysis’ claims for lost agricultural leasing revenue on individual allotments.  The 

Quapaw Analysis relies on a number of unsupported assumptions and extrapolations to calculate 

alleged agricultural losses on the individual allotments.  Quapaw Analysis at 115-127.  The QIS 

Team estimated losses by estimating a number of acres for each of the hypothetical agriculture, 

recreation, and pecan enterprises.  Ex. 7 (Jay Report) at 8-9.  They then conjured up a 

hypothetical leasing rate per acre for each of the three enterprises.  Id.   

There is a genuine issue of material fact as to each of the inputs into to the agricultural 

leasing model employed by the Quapaw Analysis.  For example, there is a fact issue as to the 

amount of acreage that would be suitable for leasing as agricultural crop land as opposed to hay 

or grazing land, which command lower rents generally.  See Ex. 25; Ex. 26; Ex. 27; see also Ex. 

10 (Hudson April 13, 2016 report) at 2-11; Ex. 28 Hudson Rebuttal Report at 1; Exhibits 1 and 2 

to Dr. Hudson’s Rebuttal Report.  Dr. Hudson specifically controverted the Quapaw Analysis 

conclusions regarding acreages and rents per acre.  Ex. 10.  Ultimately Dr. Hudson established 

that the Quapaw Analysis “grossly overstates the value lost to agricultural enterprises… [is] 
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substantially inflated in terms of rents and net returns per acre…[and] is an unreliable indicator 

of the potential lost value from agricultural production.”  Id. at 11.  The Quapaw Analysis also 

failed to properly account for revenues actually collected and received from agricultural leasing.  

Ex 36 (1977-1981: lease); Ex. 37 (payments); Ex. 38 (1982-1986: lease description and 

payments received); Ex. 39 (1992-1996: lease); Ex. 40 (payments). 

Similarly, there are genuine issues of material fact with regard to the acreages and rental 

rates for recreational leasing and pecan enterprise revenues. Dr. Hudson researched historical 

hunting lease revenues in Oklahoma and determined that rental rates ranged from $2 to $3 per 

acre, not the $7.73 per acre assumed in the Quapaw Analysis.  Ex. 10 (Hudson Report) at 13.  

Indeed, some hunting leases rented for significantly less.  Ex. 41 (leasing at $20 per year for 40 

acres, or $0.50 per acre).  There is also a significant question as to how far back there was a 

market for recreational hunting leases.  As Dr. Hudson points out, in neighboring states no-fee 

hunting was the norm until the mid-1970’s.  Id.  The Quapaw Analysis assumption that the lands 

could have been leased for recreational hunting for much earlier historical periods are directly 

controverted by Dr. Hudson’s analysis.  Id.  Finally, Plaintiffs also failed to account for actual 

hunting or recreational lease revenues.  Ex 42; Ex. 43. 

By the same token, there is a fact issue regarding the Quapaw Analysis assumptions 

regarding the returns per acre for the hypothetical pecan enterprise.  Dr. Hudson’s research has 

demonstrated that the Quapaw Analysis assumption of $100 per acre significantly overstates 

potential returns from bottomland pecan forests.  Ex. 10 (Hudson Report) at 11-12.  Indeed, the 

Quapaw Analysis’s source for the $100 per acre figure is an analysis of intensively managed 

pecan orchards, not wild pecans growing on riparian bottom land areas.  Id.  In addition, there is 

a fact issue with regard to the acres available for growing pecan trees, as well as the density of 
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pecan trees that can be supported in riparian bottomlands.  Id.  Each of these points is directly 

controverted by the United States and its experts.  Plaintiffs cannot carry their burden to show 

that summary judgment is appropriate. 

4. There are genuine issues of material fact with regard to the Quapaw 
Analysis’ estimates of town lot rental losses  

 Plaintiffs are not entitled to summary judgment with regard to town lot losses because 

Plaintiffs have failed to establish that there is a money-mandating duty with regard to town lots.  

Plaintiffs fail to identify any statutory or regulatory source of money-mandating fiduciary duties 

sufficient to invoke Tucker Act jurisdiction.  The Supreme Court has held that “there are two 

hurdles that must be cleared before a tribe can invoke jurisdiction under the Indian Tucker Act.  

First, the tribe “must identify a substantive source of law that establishes specific fiduciary or 

other duties, and allege that the Government has failed faithfully to perform those duties.”  

United States v. Navajo Nation, 556 U.S. 287, 290 (2009) (Navajo II) (citing United States v. 

Navajo Nation, 537 U.S. 488, 493 (2003) (Navajo I)).  “If that threshold is passed, the court must 

then determine whether the relevant source of substantive law ‘can fairly be interpreted as 

mandating compensation for damages sustained as a result of a breach of the duties [the 

governing law] impose[s].’”  Navajo II, 556 U.S. at 291. 

 Here, Plaintiffs have not cleared either of the two hurdles identified by the 

Supreme Court in Navajo II.  First, Plaintiffs have failed to identify a substantive source of law 

that establishes specific fiduciary duties with regard to their town lot claims.  See Pls.’ Mot. at 

31.  Second, they have similarly failed to establish that any substantive law is money mandating.  

Plaintiffs cannot establish the requisite money-mandating duty required to invoke the Court’s 

jurisdiction with respect to town lots.  As a result, Plaintiffs are not entitled to summary 

judgment on these claims. 

Case 1:12-cv-00431-TCW   Document 158   Filed 07/28/16   Page 38 of 45



34 
 

In addition, this Court has already rejected Plaintiffs’ claims with respect to losses 

stemming from town lot leases.  Goodeagle v. United States, 111 Fed. Cl. 716, 721–22 (2013).  

This Court held that “Plaintiffs’ third cause of action is timely as to allegations relating to actual 

leases, but is not timely as to hypothetical leases.”  Id.   “If Plaintiffs' third cause of action is 

intended to seek damages for town lots that could have been leased but were not, those 

allegations are untimely. Plaintiffs’ claims are confined to those that exist under actual leases.”  

Id.  At this point it is clear that Plaintiffs do not have any claims that exist under actual leases.  

Plaintiffs cannot establish a viable claim for purposes of the Goodeagle case, as its claims are 

barred by the statute of limitations.  Plaintiffs’ claims for town lot losses can only be brought in 

the Bear Congressional reference case. 

However, Plaintiffs are not entitled to summary judgment even with regard to the 

remnant Congressional reference equitable claims for lost town lot leasing because Plaintiffs 

cannot establish the requisite legal duty necessary to sustain a Congressional reference claim. See 

Sec. B.1., above (citing Banfi Products Corp. v. United States, 40 Fed. Cl. 107, 121-22 (1997), 

aff’d as modified, 41 Fed. Cl. 581 (1998)); see also Spalding & Son, Inc. v. United States, 28 

Fed. Cl. 242, 250 (1993); Menominee Indian Tribe of Wisconsin v. United States, 39 Fed. Cl. 

441, 457–58 (1997) (“[F]or the plaintiff to have an equitable claim against the Government, the 

Government must have had a duty to the plaintiff and must have breached that duty by 

committing a wrongful or negligent act that caused ... damage.”).   Any recovery by Plaintiffs on 

this claim would be a mere gratuity because it is not grounded in the required legal duty 

stemming from positive law.  Plaintiffs have not shown any breach of the legal duty sufficient to 

sustain a Congressional reference claim.  Similarly, the Quapaw Analysis fails to establish that 

any duty was breached by the United States.  See Ex. 12 (Riddiough Report) (explaining that 
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historical rental rates were not significantly different from historical market rents); Ex. 44 

(Rebuttal report of Jay Brigham, June 20, 2016) at 11-14 (describing efforts made by the BIA to 

enforce leases town lot permits and collect trespass rents).  

Even if Plaintiffs could establish the requisite duty and breach for purposes of their 

Congressional reference claim, there are genuine issues of material fact with respect to nearly 

every aspect of Plaintiffs’ claim.  The Quapaw Analysis estimated the town lot losses by 

assuming a rental rate for developed and undeveloped lots of $150 per year for developed lots 

and $47.50 per year for undeveloped lots.  Ex. 7 (Jay Report) at 10.  The QIS Team used the 

Slim Jim lot as a purportedly representative allotment to determine the ratio of developed to 

undeveloped town lots.  Id.  The Quapaw Analysis arrived at these rates based on a 1978 

appraisal, which the QIS team adjusted using inflation conversion data to determine the blended 

rental rate in 2006 dollars for developed and undeveloped lots of $271.43.  Id.  The QIS Team 

then used the consumer price index to deflate the 2006 rental rate for all years from 1922 to 

2006.  Id.  The QIS Team then multiplied the rental rates for each year times the number of lots 

to come up with an average loss per lot from 1922-2006 of $87,155.  Id. at 11.  They then 

multiplied that by the number of town lots to arrive at an aggregate town lot loss amount.  Id. at 

11.   

There is a genuine issue of material fact with respect to every component of this analysis.  

First, the rental rates established by the 1978 appraisal are controverted by the analysis of Dr. 

Timothy Riddiough, the United States’ real estate economist expert.  The fundamental 

component if the Quapaw Analysis estimation of town lot losses is the Quapaw Analysis 

assumption that the town lots on the Slim Jim allotment are representative of all other town lots 

on the reservation.  Ex. 7 at 10.  There is a genuine issue of material fact as to whether the Slim 
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Jim allotment is actually representative of the other lots.  Dr. Riddiough pointed out that real 

estate rental values are dependent on micro-level variables that would vary across the various 

allotments.  Ex. 12 (Riddiough Report) at ¶¶45-49.  In addition, Dr. Pearson noted that there is 

no valid basis on which to conclude that the Quapaw Analysis assumption that the Slim Jim lots 

are representative.  Ex. 13 (Pearson Report) at ¶¶ 22-23.  Dr. Riddiough analyzed other historical 

market data and found that the 1978 appraisal significantly overstated market rents for the time.  

Ex. 12 (Riddiough Report) at ¶¶ 65-71; ¶¶ 80-87.  The Quapaw Analysis also relies entirely on 

the 1978 appraisal, assuming without support that the 1978 appraisal is representative of the 

market values and can be used as a basis to extrapolate all market rental values for 1922-2006.  

Ex. 7 (Jay Report) at 10.  There is a genuine issue of material fact as to whether the 1978 

appraisal accurately reflects market rental values and whether it can be validly relied on to 

extrapolate rental values for the entire 84-year period covered by the Quapaw Analysis.  Ex. 13 

(Pearson Report) at ¶ 21-23; Ex. 12 (Riddiough Report) at ¶¶ 64-71.  Similarly, there is a 

material fact issue regarding the Quapaw Analysis assumption of a constant 20% vacancy rate 

for all periods from 1922-2006.  Ex. 12 (Riddiough Report) at ¶ 59.  There is also a fact issue 

with regard to the supply and demand assumptions made by the Quapaw Analysis.  The QIS 

Team did not account for the vast fluctuations in the population in Picher, Cardin and Miami 

over time, but Dr. Riddiough explained why the population effects are key to determining 

accurate rental values.  Id. at ¶ 54-57.   

There is also a genuine issue of material fact as to the number of town lots that would 

have actually been leasable.  The Quapaw Analysis assumes without explanation that all 2,559 

town lots are subject to the damages estimate.  Ex. 7 at 11.  In reality, many town lots were 

covered with chat, mining or milling works, or were better suited to agriculture as opposed to 
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town lot use.  Ex. 12 at ¶¶ 72-78.  In addition, there is a genuine issue of material fact as to the 

amount of rental income actually received.  The Quapaw Analysis purports to credit the actual 

rents received to offset lost rents.  Ex. 7 at 11. In reality there is significant evidence of payments 

that were received but not included in the Quapaw Analysis revenue calculation.  Ex. 12 

(Riddiough Report) at ¶ 88.  Indeed, the Quapaw Analysis states that 1983 was the last year for 

which there was record of any town lot rentals being received.  Quapaw Analysis at 128.  Dr. 

Riddiough has identified numerous payments that were not reflected in the Quapaw Analysis 

calculations however.  Id.  In addition, Plaintiffs’ own expert witness, Jay Dalgarn, testified at 

deposition that shortly after he joined the BIA, he had improved collections to 75 or 80% by 

1984, a significant increase over collection rates when he started at the BIA.  Ex. 45 (Deposition 

of John Dalgarn, June 21, 2016) at 81:2 – 7 (testifying that he improved the town lot collection 

rate to about 75-80 percent of rents due from 1984 forward).  Since the Quapaw Analysis did not 

take into account any rents collected after 1983, there is a genuine issue of material fact as to the 

correct amount of town lot rental revenue that was being collected and should be credited even 

under the Quapaw Analysis’ method.   

5. There are genuine issues of material fact with regard to the Quapaw 
Analysis’ estimates of losses from the Pioneer chat pile 

 Plaintiffs are not entitled to summary judgment with regard to losses related to the 

Pioneer chat pile because Plaintiffs have failed to establish that there is a money-mandating duty 

to manage chat.  Plaintiffs allege that the United States exercises ultimate management and 

control overall aspects of the leasing and sale of chat based on 25 U.S.C §§ 396, 415-415d.  

“[T]here are thus two hurdles that must be cleared before a tribe can invoke jurisdiction under 

the Indian Tucker Act.  First, the tribe “must identify a substantive source of law that establishes 

specific fiduciary or other duties, and allege that the Government has failed faithfully to perform 
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those duties.”  United States v. Navajo Nation, 556 U.S. 287, 290 (2009) (Navajo II) (citing 

United States v. Navajo Nation, 537 U.S. 488, 493 (2003) (Navajo I)).  “If that threshold is 

passed, the court must then determine whether the relevant source of substantive law ‘can fairly 

be interpreted as mandating compensation for damages sustained as a result of a breach of the 

duties [the governing law] impose[s].’”  Navajo II, 556 U.S. at 291. 

 Here, Plaintiffs have not cleared either of the two hurdles identified by the Supreme 

Court in Navajo II.  First, Plaintiffs have failed to identify a substantive source of law that 

establishes specific fiduciary duties with regard to their chat claims.  Second, they have similarly 

failed to establish that any substantive law is money mandating.  In Navajo I the Supreme Court 

held that the Indian Mineral Leasing Act 25 U.S.C. § 396a et seq. did not impose a money-

mandating duty on the Department of the Interior sufficient to invoke Tucker Act jurisdiction.  

537 U.S. at 506 (“We now consider whether the IMLA and its implementing regulations can 

fairly be interpreted as mandating compensation for the Government's alleged breach of trust in 

this case. We conclude that they cannot.”).  The parallel provisions relied on by Plaintiffs, 25 

U.S.C. §§ 396, 415 – 415d do not differ in any meaningful way from the statutes at issue in 

Navajo I.  Plaintiffs cannot establish the requisite money-mandating duty required to invoke the 

Court’s jurisdiction.  As a result, Plaintiffs are not entitled to summary judgment on these claims. 

     Finally, there are genuine issues of material fact with regard to the Quapaw Analysis’ 

estimation of losses related to the Pioneer chat pile.  Plaintiffs allege that the Pioneer chat pile 

had a volume of 8,000,000 tons in 1952, and had been reduced to 2,426,000 tons in 1982.  Pls.’ 

Mot. at 38.  The Quapaw Analysis then derived a hypothetical value per ton of chat and a 

hypothetical restricted ownership percentage to calculate a value for the approximately 5.5 

million tons of chat allegedly missing from the Pioneer chat pile.  Id.  Finally, the Quapaw 
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Analysis calculated royalties received for chat between 1952 and 1982 to offset against the 

claimed losses.  Id.   

 There is a genuine issue of material fact as to the volume of the Pioneer chat pile in 1952 

and in 1982.  Ex. 11 (Lizak Report) at 27 (calculating the volume of the Pioneer chat pile in 1952 

as 8,446,000 tons and in 1982 as 5,118,000 tons based on the phot0grammetric analysis 

conducted by Mr. Sunda); Ex. 14 (Sunda Report) at 19-23 (concluding that the volume of the 

Pioneer chat pile contained 7,448,000 cubic yards in 1952 and 4,513,000 cubic yards in 1984).  

There is also a genuine issue of material fact regarding the Quapaw Analysis’ estimate of price 

per ton for chat over time. Ex. 11 at 29-33 (finding that actual royalty rates for chat ranged from 

$0.05 per ton to $0.17 per ton during the relevant period).  There is also a genuine issue of 

material fact regarding the value of chat royalties received from 1952 to 1982.  Mr. Lizak was 

able to identify approximately an additional $30,000 in chat royalty income that would have 

been received by the owners, that was not included in the Quapaw Analysis.  Ex. 11 at 33.  As a 

result of these genuine issues of material fact, Plaintiffs cannot carry their burden to establish 

that they are entitled to judgment as a matter of law on their claims for losses related to the 

Pioneer chat pile.  Plaintiffs’ motion for summary judgment must be denied. 

IV. CONCLUSION 

 The conclusions and calculations in the Quapaw Analysis were never intended to be 

binding on the Tribe, the United States or any of the Parties to this litigation.  There is no “law of 

the case” that established the Quapaw Analysis as binding with respect to any of the claims 

raised in Plaintiffs’ Motion.  In addition, the Quapaw Analysis fails to satisfy Plaintiffs’ burden 

to demonstrate that there are no genuine issues of material fact for trial.  The Quapaw Analysis 

has failed to identify the requisite duty or breach to sustain Plaintiffs’ claims, and the Quapaw 

Analysis’ assumptions and conclusions are unsound, unreliable, and have been directly 
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controverted by the evidence in this case and the United States’ experts.  Accordingly, Plaintiffs 

are not entitled to summary judgment and their Motion must be denied. 
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