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I. INTRODUCTION 
 

Now that Plaintiffs have revealed the true nature of the claims that they seek, it is clear 

that their claim cannot survive summary judgment.  This Court previously permitted certain of 

Plaintiffs’ claims to proceed on the ground that they were trust fund accounting claims, whose 

statute of limitations had been tolled.  It is now clear from Plaintiffs’ expert disclosures that all of 

their claims for lost rental income and lost royalty income are actually trust asset 

mismanagement claims that are barred by the statute of limitations and the United States Court 

of Appeals for the Federal Circuit’s holding in Shoshone Indian Tribe v. United States, 364 F.3d 

1339 (Fed. Cir. 2004).  In addition, Plaintiffs have failed to establish the jurisdictional 

prerequisites to proceed under the Tucker Act, because Plaintiffs have not identified a 

substantive source of law giving rise to fiduciary duty for any of their asset mismanagement 

claims.  Plaintiffs have similarly failed to establish that any substantive source of law is money-

mandating.  Finally, Plaintiffs’ claims for royalties relating to lead, zinc and other minerals have 

previously been litigated and settled.  Thus, Plaintiffs are precluded from bringing these claims 

under the doctrine of res judicata.  And given the affirmative waivers of Plaintiffs’ predecessors 

in interest, Plaintiffs cannot move forward with those claims in this litigation.  Accordingly, the 

United States respectfully requests that the Court enter summary judgment in favor of Defendant 

on each of the claims brought by Plaintiffs.   

II. STANDARD OF REVIEW 
 

The United States may move, at any time, for summary judgment on all or part of 

plaintiffs’ claims.  Rules of the United States Court of Federal Claims (“RCFC”) 56(b).  This 

Court may summarily adjudicate undisputed material facts, and determine liability on part of 

plaintiffs’ claims, even if there remain other disputed issues for trial.  RCFC 56(d).  Summary 
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judgment is appropriate where “there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law.”  RCFC 56(a); see also Arko Exec. Servs., Inc. 

v. United States, 553 F.3d 1375, 1378 (Fed. Cir. 2009) (citing Anderson v. Liberty Lobby, Inc., 

477 U.S. 242, 247 (1986)).  By contrast, summary judgment is not appropriate where “the 

evidence is such that a reasonable [trier of fact] could return a verdict for the nonmoving party.”  

Anderson, 477 U.S. at 248.  Thus, in reviewing a motion for summary judgment, the benefit of 

all factual inferences runs in favor of the non-moving party.  Matsushita Elec. Indus. Co., Ltd. v. 

Zenith Radio Corp., 475 U.S. 574, 587 (1986); United States v. Diebold, Inc., 369 U.S. 654, 655 

(1962) (per curiam).  “However, bald assertions and speculation do not create an evidentiary 

conflict sufficient to defeat a summary judgment motion.”  Lathan Co., Inc. v. United States, 20 

Cl. Ct. 122, 125 (1990) (citing Barmag Barmer Maschinenfabrik AG v. Murata Mach., Ltd., 731 

F.2d 831, 836 (Fed. Cir. 1984)).  The plain language of Rule 56(a) “mandates the entry of 

summary judgment, after adequate time for discovery and upon motion, against a party who fails 

to make a showing sufficient to establish the existence of an element essential to that party’s 

case, and on which that party will bear the burden of proof at trial.”  Celotex Corp. v. Catrett, 

477 U.S. 317, 322 (1986). 

III. ARGUMENT 
 

A. All of Plaintiffs’ claims for town lot rents, chat royalties, and mining royalties 
are non-monetary trust asset mismanagement claims barred by the statute of 
limitations 
 

In its July 16, 2013 ruling on Defendant’s Motion to Dismiss, this Court held that 

Plaintiffs’ claims are “timely as to allegations relating to actual leases, but is not timely as to 

hypothetical leases.”  Goodeagle v. United States, 111 Fed. Cl. 716, 722 (2013).  The Court 

allowed Plaintiffs’ claims to proceed only with regard to those claims “that exist under actual 
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leases.”  Id.  The Court determined that the identification of those individual leases may be 

determined during discovery.  Id.  Now that Plaintiffs have put forward their claims for damages, 

it is clear that Plaintiffs do not have any claims that are premised on actual leases.  Plaintiffs’ 

experts who have provided damages calculations for claims relating to town lots, chat royalties, 

and mining royalties do not rely on any actual leases to substantiate Plaintiffs’ claims.  Plaintiffs 

have not identified specific individual leases or alleged that Plaintiffs failed to receive what was 

owed to them under the leases.  Rather, each of Plaintiffs’ claims is premised entirely on 

Plaintiffs’ hypotheticals about terms that should have been part of Plaintiffs’ leases but were not.  

As this Court has already noted, these types of claims are barred by the statute of limitations, and 

the Court is without jurisdiction to address them.   

The six-year statute of limitations set forth in 28 U.S.C. § 2501 is a jurisdictional 

requirement for suit in this Court. John R. Sand & Gravel Co. v. United States, 457 F.3d 1345, 

1354 (Fed. Cir. 2006); Brickwood Contractors, Inc. v. United States, 77 Fed. Cl. 624, 629 (Fed. 

Cl. 2007). “Claims by individual Indians or Tribes for breach of trust are subject to the same six-

year statute of limitations under 28 U.S.C. § 2501 that applies to other litigation against the 

United States under the Tucker Act.”  Hopland Band of Pomo Indians v. United States, 855 F.2d 

1573, 1578 (Fed. Cir. 1988).  The statute begins to run when the “claim first accrues.” 28 U.S.C. 

§ 2501. A claim against the United States first accrues on the date when all the events have 

occurred which fix the liability of the government and entitle the claimant to institute the action. 

Kinsey v. United States, 852 F.2d 556, 557 (Fed. Cir. 1988).  Additionally, a claim first accrues 

when the operative facts exist and are not inherently unknowable. Menominee Tribe v. United 

States, 726 F.2d 718, 720-22 (Fed. Cir. 1988). Indian beneficiaries, no less than anyone else, are 

charged with notice of whatever facts that an inquiry appropriate to the circumstances would 
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have uncovered.  Id. Inquiry notice is evaluated by an objective standard. Fallini v. United 

States, 56 F.3d 1378, 1380 (Fed. Cir. 1995). This objective standard applies equally to Indian 

“breach of trust” claims.  San Carlos Apache Tribe v. United States, 639 F.3d 1346, 1350 (Fed. 

Cir. 2011). 

In a series of Appropriations Acts for the Department of the Interior (“Interior 

Appropriations Act”), Congress provided that “the statute of limitations shall not commence to 

run on any claim . . . concerning losses to or mismanagement of trust funds, until the affected 

tribe or individual Indian has been furnished with an accounting of such funds from which the 

beneficiary can determine whether there has been a loss.”  See, e.g., Pub. L. No. 111-88, 123 

Stat. 2904, 2922 (2009).  The tolling provisions in these appropriations acts ended in 2014.    

The Federal Circuit addressed the scope of this provision in Shoshone Indian Tribe v. 

United States, 364 F.3d 1339 (Fed. Cir. 2004) (“Shoshone II”).  There, the Court of Federal 

Claims had held that the Appropriations Act deferred the accrual of the tribes’ claim that the 

United States had failed to obtain appropriate lease terms on the tribes’ sand and gravel assets. 

The United States appealed, arguing that the Appropriations Act provision applied only to claims 

for mismanagement of or losses to trust funds already collected. 

The Federal Circuit rejected both positions, finding the government's position too narrow 

and the CFC’s reading “overly expansive.”  Noting that waivers of sovereign immunity are to be 

construed strictly in favor of the sovereign, 364 F.3d at 1346, the Federal Circuit reasoned that 

the “Act covers claims concerning ‘losses to . . . trust funds' rather than losses to mineral trust 

assets. While it is true that a failure to obtain a maximum benefit from a mineral asset is an 

example of an action that will result in a loss to the trust, the Act's language does not on its face 

apply to claims involving trust assets.”  Id. at 1350. 
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Following those principles, the Federal Circuit held, “[w]e limit. . . the claims that may 

be brought to those relating to (1) the Government's mismanagement of tribal trust funds after 

their collection and (2) losses to the trust resulting from the Government's failure to timely 

collect amounts due and owing to the Tribes under its sand and gravel contracts.”  Id. at 1342. 

The tribes’ claims that their sand and gravel contracts should have had more favorable terms than 

they did, however, were claims for mismanagement of a trust asset, and were thus outside the 

ambit of the Act's deferral of claim accrual.  Id. at 1350. 

Now that Plaintiffs have provided their expert reports in this case, it is clear that this 

Court does not have jurisdiction over any of Plaintiffs’ claims for collection of rents relating to 

town lots, for collection of royalties relating to chat leasing, or claims for collection of mining 

royalties.  In each case, Plaintiffs have alleged only losses based on hypothetical revenues that 

should have been collected, not actual leases and revenues that were not collected.  Accordingly, 

the Court should enter judgment in favor of the United States on Plaintiffs’ claims for town lot 

rentals, chat royalty collection, and mining royalty collections.   

1. Town lot undercollection 
 

Plaintiffs’ expert reports regarding damages relating to town lots make clear that 

Plaintiffs’ claim is premised on a theory that Plaintiffs are entitled to hypothetical lease revenues 

for town lots that are far greater than the rents that were due under the actual town lot leases.  

Exhibit 1 (Expert Report of Stephen Elsberry dated April 13, 2016); Exhibit 2 (Expert Report of 

John Dalgarrn dated April 13, 2016); Exhibit 3 (Expert Report of Karole Overberg dated April 

13, 2016); Exhibit 4 (Expert Report of Stephen Jay dated April 13, 2016).  While the United 

States does not concede that any of Plaintiffs’ experts’ reports are reliable or accurate, even if 

they are accepted them at face value, it is clear that Plaintiffs’ claim for lost town lot rentals are 
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barred by the statute of limitations.  For example, Mr. Elsberry states, “[i]n my opinion, had the 

town lot been well-managed and not been subject to this mining waste, each of the developed 

lots would have held a rental value over $150.00 per year and each undeveloped lot would have 

held a rental value over $47.50 in 1978.”  Exhibit 1 at 9 (emphasis added). Plaintiffs’ damages 

are then calculated by using Mr. Elsberry’s hypothetical rental values and applying them to the 

town lots on the Slim Jim allotment that might have been hypothetically available throughout 

history.  Exhibit 4 at 10.  Plaintiffs conduct a number of calculations to apply the hypothetical 

rental value to all lots for all years to come up with the theoretical rent the United States should 

have been charging and collecting for town lots throughout their existence.  Id.   

There is not a single mention of an actual lease with an actual rental value that went 

uncollected in any of Plaintiffs’ damages calculations.   Plaintiffs rely instead on generalized 

statements from former BIA employees that they failed to collect rents that were due while 

employed by BIA.  Exhibit 2 at 5-6.  Plaintiffs’ expert, Mr. Overberg, opines that “the 

Government failed to receive fair market value for leases and permits on Quapaw restricted 

land.”  Exhibit 3 at 7.  Again, none of these allegations amounts to claims for failure by the 

United States to collect money that is due and owing on a specific lease.  As such, the Court 

lacks jurisdiction over the town lot claims.       

2. Chat royalty undercollection 

Plaintiffs’ claims regarding chat royalty collections are similarly barred.  Plaintiffs’ 

primary expert with regard to chat is Dr. Todd Lynn.  Dr. Lynn opines that the BIA’s use of a 

royalty calculation for chat rentals resulted in less than fair market value for the chat owner.  

Exhibit 5 (Expert report of Todd Lynn dated April 13, 2016) at 7-8.  Dr. Lynn then divines a fair 

market price that he believes Plaintiffs should have received.  Exhibit 5 at 6-8.  It is not clear that 
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Dr. Lynn relied on a single actual lease in calculating lost chat royalties.  Instead, his entire 

calculation is based on a hypothetical higher price that he believes should have been collected for 

chat, and hypothetical volumes of chat that he believes should have been sold.  He is not 

calculating damages based the BIA’s failure to collect amounts due under the price and/or 

volume of chat in any given contract or lease, but for hypothetical leases.  The Court therefore 

lacks jurisdiction over these claims, which are barred by the statute of limitations.    

Similarly, Mr. Keheley opines that Plaintiffs suffered losses of chat royalties based on a 

number of hypothetical assumptions.  First, he assumes that a certain number of miles of roads, 

railway beds, streets, and alleys were covered with chat.  Exhibit 6 (Expert report of Wayne E. 

Keheley dated April 13, 2016) pp. 39-43.  He further assumes that a certain percentage of the 

chat came from restricted Quapaw lands, and then assumes that the owners of that restricted land 

were not paid for their chat.  Id.  The central theory behind Plaintiffs’ claim for damages is that 

chat was used for roads, railways, streets and alleys, and that the BIA should have obtained 

better terms for the use of the chat.  Mr. Keheley does not opine that the United States failed to 

collect the proper amount for any specific lease or permit, he simply opines that the chat should 

have been managed differently and that the Plaintiffs should have received more benefit from the 

use of chat than they did.  Id.  This is the quintessential trust asset mismanagement claim, and it 

is expressly barred by the statute of limitations under the Federal Circuit’s holding in Shoshone.     

3. Mining royalty undercollection 

Finally, Plaintiffs’ expert disclosures make clear that their claims for mining royalties are 

also based on hypothetical losses and are therefore barred by the statute of limitations.  For 

example, Dr. Breeds states “it is my opinion that the Quapaws should have received an 

additional 15% in royalties had their interests been prudently managed.”  Exhibit 7 (Expert 
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report of Dr. Breeds dated April 13, 2016) at 1.  For the years 1923 – 1946, his opinion is that 

“the Quapaw should have received an additional 11.1% royalty had their interests been 

prudently managed.”  Id. (emphasis added).  Mr. Breeds is not analyzing specific leases and 

determining that the BIA failed to collect some amount that was actually due under any mineral 

lease.  Rather, he is opining that if BIA had done a better job at managing the mineral leasing, 

the agency would have obtained higher royalty terms in the leases.  According to Dr. Breeds, 

Plaintiffs are therefore entitled to recover the higher royalty rate he has assigned to them.  

Plaintiffs claims for mining royalties are not limited to the terms that were actually in the leases 

signed by Plaintiffs or their predecessors in interest.   

All three categories of claims fall squarely within the Federal Circuit’s interpretation of 

trust asset mismanagement claims. Accordingly all of these claims are time-barred, and the Court 

lacks jurisdiction over them.  The Court should therefore grant summary judgment in favor of 

Defendant on these claims.   

To the extent any of Plaintiffs’ undercollection claims survive, they can survive only as 

equitable claims in the case styled Bear, et al v. United States, Case No. 13-51X.  These claims 

are not currently pled in the Bear litigation.  Nonetheless, the Court lacks jurisdiction to address 

any of these claims in the context of the Goodeagle case.   

B. Plaintiffs have failed to identify a money-mandating duty for any of their 
claims. 

 
The United States is immune from suit for damages, except as clearly authorized by 

Congress.  In the Tucker Act and the Indian Tucker Act, Congress has waived sovereign 

immunity from damages actions against the United States with respect to claims based on an 

“Act of Congress” or a “regulation of an executive department.” 28 U.S.C. § 1491(a)(1).  To 

recover damages under one of the Tucker Acts, a plaintiff must show the violation of a statute or 
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implementing regulation that “can fairly be interpreted as mandating compensation by the 

Federal Government for the damage sustained.”  United States v. Mitchell, 463 U.S. 206, 217 

(1983).  The Supreme Court has emphasized that it is unwilling to venture beyond the terms of a 

governing statute when it comes to determining whether Congress has in fact authorized a 

private cause of action or private remedy in such an action.  E.g., Gonzaga Univ. v. Doe, 536 

U.S. 273 (2002). 

“[T]here are thus two hurdles that must be cleared before a tribe can invoke jurisdiction 

under the Indian Tucker Act. First, the tribe “must identify a substantive source of law that 

establishes specific fiduciary or other duties, and allege that the Government has failed faithfully 

to perform those duties.”  United States v. Navajo Nation, 556 U.S. 287, 290 (2009) (Navajo II) 

(citing  United States v. Navajo Nation, 537 U.S. 488, 493 (2003) (Navajo I)).  “If that threshold 

is passed, the court must then determine whether the relevant source of substantive law ‘can 

fairly be interpreted as mandating compensation for damages sustained as a result of a breach of 

the duties [the governing law] impose[s].’”  Navajo II, 556 U.S. at 291. 

Here, Plaintiffs have not cleared either of the two hurdles identified by the Supreme 

Court in Navajo II.  First, Plaintiffs have failed to identify a substantive source of law that 

establishes specific fiduciary duties with regard to any of their claims.  Second, they have 

similarly failed to establish that any substantive law is money mandating.  As a result, none of 

the claims brought by Plaintiffs can survive summary judgment.  Without satisfying these 

threshold legal requirements, their claims cannot proceed.   

Plaintiffs have brought claims for unpaid mineral royalties, claims for unpaid royalties on 

chat, claims for losses regarding town lot leasing, losses for agricultural leasing, claims for losses 

related to unpaid rights of way, and claims for investment damages.  In some instances, Plaintiffs 
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have referred to statutes that relate to their claims in some way.  See, e.g., ECF No. 1 ¶32; ¶44; 

¶49.  Even where they have done so, however, they have failed to demonstrate that any of the 

laws they have cited establish specific fiduciary or other duties, and have failed to show that they 

can be fairly interpreted as mandating compensation.  For example, from 1897 to 1917 there was 

no substantive source of law establishing a duty to manage mineral leases or agriculture leases 

on allotted land.  Plaintiffs have never addressed this fundamental omission in their pleadings, 

and have never identified the sources of any duties they claim give rise to their claims, outside of 

an unspecified trust duty on behalf of the United States.  Plaintiffs must show more.  They must 

demonstrate a substantive source of law imposing a duty and must show that the duty is money-

mandating.  The Supreme Court has clearly stated that, absent these two showings, Plaintiffs’ 

breach of trust claims may not proceed.  

C. All of Plaintiffs’ claims for mineral royalties for lead, zinc, and other 
minerals are barred by the doctrine of res judicata 

 
1. Prior litigation and settlement 

 
Plaintiffs’ predecessors in interest have already brought and settled claims for royalty 

undercollection for lead, zinc, and other minerals for the time periods included in Plaintiffs’ 

current complaint.  In 1937, Plaintiffs’ predecessors in interest brought suit in the U.S. District 

Court for the Southern District of Ohio (“Ohio Litigation”).  That lawsuit was brought by 

individuals1 with ownership interests in the following restricted Quapaw Allotments: 

                                                 
1 The complaint identified the following plaintiffs: 
Harry Crawfish, Flora Young Greenback now Whitebird, Helene Irene Whitebird now Romick, 
Robert A Whitebird, Alphonso Greenback Jr., Amy Greenback now Stanley, Mary Mollie 
Greenback now Whitecrow, Woodrow Wilson Greenback, Dennis Wilson, Louise Wilson, Erwin 
Wilson, Agnes Track now Hoffman, Minnie Griffin (formerly Meh-Ska-Na-Bah-Nah or Track); 
Audrey Quapaw; Annabelle Quapaw; Betty Lou Quapaw; Edward Quapaw; Jessie Jean Quapaw; 
Mary Thompson Williams; Maude Angel Supernaw; Reed Wilson; Melvin Quapaw; and R.J. 
Slagle, by their next friend, Merton Cooper.  See Exhibit 8 (Third Amended Complaint). 
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Mary Whitebird Allotment 
Eudora Whitebird Allotment 
Joseph Whitebird Allotment 
Harry Crawfish Allotment 
Slim Jim Allotment 
Sin-Tah-Hah-Hah Allotment 

 
Exhibit 8 (Crawfish, et al. v. Eagle Picher Lead Co., Equity No. 1022, S.D. Ohio, Third Am. 

Complaint); see also Exhibit 12 (map prepared by United States’ expert Cliff Sunda showing the 

location of the allotments at issue in the Ohio Litigation).  In that case, the plaintiffs brought suit 

alleging that, since 1922, “royalties have not been paid on all ores mined and sold from the land” 

and that the mining companies have “knowingly and intentionally computed and paid royalties 

upon the basis of false mill records which do not accurately disclose the true amount of ore 

mined and sold by the defendant.”  Exhibit 8 at ¶7.   Moreover, the individual plaintiffs alleged 

that “government auditors have always been given access to the aforesaid inaccurate mill 

records, but have not been shown the smelter records, which reveal the substantial discrepancies” 

in the amount of ore actually mined.  Exhibit 8 at ¶7.   

   Plaintiffs in the Ohio Litigation also claimed that “the ores and concentrates that have 

been and will be mined, produced, and removed [contain] other minerals and metallic elements, 

and substances of value.”  Id. at ¶13.  They sought to recover damages for the mining companies’ 

removal of these other metals without payment to the landowners.  Id. at ¶¶13-14.  They also 

claimed that the mining companies had failed to pay royalties based on the proper market price 

of lead and zinc, and that they had failed to keep accurate books and records tracking mineral 

production and royalty calculations.  Id. at ¶¶16-19.   Finally, they alleged that, from 1917 to 

1922, Eagle Picher had removed lead, zinc, sulphur, and cadmium without having permission 

from the landowner.  Id. at ¶20.  They made substantially the same allegations with regard to 

each of the identified allotments.  Id at ¶¶22-48.  The United States intervened in the Ohio 
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Litigation on behalf of itself and the individual members of the Quapaw Tribe who owned 

interests in the allotments, and it filed a complaint in intervention on December 30, 1941.  

Exhibit 9 (Crawfish, et al. v. Eagle Picher Lead Co., Equity No. 1022, S.D. Ohio, Compl. in 

Intervention).   

 On December 30, 1941, the parties entered a stipulation fully settling and resolving all 

claims in the Ohio Litigation.  Exhibit 10 (Crawfish, et al. v. Eagle Picher Lead Co., Equity No. 

1022, S.D. Ohio, Stipulation).  In that stipulation, Plaintiffs and the United States noted that “all 

plaintiffs…hereby waive, relinquish and surrender each and every claim asserted by them 

respectively in the Third Amended Complaint herein under the titles “Third Claim….”  Exhibit 

10 at 2.  In addition, the Fifth Claim was dismissed with prejudice, and the First, Second, Fourth 

and Sixth claims brought by plaintiffs were “fully compromised and settled, [and] shall be 

dismissed with prejudice.”  Exhibit 10 at 3.  Plaintiffs in the Ohio Litigation “waived, 

relinquished, and surrendered plaintiffs’ claim to additional royalties based on final sale prices of 

elements recovered under the 1922 leases.”   Whitebird v. Eagle Picher Co., 390 F.2d 831 (10th 

Cir. 1968). 

 Successors in interest to the plaintiffs in the Ohio Litigation also brought the same royalty 

undercollection claims with regard to leases executed in 1946 after the 1922 leases had expired.  

Whitebird v. Eagle Picher Co., 258 F. Supp. 308, 309 (N.D. OK 1966).  The Court in that case 

held  

The Stipulation and Order of Dismissal with prejudice entered by agreement in 
the United States District Court for the Southern District of Ohio on December 
30, 1941, constituted an agreed interpretation of the royalty payment provisions of 
the 1922 leases and is conclusive of all issues herein arising under such leases 
with reference to the payment of royalties.   
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Id. at 312.  As a result, the Court held that “the claim of plaintiffs is without merit, plaintiffs are 

not entitled to recover herein against the defendant in any sum whatsoever….”  Id.   

 The Whitebird plaintiffs appealed that ruling to the Tenth Circuit.  Whitebird v. Eagle 

Picher Co., 390 F.2d 831 (10th Cir. 1968).  The Tenth Circuit affirmed the district court’s ruling, 

holding that the 1941 stipulation “dismissed the claim with prejudice, waived, relinquished, and 

surrendered the plaintiffs’ claim to additional royalties based upon final sale prices of the 

elements recovered under the 1922 leases.”  Id. at 833.  The court further held that the plaintiffs 

“accepted the proceeds of the settlement and compromise, which were distributed pursuant to 

law.”  Id.   

2. The parties, facts, and legal theories of the prior litigation are 
identical to the claims brought by plaintiffs here 

 
All of Plaintiffs’ claims relating to unpaid royalties for lead, zinc, and other minerals 

from 1922 to 1966, are barred by res judicata.  “The preclusive effect of a judgment is defined by 

claim preclusion and issue preclusion, which are collectively referred to as “‘res judicata.’”  

Taylor v. Sturgell, 553 U.S. 880, 892 (2008).  “Under the doctrine of claim preclusion, a final 

judgment forecloses ‘successive litigation of the very same claim, whether or not relitigation of 

the claim raises the same issues as the earlier suit.’”  Id. (quoting New Hampshire v. Maine, 532 

U.S. 742, 748 (2001)). “Issue preclusion, in contrast, bars ‘successive litigation of an issue of 

fact or law actually litigated and resolved in a valid court determination essential to the prior 

judgment,’ even if the issue recurs in the context of a different claim.”  Id.  “By ‘preclud[ing] 

parties from contesting matters that they have had a full and fair opportunity to litigate,’ these 

two doctrines protect against ‘the expense and vexation attending multiple lawsuits, conserv[e] 

judicial resources, and foste[r] reliance on judicial action by minimizing the possibility of 

inconsistent decisions.’”  Id. (quoting Montana v. United States, 440 U.S. 147, 153–154 (1979)). 
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Under the claim preclusion doctrine, all claims that were raised or could have been raised 

in prior litigation are barred if “(1) the parties are identical or in privity; (2) the first suit 

proceeded to a final judgment on the merits; and (3) the second claim is based on the same set of 

transactional facts as the first.”  Ammex, Inc. v. United States, 334 F.3d 1052, 1055 (Fed. Cir. 

2003) (citing Parklane Hoisery Co. v. Shore, 439 U.S. 322, 326 n.5 (1979); Jet, Inc. v. Sewage 

Aeration Sys., 223 F.3d 1360, 1362 (Fed. Cir. 2000)).  If these elements are met, claim 

preclusion applies, even if a plaintiff intends to present new evidence, new grounds, or new 

theories that were not presented in the first action.  PCL Const. Servs., Inc. v. United States, 84 

Fed. Cl. 408, 422 (2008) (quoting RESTATEMENT (SECOND) OF JUDGMENTS § 25(1) 

(1982)); see also Sharp Kabushiki Kaisha v. Thinksharp, Inc., 448 F.3d 1368, 1370 (Fed. Cir. 

2006) (claim preclusion reaches not only those matters that were previously litigated and 

decided, it bars subsequent litigation over matters that were never litigated but that could have 

been advanced in the earlier suit). 

 The lead, zinc, and other mineral royalty claims asserted by Plaintiffs in this case were or 

could have been brought by their predecessors-in-interest in the Ohio Litigation and in 

Whitebird, et al. v. Eagle-Picher Company, Case Nos. 5929, 6266, 6267 (N.D. Okla.).  Plaintiffs’ 

claims for damages in this case relating to unpaid royalties for lead, zinc, and other mineral are 

based on the same transactional facts as those that were at issue in the prior actions.  In Exhibit 

12, the United States has prepared a map showing the allotments at issue in the Ohio Litigation 

and how they overlap the areas of extensive lead and zinc mining on the Quapaw restricted lands 

that is at issue here.  Those allotments are at the heart of Plaintiffs’ claims in this litigation, and 

those prior actions resulted in settlements and/or a final judgment on the merits.  There is no 

issue or controversy about the identity of parties.  The parties in this case are the same parties 
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that litigated and settled the Ohio Litigation.  Therefore, Plaintiffs’ claims in this case that 

predate September 9, 1966, are barred by res judicata. 

a) The parties in Plaintiffs’ current case are identical to the parties in 
the Ohio Litigation and the Whitebird v. Eagle-Picher litigation.  

 
 Plaintiffs in this case claim to be successors in interest to the owners of the original 

restricted allotments at issue in this litigation.  Compl. ¶¶ 1-10 (ECF No. 1).  Their predecessors 

in interest were the Plaintiffs in the Ohio Litigation and the Whitebird v. Eagle-Picher litigation.  

Taylor v. Sturgell, 553 U.S. 880, 894 (2008) (“nonparty preclusion may be justified based on a 

variety of pre-existing ‘substantive legal relationship[s]’ between the person to be bound and a 

party to the judgment…qualifying relationships include, but are not limited to, preceding and 

succeeding owners of property”) (internal citations omitted).  The United States was also a party 

to the Ohio Litigation, intervening on behalf of Plaintiffs’ predecessors in interest.  The 

defendant in the Goodeagle CFC action is the United States.  Therefore, there is an identity of 

parties in the current action and the prior actions. 

b) The Ohio Litigation and the Whitebird v. Eagle Picher litigation 
resulted in final judgments. 

 
 As described in more detail above, the Ohio Litigation was resolved by the filing of a 

stipulation calling for the dismissal with prejudice of all of Plaintiffs’ claims.  Exhibit 10.  The 

stipulation was signed by the parties and the court on December 30, 1941.  “For res judicata 

purposes, an agreed or stipulated judgment is a judgment on the merits.”  Baker v. Internal 

Revenue Serv., 74 F.3d 906, 910 (9th Cir. 1996); see also United States v. Int’l Bldg. Co., 345 

U.S. 502, 505-06 (1953).  “For claim preclusion purposes, consent judgments are considered to 

have the same force and effect as judgments entered after a trial on the merits.”  Hallco Mfg. Co. 

v. Foster, 256 F.3d 1290, 1294-95 (Fed. Cir. 2001) (citation omitted).   
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 Based on the 1941 settlement, Plaintiffs’ predecessors in interest received money in 

exchange for dismissing all of the claims it had raised in the Ohio Litigation.  Those claims 

covered all mineral royalties for lead, zinc, and other minerals under leases executed in 1922.  

Exhibit 8 (Third Am. Compl.); Exhibit 10 (Stipulation).  Plaintiffs’ predecessors in interest 

received the money that they were due under the settlement agreement, and the money was 

properly distributed.  Whitebird v. Eagle Picher Co., 390 F.2d 831, 833 (10th Cir. 1968).  In 

addition, to resolving past claims, the settlement in the Ohio Litigation specifically provided 

money to settle future claims under the 1922 leases.  Id. In fact, the Department of the Interior 

refused to waive a claim for royalties that might continue to accrue during the remainder of the 

term of the 1922 leases, and specifically negotiated for additional settlement payments to cover 

the release of those claims.  Id. at 833 (quoting letters regarding the 1941 settlement).     

c) The mineral royalty claims (or portions thereof) asserted by 
Plaintiffs in this case are based on the same transactional facts as 
those in the Ohio Litigation and Whitebird v. Eagle Picher and 
therefore were, should have been, or could have been litigated in 
those prior actions. 

 
 When determining the claims that are barred by a final judgment on the merits, the 

Federal Circuit follows the rule delineated by the RESTATEMENT (SECOND) OF 

JUDGMENTS § 24 (1982), which holds that “the claim extinguished includes all rights of the 

plaintiff to remedies against the defendant with respect to all or any part of the transaction, or 

series of connected transactions, out of which the action arose.”  Vitaline Corp. v. Gen. Mills, 

Inc., 891 F.2d 273, 275 (Fed. Cir. 1989).  Under the doctrines of merger and bar, a plaintiff is 

barred from litigating a “subsequent assertion of the same transactional facts in the form of a 

different cause of action or theory of relief.”  Young Eng’rs, Inc. v. United States Int’l Trade 

Comm’n, 721 F.2d 1305, 1314 (Fed. Cir. 1983).  It is not necessary for the identical claim or 
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cause of action to have been pled in the prior action, inasmuch as the res judicata or claim 

preclusion doctrine also extends to bar subsequent litigation of claims that should have or could 

have been raised in the prior action.  Federated Dep’t Stores, Inc., 452 U.S. at 398. 

 Indeed, it is well-established that a “cause of action,” for the purposes of applying res 

judicata, is “a transaction, or a series of connected transactions, out of which the action arose.”  

Petromanagement Corp. v. Acme-Thomas Joint Venture, 835 F.2d 1329, 1335 (10th Cir. 1988) 

(citing RESTATEMENT (SECOND) OF JUDGMENTS § 24).  Once a transaction has caused 

injury, all claims “that were or could have been raised in an earlier action” are precluded from 

being re-litigated.  King v. Union Oil Co., 117 F.3d 443, 445 (10th Cir. 1997).  Thus, a plaintiff 

is required to allege, in one proceeding, all claims for relief arising out of a single transaction or 

be precluded later from pursuing those claims.  Brown v. Felsen, 442 U.S. 127, 131 (1979).   

 In White Mountain Apache Tribe v. Hodel, 784 F.2d 921, 925-26 (9th Cir. 1986), cert. 

denied, 479 U.S. 1006 (1986), the United States Court of Appeals for the Ninth Circuit made 

clear that this doctrine applies to tribal claims.  In that case, the court held that the tribe’s claims 

filed in federal district court in 1984 for (1) a declaratory judgment that the Tribe had title to 

16,000 acres of timber lands excluded from the White Mountain Apache Reservation by an 

allegedly erroneous 1887 survey; and (2) damages equal to the amount of revenues derived from 

these lands by the U.S. Forest Service since 1887 were barred by the doctrine of res judicata, 

where the ICC previously entered a final judgment in a case to recover damages for 

extinguishment of aboriginal title to the very same lands that were subject to the Tribe’s case in 

the Ninth Circuit.   

Similarly, as the Sixth Circuit has explained, 
The claims at issue in this case are substantially similar to those raised in Hilliard 
and SHR Ltd., and held by the state court to be barred by res 
judicata.…Furthermore, to the extent that the claims are not identical, SHR should 
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have raised them in prior litigation.  It has had ample opportunity over twenty 
years to press its case before both state and federal courts; therefore, we agree 
with the district court that the claims are now barred by res judicata. 
 

SHR Ltd. P'ship v. SWEPI LP, 173 F. App'x 433, 436 (6th Cir. 2006) 

 Here, Plaintiffs are suing for, inter alia, mineral royalties for lead and zinc from 1897 to 

1946, and for royalties related to other minerals from 1945 – 1979.  See Exhibit 6 (Keheley 

Report); Exhibit 7 (Breeds Report); and Exhibit 11 (Expert report of Rocky Hill Advisors).  As 

explained by Plaintiffs’ expert, Mr. Keheley, he calculated damages resulting from unpaid lead 

and zinc mining royalties from 1904 – 1929.  Exhibit 6 pp. 25 -27.  That is based in part on 

Plaintiff’s claim that the Eagle Picher Mining Company provided a list of years that the company 

paid royalties and listed no royalties paid prior to 1922.  Id. at 25.  That is exactly the same as the 

Sixth Claim that was brought by the Ohio Litigation plaintiffs in 1937.  Exhibit 8 at ¶¶20-21 

(“in…1917, the defendant, Eagle Picher Lead Company entered onto [the Mary Whitebird 

allotment] without any lease, licence, or permission…and [removed] large quantities of valuable 

ore, including zinc, lead, sulfur, and cadmium.”).  This exact claim was “fully compromised and 

settled” and was dismissed with prejudice on December 30, 1941.  Exhibit 10 (Stipulation) at 2-

3.  Mr. Keheley and Dr. Breeds also attempt to prove Plaintiffs’ claims that they did not receive 

the proper amount of royalties for lead, zinc, sulfur and germanium.  Exhibit 6 at 22-24 (“Loss of 

Royalties from Under-Reported Production”); Exhibit 7 at 25-32 (“Royalty Payments to 

Restricted Allottees”); 33-35 (“Payments for Subsidiary Minerals”).  As in White Mountain 

Apache and as explained above, the claims as described by Mr. Keheley and Dr. Breeds involve 

the exact same transactional facts as those alleged in the Ohio Litigation and the Whitebird v. 

Eagle-Picher litigation – both cases alleged that the owners did not receive the proper royalties 

for the lead, zinc, and other minerals that were mined on their land.  The claims were, should 
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have been, and could have been litigated in the previous actions, and therefore they must be 

barred now. 

3. To the extent there are any claims that are not barred by claim 
preclusion, those claims are barred by issue preclusion 

 
“Issue preclusion bars a cause of action when four conditions are met:(1) the issue is 

identical to one decided in the first action; (2) the issue was actually litigated in the first action; 

(3) resolution of the issue was essential to a final judgment in the first action; and (4) the plaintiff 

had a full and fair opportunity to litigate the issue in the first action.”  Laguna Hermosa Corp. v. 

United States, 671 F.3d 1284, 1288 (Fed. Cir. 2012) (citing In re Freeman, 30 F.3d 1459, 1465 

(Fed.Cir.1994).  Where a party’s predecessor in interest has litigated and lost on an issue, the 

party is barred from subsequently litigating that issue in another case.  Underwood Livestock, 

Inc. v. United States, 417 F. App'x 934, 936 (Fed. Cir. 2011) (where predecessors-in-interest 

were unsuccessful in litigating an issue, it remained a bar to the successor-in-interest litigating 

that same issue). 

As described above, the issues related to Plaintiffs’ claims for mineral royalties are 

identical to those that were litigated by Plaintiffs’ predecessors in interest. The issues were 

actually litigated in the Ohio Litigation, and in the Whitebird v. Eagle Picher litigation.  Both the 

Ohio Litigation and the Whitebird v. Eagle Picher action resulted in final judgments.  Exhibit 10 

(stipulation resulting in dismissal with prejudice of all claims); Whitebird, et al v. Eagle-Picher 

Company, 258 F. Supp. 308 (N.D. Okla. 1966) (findings of fact and conclusions of law entered 

after trial).  Plaintiffs’ predecessors in interest had a full and fair opportunity to litigate the 

issues, and they litigated the issues extensively in the prior actions.  Accordingly, Plaintiffs are 

barred from re-litigating the same issues in this litigation.     
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4. The claims for mineral royalties are also barred by waiver and release 
 

In addition to being barred by the doctrine of res judicata, Plaintiffs’ claims asserted in its 

current case are barred by the stipulations for judgment resulting from the 1941 settlement 

between Plaintiffs in the Ohio Litigation and the United States, and the Eagle Picher Company.  

Plaintiffs’ predecessors in interest waived, relinquished and surrendered the Third Claim as it 

applied to every allotment in the Third Amended Complaint.  Exhibit 10 at 2.  The Third Claim 

was a claim that the Plaintiffs did not receive royalties for “other minerals and metallic elements, 

and substances of value” apart from lead and zinc.  Exhibit 8 ¶¶13, 25, 31, 37, 42, 47.  The 

settlement, and the stipulation to dismiss all claims with prejudice, resolved the Ohio Litigation.     

The stipulation that settled the Ohio Litigation also noted that the First, Second, Fourth, 

and Sixth Claims in the Third Amended complaint were also “fully compromised and settled” 

and dismissed with prejudice.  Exhibit 10 at 2-3.  The First and Second Claims are claims that 

Plaintiffs’ predecessors in interest did not receive the correct amount of royalties for lead and 

zinc removed from their restricted properties.  Exhibit 8 at ¶¶ 5-12; 23-24; 29-30; 35-36; 40-41; 

45-46.  The Fourth and Sixth Claims are claims that the Plaintiffs did not receive royalties based 

on the correct selling price and that Plaintiffs removed valuable minerals prior to 1922 without a 

valid lease, licence or permission.  Exhibit 8 at ¶¶ 16; 20-21; 26-27; 32-33; 38; 43; 48.  To allow 

Plaintiffs to recover again against the United States for the very same claims that their 

predecessors settled and waived would be entirely improper and inappropriate.   

 Releases are interpreted according to federal law.  Prudential Ins. Co. of Am. v. United 

States, 801 F.2d 1295, 1298 (Fed. Cir. 1986).  If the language of the release clearly bars the 

asserted claim, the plain language governs.  King v. Department of the Navy, 130 F.3d 1031, 

1033 (Fed. Cir. 1997).  Waiver is the “intentional relinquishment or abandonment of a known 
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right or privilege.”  Johnson v. Zerbst, 304 U.S. 458, 464 (1938).  It is axiomatic that binding 

settlement agreements, stipulations, and stipulated judgments are enforceable in subsequent 

actions to bar re-litigation of the compromised or resolved claims.  Peckham v. United States, 61 

Fed. Cl. 102, 109 (2004).   

 The stipulations for entry of judgment in the Ohio Litigation plainly and unambiguously 

released and waived all claims identified as the First, Second, Third, Fourth and Sixth Claims for 

each of the identified allotments that were asserted in the Third Amended Complaint.  Exhibit 

10.  The claims now asserted by Plaintiffs for royalties relating to lead, zinc, and other minerals 

from 1917 to 1946 have therefore been waived and released by the stipulations and judgments in 

the Ohio Litigation.  Exhibit 10.  By operation of their plain language, the settlement agreements 

and the associated stipulations and judgments, taken together, broadly released all claims for 

mineral royalties relating to the 1922 leases on each of the identified allotments.  Had the parties 

intended to preserve claims or leave open the possibility that the owners of restricted interests in 

those allotments could re-litigate certain claims in future actions, such an intention would have to 

be made clear, explicit, and “manifest.”  United States v. William Cramp & Sons Ship & Engine 

Bldg. Co., 206 U.S. 118, 128 (1907); see also Merritt-Champman & Scott Corp. v. United States, 

458 F.2d 42, 45 (Ct. Cl. 1972) (approving contract appeals board’s statement that “[o]n a 

settlement of such broad scope as that contemplated by the contracting parties in this case, any 

reservation of particular items for future claim and payment should be clear and explicit. . . .”).    

 None of the claims of Plaintiffs’ predecessors in interest was reserved by the stipulation 

in the Ohio Litigation.  Exhibit 10.  Therefore, those claims are barred by the doctrines of waiver 

and release from being re-litigated in this case. 
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IV. CONCLUSION 
 
 All of Plaintiffs’ claims for lost rental income and lost royalty income are actually trust 

asset mismanagement claims that are barred by the statute of limitations.  Plaintiffs have failed to 

identify a substantive source of law governing their claims, and have failed to show that those 

sources of law constitute a money-mandating duty.  Finally Plaintiffs’ claims for royalties from 

lead, zinc and other minerals are barred by the doctrines of res judicata, issue preclusion, and 

release and waiver.  For the foregoing reasons, the United States respectfully requests that the 

Court enter partial summary judgment in favor of the United States.   

   Respectfully submitted, July 15, 2016, 
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