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Plaintiff Picayune Rancheria of the Chukchansi Indians (“Picayune”) respectfully submits 

this Reply in Support of its Motion for Summary Judgment. 

 Intervenor North Fork Rancheria of Mono Indians (“North Fork,” and, together with the 

Federal Defendants, “Defendants”) seeks to place an off-reservation class III gaming casino on a 

205-acre parcel near Madera, California (the “Madera Site”).  While the Madera Site is 

approximately 38 miles from the North Fork Rancheria, NF_AR_0039872, it is only 26.4 miles 

from the Picayune Rancheria and Picayune’s on-reservation Chukchansi Gold casino.  Id.  On 

September 1, 2011, then-Assistant Secretary for Indian Affairs Larry Echo Hawk (the 

“Secretary”) issued a Secretarial “two-part determination” pursuant to the Indian Gaming 

Regulatory Act (“IGRA”), 25 U.S.C. §§ 2701 et seq., that the Madera Site class III gaming 

casino would be in the best interest of North Fork and that it would not be detrimental to the 

surrounding community (the “IGRA Decision”).  NF_AR_0040538.  On August 30, 2012, 

California Governor Jerry Brown concurred in the Secretary’s decision, based in large part on the 

existence of a class III gaming compact negotiated between North Fork and the State of 

California (the “Compact”).  NF_AR_0040988.  On November 26, 2012, based on the IGRA 

Decision, Assistant Secretary for Indian Affairs Kevin Washburn issued a decision approving the 

acquisition of the Madera Site in trust for North Fork pursuant to the Indian Reorganization Act 

(“IRA”), 25 U.S.C. §§ 461 et seq., (the “IRA Decision”).  NF_AR_0041206.  On October 22, 

2013, the Secretary approved the Compact by default.  78 Fed. Reg. 62,649 (Oct. 22, 2013).  On 

November 4, 2014, California voters rejected North Fork’s Compact via referendum (the 

“Referendum”). 

 Both the IGRA and IRA Decisions were wholly dependent on the Compact and must be 

vacated.  Moreover, the IGRA and IRA Decisions unlawfully ignored unrefuted evidence of 
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detriment to the surrounding community and improperly relied upon a manufactured “historical 

connection” between North Fork and the Madera Site. Accordingly, those agency decisions 

should be vacated as arbitrary, capricious, and not in accordance with law. 

I. THE IGRA AND IRA DECISIONS MUST BE VACATED BECAUSE THEY 
DEPEND UPON A COMPACT THAT WAS REJECTED BY REFERENDUM 

North Fork and the State of California executed the Compact for the conduct of class III 

gaming at a casino on the Madera Site on August 31, 2012.  Under California law, gaming 

compacts are not “entered into” as required by IGRA until the ratifying statute enacted by the 

Legislature takes effect.  Cal. Const., art. IV, § 19(f); Cal. Gov. Code § 12012.25(c).  On June 27, 

2013, the California Legislature approved North Fork’s Compact via A.B. 277, which was signed 

into law by Governor Jerry Brown on July 3, 2013.  NF_AR_GC_000012.  On July 16, 2013, 

California Secretary of State Debra Bowen forwarded the Compact to the Department of the 

Interior (“Interior”) for approval.  NF_AR_GC_000028-29.    Secretary Bowen’s communication 

explained that the Compact would not go into effect at least until January 1, 2014, if at all, 

because it was still subject to the referendum process.  Id.  Yet, after the Secretary took no action 

on the Compact for 45 days, an approval was published in the Federal Register on October 22, 

2013.  78 Fed. Reg. 62,649 (Oct. 22, 2013).   

As Secretary Bowen had forewarned in forwarding the Compact to the Secretary, A.B. 

277 was ultimately petitioned to referendum pursuant to Article II of the California Constitution, 

giving California voters the power to decide whether to ratify North Fork’s gaming Compact 

with California in the form of Proposition 48.  On November 4, 2014, California voters rejected 

Proposition 48, thereby voiding the California Legislature’s approval of North Fork’s Compact.  

As explained below, because the Referendum blocked the ratification of North Fork’s Compact, 

the Compact was never properly “entered into” under California law and is therefore void. 
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A. Picayune May Seek Summary Judgment on the Basis of the November 2014 
Referendum 

In footnotes, Defendants assert that Picayune is precluded from seeking summary 

judgment on the basis of California’s November 4, 2014 Referendum because Picayune’s 

Complaint “does not include arguments under IGRA related to the Compact.” US Br. 36 n. 12 

(emphasis added); see also NF Br. 40 n. 26.  These arguments in footnotes are waived.  See 

Davis Broad. Inc. v. Fed. Commc’ns Comm., 63 Fed. Appx. 526, 527 (D.C. Cir. 2003) (argument 

is waived where brief “offers only a perfunctory argument on th[e] issue in a footnote.”); Texas 

Children’s Hosp. v. Burwell, --- F. Supp. 3d ---, 2014 WL 7373218, at *13 n. 6 (D.D.C. Dec. 29, 

2014) (“declin[ing] to credit an unsupported, cursory argument made only in a footnote” in 

preliminary injunction briefing); To-Am Equip. Co. v. Mitsubishi Caterpillar Forklift Am. Inc., 

152 F.3d 658, 663 (7th Cir. 1998) (holding argument “buried in [a] footnote” at summary 

judgment stage to be waived).   Presumably, these arguments are relegated to footnotes because, 

as Defendants themselves recognize, they are merely academic.  The Stand Up Plaintiffs have 

included arguments concerning the Referendum in their operative complaint, and thus there is no 

dispute that the Court must decide the issue.  US Br. 36 n. 12; NF Br. 40 n. 26. 

Moreover, even if Defendants’ arguments were properly raised, neither Defendant cites 

any authority requiring a notice pleading to contain every fact and argument in support of 

summary judgment, and Picayune has only argued from additional facts that support its existing 

claims.  Indeed, the only case cited by either party involved an attempt to argue a new claim 

under an entirely different statute without amending the complaint. See US Br. 36 n. 36, citing 

Citizens for Responsibility & Ethics in Wash. v. Cheney, 593 F. Supp. 2d 194, 217 (D.D.C. 2009).   

As shown below, because the citizens of California rejected the Compact that would have 

allowed North Fork to conduct class III gaming on the Madera Site, the Court should either 
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vacate and remand or find the IGRA Decision arbitrary, capricious, an abuse of discretion, and 

not in accordance with law.  Cf. Am. Optometric Soc. v. Fed. Trade Comm., 626 F.2d 896, 907 

(D.C. Cir. 1980) (vacating and remanding agency action on basis of “change in circumstances, 

subsequent to administrative decision and prior to court decision, that is not merely ‘material’ but 

rises to the level of a change in ‘core’ circumstances, the kind of change that goes to the very 

heart of the case.”).   

B. IGRA Incorporates State Law to Determine Whether a State and Tribe Have 
Validly “Entered Into” a Compact  

Defendants argue that federal law governs the approval of tribal-state compacts, while 

ignoring the role that state law plays in applying IGRA.  US Br. 26-28; NF Br. 52-55.  They 

point to Secretary Bowen’s statement (later quoted by Picayune) that the questions of whether 

forwarding of the Compact when it was still subject to referendum constituted “submission” 

under IGRA, and whether the Compact could be “entered into” prior to the exhaustion of the 

referendum process, are “question[s] of federal law.”  NF Br. 48 & n. 32.  From this statement 

they leap to the conclusion that the Secretary not only approved the Compact under IGRA in 

reliance on the California Secretary of State’s submission of the Compact, but in so doing 

eliminated any possible effect of the state referendum process.  US Br. 28-34; NF Br. 41-52.  

Although IGRA is indeed a federal law, it does nothing to disenfranchise state voters of their 

referendum rights. 

Rather, in requiring that a compact must be “entered into” by the parties (neither of which 

is the United States), IGRA implicitly incorporates rather than displaces state law.  Nothing in 

IGRA federalizes or displaces state law governing how a state enters into agreements as a 

sovereign.  Instances such as IGRA where federal law depends on state law are commonplace, 

indeed, too numerous to list.  See, e.g., Jett v. Dall. Indep. Sch. Dist., 491 U.S. 701, 737 (1997) 
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(“whether a particular official has ‘final policymaking authority’” for purposes of 42 U.S.C. 

§1983 “is a question of state law”) (emphasis in original) (internal citations omitted); Molzof v. 

U.S., 502 U.S. 301, 305 (1992) (state law governs the meaning of “punitive damages” in the 

Federal Tort Claims Act); Walsh v. Ford Motor Co., 807 F.2d 1000, 1012 (D.C. Cir. 1986) 

(“except in the specific instances in which Magnuson-Moss expressly prescribes a regulating 

rule, the Act calls for the application of state written and implied warranty law”); De Sylva v. 

Ballentine, 351 U.S. 570, 580-581 (1956) (state law governs the meaning of the word “children” 

in the Copyright Act); Reconstruction Fin. Corp. v. Beaver Cnty., 328 U.S. 204, 210 (1946) 

(state law controls meaning of the term “real property” in the Reconstruction Finance 

Corporation Act). 

IGRA gives states a special role in governing class III gaming.  It allows for class III 

gaming facilities if they are “located in a State that permits such gaming for any purpose by any 

person, organization, or entity,” and class III gaming is “conducted in conformance with a Tribal-

State compact entered into by the Indian tribe and the State . . . that is in effect.”  25 U.S.C. § 

2710(d)(1)(B), (C).  While Interior’s regulations make clear that a Compact is not “in effect” 

unless it has been approved by the Secretary and published in the Federal Register, 73 Fed. Reg. 

74,004 (Dec. 5, 2008) at 74,005, that requirement does not displace state law requirements 

governing whether a tribe and state have validly “entered into” a Compact in the first place.  

North Fork admits as much in its brief.  NF Br. 42 (“the particular manner in which a state and 

tribe bind themselves to a compact is governed by state and tribal law (provided it is not 

inconsistent with federal law).”).  If Congress were to displace the state referendum process, it 

would have to make a clear statement to that effect.  Gregory v. Ashcroft, 501 U.S. 452, 466 

(1991) (holding that because Congress had not “made it clear” that the Age Discrimination in 
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Employment Act applies to state court judges, ADEA would not displace Missouri Constitution’s 

mandatory retirement provision, which reflects “the authority of the people of the States to 

determine the qualifications of their most important government officials,” “an authority that lies 

at the heart of representative government.”) (internal citations omitted).  It has not done so, and 

Defendants’ suggestion that Congress tacitly intended to deprive state voters of their traditional 

roles in the referendum process is entirely unsupported. 

The Tenth Circuit confronted a similar question in Pueblo Santa Ana v. Kelly, 104 F.3d 

1546 (10th Cir. 1997), in which several tribes sought a declaration that their tribal-state gaming 

compacts with the state of New Mexico, which had been signed by the governor and approved 

by the Secretary of the Interior, were still valid and in effect under IGRA after the New Mexico 

Supreme Court held that the governor lacked authority under state law to sign compacts on 

behalf of the state.  The Tenth Circuit held (1) that IGRA imposes two separate requirements – 

the state and the tribe must have “entered into” a compact and the compact must be “in effect” 

pursuant to Secretarial approval – before class III gaming is authorized; and (2) that state law 

determines the procedures by which a state may validly enter into a compact and whether a state 

has validly bound itself to a compact.  Id. at 1553; 1557.  The Tenth Circuit further held that 

because New Mexico’s governor was not authorized to sign on the state’s behalf, the compacts 

had never been validly “entered into” by the state and consequently did not comply with IGRA.  

Id. at 1548.  The fact that the Secretary had subsequently approved the invalid compact could not 

“cure” this defect.  Id.  (“We hold that the Secretary cannot, under [IGRA], vivify that which was 

never alive”).  Here, as in Pueblo Santa Ana, the Secretary purported to approve a Compact that 

had not been validly entered into by the State of California.  Moreover, here, unlike in Pueblo 
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Santa Ana, California actually made clear to the Secretary that California’s ratification of the 

Compact was still an open question.  NF_AR_GC_000028-29.   

Defendants argue that Pueblo Santa Ana is no longer applicable because at the time of 

that case, Interior had not defined the phrase “entered into,” and thus the Tenth Circuit was 

forced to turn to state law to give that phrase meaning.  In 2008, Interior issued regulations 

“clarifying the meaning of that phrase.”  NF Br. 49, citing 25 C.F.R. Part 293 and 73 Fed. Reg. 

74,004 (Dec. 5, 2008); US Br. 31-32.  However, the new 2008 regulations simply add that the 

Secretary may approve a compact “after it has been legally entered into by both parties,” “as 

evidenced by the appropriate signature of both parties.”  25 C.F.R. § 293.7 (emphasis added); 25 

C.F.R. § 293.3.  The new regulations do not designate authorized representatives or define 

“appropriate signature” or “legally entered into,” all issues traditionally governed by state law.  

Thus, the new regulations leave the logic of Pueblo Santa Ana intact. 

Finally, Defendants argue that the Secretary was entitled to (and did) rely on the 

representations of the parties in approving the Compact.  NF Br. 41-52.  First, this is not entirely 

accurate, as the Compact went into effect by default rather than via Secretarial approval.  78 Fed. 

Reg. 62,649 (Oct. 22, 2013).  Second, when the Compact was provided to the Secretary, 

Secretary Bowen cautioned the Secretary about the possibility of a referendum.  

NF_AR_GC_000028-29.  Finally, as the Tenth Circuit reasoned in Pueblo Santa Ana, while 

Congress did not intend to force the Secretary to make an extensive inquiry into state law, “that 

does not mean that consequences should not flow, such as a determination that the compact is 

invalid, if it turns out that the state had not validly bound itself to the compact.”  Pueblo Santa 

Ana, 104 F.3d at 1556-1557.   
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C. The Madera Site Owes Its Status as “Indian Lands” to the Now-Invalidated 
Tribal-State Compact, as well as Defendants’ Representations to this Court 
that Taking the Madera Site into Trust would have No Legal Significance 

Defendants argue that even if this Court holds that the Referendum invalidated the 

Compact, there is no change in “core” circumstances because North Fork can simply re-negotiate 

with the State of California and/or sue the State to force a compact under 25 U.S.C. § 2710(d), 

which sets out the various methods by which tribes may obtain authorization to conduct class III 

gaming on Indian lands.  US Br. 35-36; NF Br. 55-56.  This argument improperly assumes that 

the Madera Site constitutes “Indian lands,” which is one of the very questions put at issue here.  

The argument collapses on itself, because it ignores that the Madera Site was brought into trust 

under IRA only on the basis of the IGRA Decision, which in turn is premised on the existence of 

a Compact allowing for class III gaming.  Indeed, the Defendants represented during briefing and 

argument on the preliminary injunction, and this Court held, that the Madera Site could be 

removed from trust, and thereby stripped it of its “Indian lands” status, if the IGRA and IRA 

Decisions are invalidated.   

The Madera Site’s classification as “Indian lands” flows exclusively from the Compact.  

Class III gaming was always the only articulated purpose for the Madera site, and both the IGRA 

and IRA Decisions are contingent upon the Compact allowing for class III gaming.  See Match-

E-Be-Nas-She-Wish Band of Pottawatomi Indians v. Patchak, 132 S.Ct. 2199, 2211 (2012) 

(“[W]hen the Secretary obtains land for Indians under § 465, she does not do so in a vacuum.  

Rather she takes title to properties with at least one eye toward how tribes will use those lands to 

support economic development.”); 25 C.F.R. § 151.10(c) (the Secretary must consider the 

“purposes for which the land will be used”).  As this Court has recognized, “the Secretary’s 

decision under the IGRA must logically be finalized before the Secretary’s decision under the 

IRA can be made.  Permitting gaming on trust land would be essential to the Secretary’s 
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conclusion under the IRA that the acquisition meets the criteria listed in 25 C.F.R. Part 151, such 

as ‘[t]he need of the individual Indian or the tribe for additional land,’ and ‘[t]he purposes for 

which the land will be used.’”  Mem. Op., ECF No. 42 (January 29, 2013), at 29.  The 

Secretary’s IGRA and IRA Decisions were thus completely contingent on the allowance of class 

III gaming pursuant to the invalidated Compact, and must be vacated.  Vacating the IGRA and 

IRA Decisions strips the Madera Site of its status as “Indian lands,” and so in fact, North Fork 

cannot force California into a class III gaming compact for that Site. 

Moreover, Defendants’ assumption that the Madera Site constitutes “Indian lands” based 

upon which North Fork may force a new Compact stands in stark opposition to their 

representations, and this Court’s findings, during the briefing and argument on the Stand Up 

Plaintiffs’ Motion for a Preliminary Injunction.  There, Defendants represented that Plaintiffs 

would not suffer irreparable harm from the Madera Site being acquired into trust because the 

Court could always subsequently order that the Madera Site be removed from trust.  US Opp’n 

Mot. Prelim. Inj., ECF No. 30 (Jan. 18, 2013), at 38-40 (stating that “Interior will take the land 

out of trust if ordered to do so by the Court.”); North Fork Opp’n Mot. Prelim. Inj., ECF No. 34 

(Jan. 18, 2013), at 36-39 (“there is no substance to plaintiffs’ professed concerns over the Court’s 

ability to provide any relief it might deem appropriate at some alternate juncture in the case.”).  

Indeed, the Court adopted Defendants’ arguments in denying the preliminary injunction.  Mem. 

Op., ECF No. 42 (Jan. 29, 2013), at 48-50 (“the government has repeatedly assured the Court . . . 

that ‘the Department of the Interior will take the land out of trust if ordered to do so by the 

Court’”).   Defendants now argue that the Madera Site’s status as “Indian lands” means that the 

Referendum is moot.  Defendants cannot have it both ways.  In the absence of a Compact, the 

Madera Site is no longer “Indian lands,” and North Fork cannot compel a Compact with 
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California.  To now argue that the Referendum has no effect because North Fork can simply 

force the negotiation of a new compact because the Madera Site is “Indian lands” is sleight of 

hand.   

Finally, the Federal Defendants assert that North Fork does not even need a compact to 

conduct class II gaming under 25 U.S.C. § 2710(b) on the Madera Site, and hence the IRA 

Decision does not hinge on the validity of the Compact.  However, like § 2710(d), § 2710(b) also 

limits gaming to “Indian lands,” and neither the IGRA Decision nor the IRA Decision to take the 

Madera Site into trust for the benefit of North Fork, thereby converting the Madera Site to 

“Indian lands,” contemplated use of the Madera Site for class II gaming. 

II. THE IGRA DECISION IMPROPERLY IGNORED DETRIMENTAL IMPACT 
TO THE SURROUNDING COMMUNITY 

A. Picayune is Properly a Part of the Surrounding Community Under the 
Secretary’s Regulations 

As part of the IGRA Decision, the Secretary was required to determine that “a gaming 

establishment on [the Madera Site] would . . . not be detrimental to the surrounding community.”  

25 U.S.C. § 2719(b)(1)(A).  Interior’s regulations define “surrounding community” with a 

rebuttable presumption of a 25-mile radius: 

Surrounding community means local governments and nearby 
Indian tribes located within a 25-mile radius of the site of the 
proposed gaming establishment.  A local government or nearby 
Indian tribe located beyond the 25-mile radius may petition for 
consultation if it can establish that its governmental functions, 
infrastructure or services will be directly, immediately and 
significantly impacted by the proposed gaming establishment.  25 
C.F.R. § 292.2.   

As Interior has further explained, “[t]he 25-mile radius provides a uniform standard that is 

necessary for the term ‘surrounding community’ to be defined in a consistent manner.  We have, 

however, included a rebuttable presumption to the 25-mile radius” where a tribe located beyond 
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the 25-mile radius “can establish that its governmental functions, infrastructure, or services will 

be directly, immediately and significantly impacted by the proposed gaming establishment.”  73 

Fed. Reg. 29,354 (May 20, 2008) at 29,357.   

Defendants attempt to write out of the regulation the opportunity to rebut the presumption 

and argue that any consultation with Picayune was an unnecessary form of “grace” on the 

Secretary’s part.  US Br. 42-46; NF Br. 22-24.  But the record shows that Picayune successfully 

rebutted the 25-mile presumption and is thus a part of the surrounding community, and that the 

Secretary was “compel[led]” to consider Picayune’s concerns in his decision.  On March 3, 2009, 

Picayune submitted a petition to the Bureau of Indian Affairs (“BIA”) seeking designation as a 

“nearby Indian tribe” and part of the “surrounding community” as contemplated by this rule.  

NF_AR_0036148.  Throughout Interior’s consideration of North Fork’s proposal, Picayune 

continuously submitted comments detailing the detrimental impact it stood to suffer if a casino 

were to be placed on the Madera Site, and Interior in turn consulted with Picayune throughout 

the process.  See, e.g., NF_AR_0009354; NF_AR_0039781; NF_AR_0004024; 

NF_AR_001371; NF_AR_0017707; NF_AR_0036216; NF_AR_0037104.  The Secretary then 

stated in the IGRA Decision that “[t]he reality of the economics of class III gaming, tribal 

government service, delivery, and tribal interest in land compels me to accord some weight to 

Picayune’s concerns in this instance.  Our regulations contemplate such consideration at 25 

C.F.R. § 292.2.”  NF_AR_0040534-535 (emphasis added); see also NF_AR_0040530 (“I have 

reviewed and considered Picayune’s comments regarding North Fork’s application in a manner 

consistent with the definition of ‘Surrounding community’ under 25 C.F.R. § 292.2.”).  Based on 

these statements by the Secretary, this Court previously found that “the Picayune Tribe is correct 

that the Secretary concluded that [Picayune] had rebutted the 25-mile radius presumption 
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contained in the IGRA regulations,” and the Secretary was thus “required to consider the 

Picayune Tribe’s comments.”  Mem. Op., ECF No. 42 (Jan. 29, 2013), at 37.   

The Defendants nevertheless argue that the Secretary was under no obligation to consider 

Picayune’s comments because Picayune’s March 2009 petition was never formally “granted.”  

US Br. 45; NF Br. 23.  Neither the Federal Defendants nor North Fork cites any support for the 

concept that some sort of formal approval is necessary, but if it were, the Secretary’s comments 

in the IGRA Decision are sufficient.     

B. The IGRA Decision Incorrectly Concluded that Economic Harm Cannot 
Rise to the Level of Detrimental Impact on the Surrounding Community 

As the Secretary has acknowledged, Interior “will not approve a tribal application for off-

reservation gaming where a nearby Indian tribe demonstrates that it is likely to suffer a 

detrimental impact as a result.”  NF_AR_0040535.  Picayune has unequivocally demonstrated a 

detrimental impact to the surrounding community in the form of devastating damages to its on-

reservation casino.1  There is no dispute that Picayune will suffer a detrimental impact from class 

III gaming on the Madera Site, as evidenced by § 4.5 of the Compact, which provides for 

mitigation payments to Picayune.2  North Fork’s own experts, The Innovation Group, also 

concluded that Picayune’s on-reservation casino will be badly harmed by the proposed casino: 

In the scenario where the full-scale casino is developed in Madera, 
it is projected that the most significant impacts will be felt on the 
Chukchansi, Table Mountain and the proposed Big Sandy 
facilities.  While actual revenues for the properties is proprietary to 
the respective tribes, based on our models, it is projected that a 
revenue decline of approximately 19% would be felt at Chukchansi 
as a result of the operation of the subject casino . . . .  
NF_AR_0021739. 

                                                 
1 Defendants’ briefs include several gratuitous, ad hominem comments concerning Picayune’s internal 

politics and the temporary closure of its casino.  See, e.g., NF Br. 5-6 & n. 2; US Br. 36-37.  These comments do 
nothing to provide support to the Secretary’s decisions on review here, and the Defendants do not assert otherwise. 

2 See Tribal-State Compact between the State of California and the North Fork Rancheria of Mono Indians 
of California at 15-16 (Aug. 30, 2012), available at http://gov.ca.gov/docs/Final_Compact_--__North_Fork.pdf.  
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Nevertheless, and despite recognizing that Picayune had projected revenue losses as high 

as 32.4 percent, job losses, loss of government programs, and loss of per capita payments to 

citizens (NF_AR_0040535; NF_AR_0036226), the Secretary inexplicably, and without citation 

to any authority whatsoever, concluded that “competition from the Tribe’s proposed gaming 

facility in an overlapping gaming market is not sufficient, in and of itself, to conclude that it 

would result in a detrimental impact to Picayune.”3  NF_AR_0040535.  Picayune has never 

argued that it should be entirely free of competition.  The Secretary’s statement dodges the 

undisputed, serious harms inflicted on Picayune.  That harm from competition can be 

permissible, as the Secretary blithely recognized, does not mean that this level of harm is 

permissible.  By his reductive and dismissive observation, the Secretary avoided addressing the 

real-world effect his decision would undisputedly have on Picayune, as evidenced by the 

Compact itself.   

In its Motion for Summary Judgment, Picayune identified extensive evidence in the 

record of the Madera Site’s detrimental impact on Picayune, and noted that the Secretary simply 

ignored this evidence.  Picayune Br. 24-25.  Picayune’s Motion also pointed out that the only 

rebuttal evidence in the record – a study that was never cited in the IGRA Decision – was based 

on pre-recession data and assumptions that were facially unreliable by the time of the IGRA 

Decision.  Id. at 25.  In lieu of defending this obvious failing, North Fork chose to create and 

attack another straw-man argument instead, stating that Picayune’s argument fails because it did 

not allege that the Secretary was required to prepare a supplemental EIS.  NF Br. 28.  This 
                                                 

3 The Secretary attempted to excuse this wholesale dismissal of evidence showing detrimental impact, 
stating that Picayune’s “comments must be accorded less weight than comments submitted by our communities and 
tribes that fall within the definition of ‘surrounding community’ in our regulations.”  NF_AR_0040534.  The 
Secretary made this statement despite having agreed that he was “compel[led ] to accord some weight to Picayune’s 
concerns” as contemplated in the regulation defining “surrounding community.”  NF_AR_0040534-535.  The 
Secretary went on to declare, without authority, that “the weight accorded to the comments of tribes and local 
governments outside the definition of “surrounding community” will naturally diminish as the distance between 
their jurisdictions and the proposed off-reservation gaming site increases.”  NF_AR_0040535. 
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argument and the cases cited in support are simply irrelevant.  The Secretary’s required finding 

concerning detrimental impact to the surrounding community is a mandate from IGRA, not from 

NEPA.  There is no indication that IGRA permits the Secretary to rely on faulty or anachronistic 

data in making this important finding simply because that data was compiled in an environmental 

impact statement.  

North Fork cites The Innovation Group study’s contention that a 19 percent decline in 

market share “is not one that jeopardizes the casino’s ability to remain open.”  NF Br. 27, citing 

NF_AR_0030250.  However, North Fork cites no evidence for the proposition that the threshold 

for detrimental effect is being driven out of business. 

Finally, North Fork attempts to excuse the Secretary’s failure to consider the detrimental 

impact on the Picayune by simply misstating the record.  The Secretary acknowledged that 

Picayune presented evidence that the Madera Site would result in as much as 32 percent lost 

revenues, and would lead to job losses and elimination of per capita payments to tribal members.  

NF_AR_0040535, NF Br. 29.  North Fork then claims that the Secretary considered these effects, 

“but determined that its casino was and would remain profitable and thus that there would be no 

detrimental impact requiring a negative two-part determination.  NF_AR_0040535.”  NF Br. 29.  

That determination, however, never happened.  The IGRA Decision does not contain any finding 

that the Chukchansi Gold casino “would remain profitable.”  Likewise, the IGRA Decision 

contains no clear statement that Interior did or did not find there to be a “detrimental impact” to 

Picayune, nor is there any finding that the detrimental impacts to Picayune would be mitigated in 

any way.  Instead, the Secretary simply dodged the entire issue with the conclusion that 

“competition … is not sufficient, in and of itself, to conclude that it would result in a detrimental 

impact to Picayune.”  NF_AR_0040535.  The Secretary offered no legal or factual basis to 
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ignore the uncontroverted evidence of job losses and financial harms to Picayune and its 

members, a failing that rendered the IGRA Decision unlawful, arbitrary and capricious.  Despite 

the Secretary’s own indications that he considered Picayune as part of the “surrounding 

community,” he conveniently backtracked when presented with any evidence that weighed in 

favor of a finding of detrimental impact.    

C. Interior’s Analysis is Internally Inconsistent 

In addition to his improper discounting of detrimental impact to Picayune, the Secretary 

also employed inconsistent reasoning in considering a casino on the Madera Site in order to 

maximize the benefits for North Fork and to minimize the detrimental effects for Picayune.   

Despite his dismissiveness toward the effects of economic competition on Picayune, 

competition factored heavily in approving the Madera Site in the Secretary’s analysis.  In fact, 

the Secretary settled on the Madera Site precisely because it was the site that would most 

advantage North Fork competitively vis-à-vis existing casinos.  Specifically, the Secretary 

eliminated the HUD Tract, the Avenue 7 property, the Avenue 9 property, and a resort on North 

Fork’s reservation lands on such reasoning.  NF_AR_0040454 (HUD Tract, Avenue 7 property, 

and Avenue 9 property); NF_AR_0040457 (North Fork reservation). Not only is this reasoning 

inconsistent, but it runs counter to the core tenet of gaming law that the Secretary himself 

acknowledged in the IGRA Decision:  that “IGRA favors on-reservation gaming over off-

reservation gaming, and the Department’s policy is to narrowly apply the Secretarial 

Determination exception to the general prohibition” on off-reservation gaming.  

NF_AR_0040535.  The IGRA Decision not only allows but gives the upper hand to off-

reservation gaming.   

Defendants respond that Picayune “has cited no authority” for the proposition that the 

Secretary “may not consider competition when eliminating potential alternatives.”  US Br. 48.  
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This completely misses the point of Picayune’s argument.  Just as there is no authority for the 

proposition that the Secretary may not consider competition in eliminating potential sites, nor is 

there authority for the proposition that the Secretary may not consider competition when 

evaluating detrimental impact.  Picayune’s argument is simply that the Secretary, again without 

authority, treated competition inconsistently depending on whether competitive effects favored 

North Fork.  

  Similarly, although Picayune is closer (approximately 26.4 miles) to the Madera Site 

than North Fork (approximately 38.21 miles), NF_AR_0039782, the Secretary treated these 

distances differently depending on whether they favored or disfavored class III gaming on the 

Madera Site.  The Secretary first dismissed Picayune for being just beyond 25 miles from the 

Madera Site, extemporizing, again without authority, that the “weight accorded to the comments 

of tribes and local governments . . . will naturally diminish as the distance between their 

jurisdictions and the proposed off-reservation gaming site increases.”  NF_AR_0040535.  

Nevertheless, and despite Interior’s regulation providing that “[a]s the distance between the 

tribe’s reservation and the land to be acquired increases, the Secretary shall give greater scrutiny 

to the tribe’s justification of anticipated benefits from the acquisition . . . and greater weight to 

the concerns [of state and local governments],” 25 C.F.R. § 151.11, the Secretary cited as 

benefits for North Fork that “62 percent of tribal citizens live within 50 miles of the Site,” also 

referring to the 38-mile distance between North Fork’s reservation and the Madera Site as  a 

“relatively short distance.”  NF_AR_0040501; NF_AR_0040532. 

North Fork argues that the Secretary’s reasoning is not inconsistent because the benefit to 

North Fork and the detriment to Picayune are “two distinct inquiries” under two different sets of 

regulations.  NF Br. 32.  However, this overly simplistic view overlooks the fact that here, those 
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two distinct inquiries hinge on the same issue:  the ability of each tribe’s casino to provide for the 

tribe.  At bottom, various factors were considered differently depending on whether a particular 

application weighed in favor of or against class III gaming on the Madera Site.  Where an agency 

has demonstrated internally inconsistent reasoning in coming to a decision, a reviewing court 

must set aside the action as arbitrary and capricious.  Gen. Chem. Corp. v. U.S., 817 F.2d 844, 

857 (D.C. Cir. 1987).    

III. THE IGRA DECISION IS BASED ON AN UNSUPPORTABLE FINDING OF A 
HISTORICAL CONNECTION TO THE MADERA SITE 

Under Interior’s regulations, in determining whether a proposed gaming establishment 

will benefit the applicant tribe and its members, the Secretary must consider “evidence of [the 

tribe’s] significant historical connections, if any, to the land.”  25 C.F.R. § 292.17(i); 25 C.F.R. § 

292.21(a).  Though a tribe’s historical connection to the land (or lack thereof) is not 

determinative, here, the Secretary “accord[ed] it significant weight.”  NF_AR_0040535.  In order 

to demonstrate a “significant historical connection” a tribe must either show that the land “is 

located within the boundaries of the tribe’s last reservation under a ratified or unratified treaty” 

or “demonstrate by historical documentation the existence of the tribe’s villages, burial grounds, 

occupancy or subsistence use in the vicinity of the land.”  25 C.F.R. § 292.2.  The Secretary 

found a historical connection between North Fork and the Madera Site based on dubious 

evidence of North Fork’s supposed connections to the Camp Barbour Treaty and “continuous 

presence in the vicinity of the [Madera] Site, through occupancy and subsistence activities.”  

NF_AR_0040509.  However, none of the evidence cited by the Secretary actually supports this 

conclusion.  

First, North Fork has not demonstrated that the Madera Site is “within the boundaries of 

the tribe’s last reservation under a ratified or unratified treaty.”  25 C.F.R. § 292.2.  As the 
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Federal Defendants admit (US Br. 39), North Fork’s ancestors were not present at the signing of 

the Camp Barbour Treaty.  NF_AR_0000006-7.  Instead, the Federal Defendants rely on the 

Secretary’s finding that the Camp Barbour Treaty “specifically mentioned the Mono ancestors of 

the Tribe.”  US Br. 39, quoting NF_AR_0040506.  However, the Treaty makes no such reference.  

Rather, the IGRA Decision (and Defendants) erroneously equated the current Mono Indians with 

persons referred to ambiguously as “mona” (lower case) in the Camp Barbour Treaty, without 

offering any evidence whatsoever for the linkage.  NF_AR_NEW_0000857.   

What is more, the Madera site does not even fall within the boundaries of the Camp 

Barbour Treaty, but rather within the confines of the neighboring Camp Belt Treaty. 

NF_AR_0039856.  Defendants attempt to get around this awkward fact by arguing that it is 

sufficient that the Madera Site falls within any of several contemporary treaties.  US Br. 39.  

However, while the Camp Belt Treaty certainly constitutes “a treaty,” the IGRA Decision did not 

discuss the Camp Belt Treaty or make any attempt to connect it to North Fork’s ancestors.  There 

is thus no basis for concluding that North Fork has met the treaty “prong” of the historical 

connection analysis.   

Nor has North Fork demonstrated that its ancestors engaged in “occupancy or subsistence 

use in the vicinity of the [Madera Site].”  25 C.F.R. § 292.2.  If anything, the evidence relied 

upon by the Secretary shows precisely the opposite.  To show occupancy or subsistence use, a 

tribe must demonstrate “something more than evidence that a tribe merely passed through a 

particular area.”  73 Fed. Reg. 29,354 (May 20, 2008) at 29,366.  It is telling that the Secretary 

used nearly identical language in describing North Fork’s ancestors’ connections to the Madera 

Site.  NF_AR_0040508 (ancestors of North Fork “often pass[ed] through Madera to the foothills 

and back again – as they herded sheep for local ranches;” one ancestor would “drive [his] hogs to 
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a store  . . . within 600 yards of the border of Madera.”).  The seasonal work cited by the 

Secretary, such as “travel[ing]” to pick grapes and “travel[ing] to farm and shear sheep,” 

NF_AR_0040508-09, is exactly the opposite of the “occupancy or subsistence use” contemplated 

by 25 C.F.R. § 292.2.  Even the contemporary account quoted by the Secretary in support of 

North Fork’s supposed “historical connection” emphasized the seasonality of North Fork’s 

contacts to Madera, stating that many “temporarily leave their mountain habitations and go to the 

rich San Joaquin Valley in proper seasons to secure work.”  NF_AR_0040509 (emphasis added). 

Likewise, the evidence listed by Defendants (NF Br. 36; US Br. 37-38) further 

demonstrates sporadic contacts during “trips,” “visits,” and “travel,” not “occupancy or 

subsistence use.”  Moreover, as discussed above, the IGRA Decision itself characterized the 

nature of North Fork’s contacts with the region surrounding the Madera Site as transactional and 

seasonal.  Because the Secretary’s determination on what he himself calls a “significant factor” is 

contradicted not only by the record before him, but also by his own characterizations, the IGRA 

Decision should be vacated.  See United Techs. Corp. v. U.S. Dep’t of Defense, 601 F.3d 557, 

562-563 (D.C. Cir. 2010) (courts “do not defer to [an] agency’s conclusory or unsupported 

suppositions”), quoting McDonnell Douglas Corp. v. U.S. Dep’t of the Air Force, 375 F.3d 1182, 

1187 (D.C. Cir. 2004). 

IV. THE IRA DECISION SHARES THE FLAWS OF THE IGRA DECISION 

In November 2012, Assistant Secretary Washburn issued the IRA Decision, ostensibly 

approving North Fork’s fee-to-trust application for the Madera Site.  NF_AR_0041138.  The IRA 

Decision is essentially a repackaging of the IGRA Decision, and exhibits the same legal flaws. 

Because the Madera Site was not within the boundaries of an existing reservation, 

Interior’s regulations limit trust acquisitions to instances in which “the Secretary determines that 

the acquisition of the land is necessary to facilitate tribal self-determination, economic 
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development, or Indian housing.”  25 C.F.R. § 151.3.  In his IRA Decision, the Secretary noted 

that class III gaming would allow the Tribe to meet the “urgent economic needs of its members.”  

NF_AR_0041145.  In approving North Fork’s land-into-trust request, the Secretary cited to the 

class III gaming casino authorized by the IGRA Decision, its anticipated revenues and 

employment benefits, and its anticipated mitigation payments under various MOUs.  

NF_AR_0041198-201. 

As this Court has recognized, the IRA Decision must stand or fall with the IGRA 

Decision: “[T]he Secretary’s decision under the IGRA must logically be finalized before the 

Secretary’s decision under the IRA can be made.  Permitting gaming on trust land would be 

essential to the Secretary’s conclusion under the IRA that the acquisition meets the criteria listed 

in 25 C.F.R. Part 151, such as ‘[t]he need of the individual Indian or the tribe for additional land,’ 

and ‘[t]he purposes for which the land will be used.’”  Mem. Op., ECF No. 42 (January 29, 

2013), at 29.  Because the IGRA Decision must be vacated, the IRA Decision must be vacated as 

well.   

V. CONCLUSION 

For the foregoing reasons, Plaintiff Picayune Rancheria of the Chukchansi Indians’ 

Motion for Summary Judgment should be GRANTED. 
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DATED this 16th day of March 2015   Donald R. Pongrace (D.C. Bar #445944) 
 
By:  /s/ Merrill C. Godfrey______________ 
Merrill C. Godfrey (D.C. Bar #464758) 
C. William Frick (D.C. Bar #474228) 
Jessica A. Fitts (D.C. Bar #1011182) 

       AKIN GUMP STRAUSS HAUER & FELD 
       1333 New Hampshire Avenue N.W. 
       Washington, DC  20036 
       (202) 887-4000 
       (202) 887-4288 (facsimile) 
       mgodfrey@akingump.com 
 
       Attorneys for Plaintiff Picayune Rancheria 
       of the Chukchansi Indians
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