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I. INTRODUCTION 

In order to extinguish conflicting land claims and clear the way for 

settlement, the United States entered into a series of treaties with the Pacific 

Northwest Indian Tribes in 1854 and 1855.  In these treaties, the Tribes 

relinquished most of their land claims in exchange for monetary payments and 

small reservations on which they hold exclusive hunting and fishing rights.  

The treaties, however, reserved the Tribes’ right to engage in their ancient 

fisheries off-reservation at all “usual and accustomed grounds and stations.” 

The Makah Indian Tribe initiated this case because the Quileute and 

Quinault Tribes proposed to start fishing in new offshore areas that would 

diminish the Makah’s off-reservation fisheries.  After a six week trial, Judge 

Martinez held that broad swaths of the ocean where the Quileute and Quinault 

may have hunted whales or seals may be considered a part of these Tribes’ off-

reservation “usual and accustomed fishing grounds and stations.”  Based upon 

that conclusion, the Quileute and Quinault Tribes will be able to assert treaty-

reserved rights to harvest fish in these expansive marine mammal hunting areas 

even though they never harvested fish in those areas at or before treaty time.   

The State participated in the case as an interested party because the State 

also conducts fisheries in offshore coastal waters along the entire Pacific coast.  
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The State fishes in areas co-extensive with Makah’s usual and accustomed 

fishing grounds and stations, but also fishes in offshore areas south of Makah’s 

fishing area where Quileute and Quinault claim the right to fish.  The presence 

of new or additional treaty harvesters would require the State to regulate state 

harvesters to ensure a fair apportionment of harvest between treaty harvesters 

and state harvesters.  Because the district court’s ruling opens up hundreds of 

square miles of ocean to Quileute and Quinault fishing rights even though 

those areas were never part of those Tribes’ ancient fisheries, the State has 

appealed. 

II. STATEMENT OF JURISDICTION 

The Makah Tribe initiated the case below as subproceeding 09-1 under 

the district court’s continuing jurisdiction in United States v. Washington, 

C70-9213.  The district court’s jurisdiction arises under 28 U.S.C. §§ 1331, 

1345, and 1362.  The court’s final judgment was entered on September 3, 

2015.  The State timely filed its notice of appeal October 23, 2015, pursuant to 

Fed. R. App. P. 4(a)(1)(B)(i).  The Makah Tribe separately appealed the same 

day and both appeals have been consolidated.  This Court has jurisdiction over 

the appeal under 28 U.S.C. § 1291.   
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III. STATEMENT OF THE ISSUES 

1. Did the district court err as a matter of law in identifying usual and 

accustomed fishing grounds and stations for Quileute and Quinault based only 

upon marine mammal hunting activity, thereby confirming treaty-based claims 

to harvest fish in vast areas of the Pacific Ocean that were never part of the 

Tribes’ ancient fisheries? 

2. Did the district court err in finding that the Quileute Tribe 

customarily and regularly fished at identified grounds or stations 20 miles 

offshore at treaty times where the evidence fails to support that conclusion? 

3. Where the western limits of the Quileute’s and Quinault’s usual 

and accustomed fishing grounds and stations are based on fixed distances of 

travel from shore, did the district court err as a matter of law by drawing a 

western boundary that far exceeds the identified distance from shore? 

IV. STATEMENT OF THE CASE  

The State adopts the statement of the case in the Makah’s brief, but 

briefly addresses the State’s specific interests in this matter.  This adjudication 

of offshore Pacific Ocean fishing grounds for the Quileute and Quinault has 

real and significant impacts on state citizens.  Although many fisheries 

occurring beyond three miles from shore are regulated by the federal 
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government, the State directly regulates several fisheries that are not regulated 

by the federal government.  For example, the State opens and regulates 

Dungeness crab harvest both inside and outside the three-mile line.  WER 70-

74.  The district court’s adjudication of the western boundary of the Quileute’s 

and Quinault’s usual and accustomed fishing grounds and stations will require 

the State to restrain state crab harvesters from taking more than one-half of the 

resource in the adjudicated area.   

Accordingly, Washington State actively participated in this case to ensure 

that the offshore breadth of Quileute’s and Quinault’s Pacific Ocean fishing 

grounds is consistent with the evidence of their pre-treaty ancient fisheries. 

V. STANDARD OF REVIEW 

This Court reviews the interpretation and application of a treaty de novo.  

United States v. Washington, 969 F.2d 752, 754 (9th Cir. 1992) (citing Dillon v. 

United States, 792 F.2d 849, 852 (9th Cir. 1986), cert. denied, 480 U.S. 930, 107 

S. Ct. 1565 (1987)).  Factual findings are reviewed under a clearly erroneous 

standard.  Anderson v. City of Bessemer City, 470 U.S. 564, 573, 105 S. Ct. 1504 

(1985). 
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VI. SUMMARY OF THE ARGUMENT 

The district court erred as a matter of law in holding that marine 

mammal hunting alone, without any evidence of fishing activity, is sufficient to 

establish usual and accustomed fishing grounds and stations for a tribe.  The 

district court’s holding ignores the law of the case as established in the 

Makah’s ocean boundary subproceeding, United States v. Washington, 626 F. 

Supp. 1405, 1466 (W.D. Wash. 1982), aff’d, 730 F.2d 1314 (9th Cir. 1984), 

where this Court concluded that the Makah’s usual and accustomed fishing 

grounds could not be established based solely upon evidence of whale or seal 

hunting.  Furthermore, the district court’s holding that “fish” and “usual and 

accustomed grounds and stations” encompasses marine mammal hunting is not 

supported by the earlier rulings in the shellfish subproceeding.  United States v. 

Washington, 873 F. Supp. 1422 (W.D. Wash. 1994), 898 F. Supp. 1453 (W.D. 

Wash. 1995), 909 F. Supp. 787 (W.D. Wash. 1995), aff’d in part, rev’d in part, 

157 F.3d 630 (9th Cir. 1998), cert. denied, 526 U.S. 1060, 119 S. Ct. 1376 

(1999).  The premise that previously proven usual and accustomed fishing 

grounds encompass all species of fish, including shellfish, does not support the 

adjudication of a brand new territorial claim where there is no evidence 

whatsoever of any fishing activity in the claimed area.   
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Even if marine mammal hunting activity were a basis for establishing 

treaty-reserved rights to harvest other living resources, such as fish, that exist 

in hunting areas, the treaty reserves a right to harvest only at identifiable 

locations frequented at or before treaty times—identifiable “grounds and 

stations.”  Accordingly, a tribe must establish its off-reservation claim based 

upon evidence of regular and customary harvest activity at identified locations.  

Neither Quileute nor Quinault provided evidence of identifiable locations for 

their whale or seal hunting other than generalities such as “deep blue water.”  

Indeed, the Quileute’s anthropologist disclaimed the proposition that the Tribe 

possessed usual and accustomed grounds and stations across every portion of 

the 2500 square mile area of the ocean encompassed simply by describing a 

distance travelled from shore.  Because the Quileute and Quinault never 

associated their claimed marine mammal hunting activity with any particular 

locations in the ocean, the district court erred as a matter of law when it used a 

general description of travel activity associated with seal and whale hunting to 

establish locations for their usual and accustomed fishing grounds and stations. 

Although the district court relied upon whale and seal hunting to 

establish the outer western boundaries of both Tribes’ fishing rights, the court 

nonetheless entered separate findings of fact regarding the much nearer 
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distances each Tribe actually harvested fish at or before treaty times.  The State 

agrees with the finding for the Quinault Tribe, but disputes the 20-mile 

distance for Quileute fishing as both factually and legally erroneous.  Factually, 

the Quileute Tribe did not present any treaty-time evidence of fish harvest 

20 miles out from the coast, and more reliable evidence and testimony shows 

much nearer fishing distances and locations.  The 20-mile fishing 

determination is legally erroneous as well because the Quileute never offered 

evidence of any specific locations 20 miles from the coast where Quileute 

fishing allegedly occurred.  The court’s 20-mile fishing distance for the 

Quileute should thus be reversed. 

Finally, the district court erred as a matter of law in drawing each 

Tribe’s western boundary without regard to the curvature of the shoreline.  

Having decided to describe off-reservation fishing locations in reference to the 

farthest offshore distance Quileute and Quinault may have traveled to hunt 

seals and whales, the district court compounded its error by drawing a straight 

line due south from the northern limit of each Tribe’s fishing grounds.  This 

approach was used as a matter of convenience and simplicity, despite the fact 

that the line, thus established, is increasingly farther from shore as a person 

travels from north to south.  Indeed, this approach produces a western 
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boundary up to 16 miles beyond the distance that the court found the Tribes 

may have travelled to hunt for marine mammals at treaty times.  Because the 

district court’s methodology in fixing a western boundary line adds hundreds 

of square miles of ocean to the conceptual area Quileute and Quinault may 

have traversed when hunting for marine mammals, the methodology must be 

rejected. 

VII. ARGUMENT 

A. The District Court Erred as a Matter of Law by Allowing Marine 
Mammal Hunting Activity to Establish Usual and Accustomed 
Fishing Grounds and Stations for Fish Even Though These Areas 
Were Never Part of the Tribes’ Ancient Fisheries 

The State adopts the Brief of Appellant Makah Indian Tribe and 

generally defers to the arguments in the Makah brief.  The following sections 

supplement the Makah’s arguments and raise several additional points of 

particular concern to the State’s interests.  

1. Marine Mammal Hunting Does Not Establish Usual and 
Accustomed Fishing Grounds and Stations 

The State agrees with the Makah’s characterization of this Court’s 1984 

ruling as establishing the binding legal principle that marine mammal hunting 

alone, absent any evidence of fishing activity, is insufficient to establish usual 

and accustomed fishing grounds and stations.  United States v. Washington, 
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730 F.2d 1314 (9th Cir. 1984).  The State addresses one additional reason in 

support of the Makah’s interpretation of the 1984 decision. 

The United States government actively participated in the Makah 

boundary proceedings at the trial and appellate levels.  The filings by the 

federal government highlight the nature of the evidence and specific legal 

positions adjudicated in that case.  The United States did not challenge the 

Makah’s evidence, including evidence of marine mammal hunting.  The United 

States nonetheless opposed the Makah’s requested 93-mile boundary because 

the only evidence of activity beyond 40 miles involved whaling grounds.  

Specifically, the United States argued “there are essential differences between 

whaling and fishing.”  MER 1252 (emphasis added).  The United States argued 

that the Makah had not usually or customarily travelled to locations more than 

40 miles from shore to harvest salmon, halibut, and other species of fish.  

Accordingly, the United States argued that the Makah’s treaty-reserved ocean 

fishing claim was limited to those locations no farther distant than 40 miles 

where they regularly fished at treaty times, notwithstanding undisputed 

evidence of whale hunting beyond 40 miles.  MER 1251.  After a special 

master recommended granting the Makah’s 93-mile request, the United States 

objected to the district court.   
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The district court agreed with the United States and specifically adopted 

the United States’ argument:  “Although the Makah traveled distances greater 

than forty miles from shore for purposes of whaling and sealing, the Court 

finds that it is clearly erroneous to conclude that the Tribe customarily traveled 

such distances to fish.”  626 F. Supp. at 1467 (emphasis added).  The district 

court set the Makah’s boundary at 40 miles—the outermost limit of Makah’s 

regular treaty-time fishing activity.  This Court affirmed using very similar 

language, which is quoted and discussed in the Makah’s brief.  730 F.2d at 

1318.  Thus, it is clear Makah’s proven marine mammal hunting activity was 

insufficient, as a matter of law, to establish a territorial claim broader than its 

proven fishing activity at treaty times for purposes of applying its reserved 

right to fish at usual accustomed fishing grounds and stations. 

In this subproceeding, Judge Martinez incorrectly asserted that neither 

the district court nor the Ninth Circuit’s rulings on the Makah boundary 

differentiated between fishing and whale hunting:  “Neither of these opinions 

excluded evidence of sea mammal harvest.”  MER 91.  This assertion is belied 

by the quotation and citations above which show that the district court and this 

Court accepted uncontested evidence regarding whale and seal hunting 

beyond 40 miles, but refused to allow that marine mammal hunting activity to 
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set the location of the Makah Tribe’s usual and accustomed fishing grounds 

and stations.  Judge Martinez ignored the unitary principle evident throughout 

the Makah boundary proceeding, as most clearly expressed by the United 

States’ 1982 brief:  “[T]here are essential differences between whaling and 

fishing.”  MER 1252.  The 1984 Makah boundary ruling by this Court 

establishes the controlling legal principal that whale hunting alone does not 

establish usual and accustomed fishing grounds and stations for fishing 

activity.   

2. The Shellfish Subproceeding Does Not Allow Marine Mammal 
Hunting to Establish Usual and Accustomed Fishing Grounds 
and Stations for Fish 

Judge Martinez also erred as a matter of law in relying upon the shellfish 

subproceeding to support the premise that marine mammal hunting alone can 

support a tribe’s claim to usual and accustomed fishing grounds and stations 

for fish.  See MER 85-86; MER 88.  No prior ruling in this case, including the 

shellfish ruling, supports the concept that usual and accustomed fishing 

grounds and stations encompass all species of marine organisms.   

Although the primary fish species that motivated the filing of this case in 

1970 was salmon, numerous other species of fish were discussed in Judge 

Boldt’s original decision:   
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Aboriginal Indian fishing was not limited to any species.  They 
took whatever species were available at the particular season and 
location.  Many varieties, including salmon and steelhead, halibut, 
cod, flounder, ling cod, rockfish, herring, smelt, eulachon, dogfish 
and trout, were taken and were important to varying degrees as 
food and as items of trade. 

United States v. Washington, 384 F. Supp. 312, 352-53 (W.D. Wash. 1974).  

Early in his original decision, Judge Boldt referenced “fishing” activity as he 

discussed the treaty phrase “usual and accustomed grounds and stations,” thus 

writing “usual and accustomed fishing grounds and stations,” which phrase, or 

minor variations thereof, was used multiple times throughout the original 

decision.1  See 384 F. Supp. at 353, 356, 361, 408, 411, 417, 419.  This 

approach has been accepted uniformly throughout the long history of the case, 

with the phrase “usual and accustomed fishing grounds and stations,” or just 

“usual and accustomed fishing grounds,” being approvingly used by the court 

dozens of times.  See, e.g., United States v. Washington, 626 F. Supp. 1405 

(used 19 times); 520 F.2d 676 (9th Cir. 1975) (used one time, with multiple 

references to just “fishing grounds”); 459 F. Supp. 1020 (W.D. Wash. 1978) 

1 Judge Boldt did not originate the idea of adding “fishing” into the 
treaty phrase—he quotes the phrase and cites to the original trial transcript.  Id. 
at 356 (citing “Tr. 2851, l. 5-19” which happens to involve trial testimony of 
the Tribes’ anthropologist, Dr. Barbara Lane). 
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(used nine times); 143 F. Supp. 2d 1218 (2001) (used six times); 235 F.3d 443 

(9th Cir. 2000) (used 12 times); 573 F.3d 701 (9th Cir. 2009) (used one time). 

The shellfish subproceeding confirmed that shellfish are fish, and simply 

approved the use of previously adjudicated fishing grounds and stations when 

applying the reserved right to conduct fisheries in areas historically used to 

conduct ancient tribal fisheries.  The shellfish subproceeding did not raise the 

question of whether marine mammal hunting, on its own, is a sufficient basis 

for a tribe to establish new claims to usual and accustomed fishing grounds and 

stations, including circumstances in which no ancient fishery had ever been 

pursued by a tribe in the claimed area.  Accordingly, Judge Rafeedie’s 

statement that usual and accustomed fishing grounds and stations do not vary 

across species, 873 F. Supp. at 1430-31, must be read within the context of the 

reserved right at issue—the right to continue undertaking pre-treaty fisheries at 

proven locations.  The subproceeding involved only shellfish as a type of fish, 

not otters, turtles, whales, seals, marine birds, or any other kind of marine-

based organism.  Notably, all but one participating tribe in that subproceeding 

stipulated they sought to harvest shellfish only in those places already 

encompassed by their previously established usual and accustomed fishing 
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grounds and stations.2  Id. at 1431.  No tribe in the shellfish subproceeding 

asserted that marine mammal hunting activity could be used to expand usual 

and accustomed fishing grounds and stations to new geographic locations 

where fishing had never occurred at or before treaty times.   

This Court’s 1998 ruling—affirming  Judge Rafeedie’s holding that the 

shellfish proviso would be applied with regard to pre-existing usual and 

accustomed fishing grounds—was  supported by two points, neither of which 

supports the district court’s marine mammal approach to adjudicating the 

existence of treaty-reserved fishing grounds and stations.  First, this Court 

observed that prior to the shellfish subproceeding, an earlier ruling in the case 

concluded that herring fishing was co-extensive with previously adjudicated 

usual and accustomed fishing grounds based primarily on evidence of salmon 

harvest.  157 F.3d at 644.  The point made was simply that a tribe’s proven 

evidence of location-specific fishing for one species of fish is a sufficient basis 

for fishing for other species of fish by that tribe. 

This Court’s second basis for affirming Judge Rafeedie essentially relied 

on a matter of practicality: 

2 The Upper Skagit Tribe’s previously adjudicated usual and accustomed 
fishing grounds and stations had included only freshwater river areas, see 384 
F. Supp. at 379, so that one tribe did present new evidence of treaty time 
shellfishing activity in saltwater areas.  873 F. Supp. at 1449.   
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Moreover, it would be extremely burdensome and perhaps 
impossible for the Tribes to prove their usual and accustomed 
grounds on a species-specific basis.  “Little documentation of Indian 
fishing locations in and around 1855 exists today.”  459 F. Supp. at 
1059.  If each Tribe were required to prove its usual and accustomed 
grounds for every species of fish and shellfish, the time and cost to 
the court and parties would be unreasonably burdensome. 

In light of the above, the district court was correct in concluding that 
the Tribes’ usual and accustomed grounds for shellfish are 
co-extensive with the Tribes’ usual and accustomed fishing 
grounds, which have been previously decided by the courts. 

157 F.3d at 644.   

In practical terms, the 1974 proceedings in front of Judge Boldt produced 

evidence that every square mile of Puget Sound had been fished for salmon by 

one or more tribes.  Accordingly, it was no great leap for previously identified 

salmon fishing locations to be identified as off-reservation fishing areas for tribes 

seeking to harvest herring, other finfish, or various species of shellfish.  But 

establishing Pacific Ocean usual and accustomed fishing grounds and stations for 

the first time is another matter.  While it may be impracticable to recognize 

separate usual and accustomed fishing grounds and stations on a species-by-

species basis for fish and shellfish, Judge Martinez encountered no difficulty in 

this case separating evidence of marine mammal hunting from evidence of 

fishing.  Indeed, he addressed each activity in separate sections of his order, 

listing different distances for each activity.  MER 29-30 (Quinault fishing); 
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MER 30-37 (Quinault whaling and sealing), MER 46-49 (Quileute fishing), 

MER 49-67 (Quileute whaling and sealing).  The practicality concerns relied 

upon by this Court in the shellfish decision do not exist here, and the shellfish 

rulings do not support the proposition that marine mammal hunting alone is a 

basis to establish new usual and accustomed fishing grounds and stations and a 

claimed right to fish in places where the Tribes never fished at or before treaty 

times. 

3. The Treaty Signatories Would Not Have Understood the 
Treaty Fishing Clause as Reserving a Right to Harvest Fish at 
Locations They Had Never Before Fished 

Unlike the Treaty of Neah Bay with the Makah, the Treaty of Olympia 

fishing clause reserves only the right of taking “fish at usual and accustomed 

grounds and stations.” There is no mention of whaling or sealing.3  Treaty With 

the Qui-nai-elts, art. III, 12 Stat. 971, 972 (1859).  See Makah Brief, 

Addendum at A5.  Judge Martinez utilized speculative evidence about treaty 

negotiations, and overly broad application of treaty language construction 

principles, to support his erroneous conclusion that the Quileute and Quinault’s 

3 The State does not assert that the Quileute or Quinault lack the right to 
harvest marine mammals.  The question of whether they have a right to harvest 
marine mammals under either the treaty fishing language, the treaty hunting 
language, or under a reserved rights doctrine, is not properly before the Court.  
The State’s arguments are focused on the fact that marine mammal hunting 
practices cannot establish a Tribe’s usual and accustomed fishing grounds and 
stations.   
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treaty fishing clause has a geographic scope co-extensive with generalized 

marine mammal hunting activity.  First, Judge Martinez relied upon 

speculation about what Indian words may have been used to translate the treaty 

term “fish” from English to Chinook Jargon, and then from Chinook Jargon to 

the Quileute and Quinault languages.  Second, the court coupled this 

definitional speculation with an overextension of the canons of treaty 

construction to create new tribal fishing rights in areas where the Tribes never 

fished at or before treaty times. 

a. The District Court Relied Upon Speculation When 
Holding That the Quileute and Quinault Language 
Speakers Would Have Understood “Fish” to Mean All 
Aquatic Animals 

In Section A.2.c.i. of their brief, the Makah Tribe thoroughly discusses 

the evidentiary record regarding Indian languages and the meanings of the 

words used in the fishing clause to support the argument that the Quileute and 

Quinault would not have understood the treaty fishing language as applying to 

marine mammals.  The State offers one additional point in support of the 

Makah’s arguments.   

Judge Martinez ignored the evidence presented by the Makah Tribe with 

regard to the proper construction of the treaty at issue, and relied extensively 

on the testimony of a linguist, Dr. Hoard, to make findings about what Chinook 
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words were likely used, and which Quinault and Quileute words were likely 

used, in the oral translations.  MER 22.  The court was clearly erroneous in 

relying upon Dr. Hoard’s translation testimony because it was speculative and 

beyond the area of his expertise.4   

Dr. Hoard testified he studied and spoke Chinook Jargon for only a short 

time in 1967, and had not practiced speaking it since then.  WER 56.  He 

testified he had never previously worked with the Quinault language.  WER 55.  

He spent four years interacting with a few Quileute speakers and published one 

article on Quileute tones, but he never testified that he was fluent in the 

Quileute language.  WER 54.  Prior to his testimony in this case, he had never 

served as a spoken interpreter from Quileute to English or English to Quileute, 

never served as a spoken interpreter between Chinook Jargon and English, and 

had never interpreted Quinault language in any fashion.  WER 60-62.  He 

4 The State did not object to Dr. Hoard’s qualification as a linguist 
during his testimony, but that lack of objection does not preclude the State 
from arguing that his speculative translation testimony carries no weight.  See 
Coal Resources, Inc. v. Gulf & Western Industries, Inc., 865 F.2d 761, 772 n.4 
(6th Cir. 1989) (“Although F.R.E. 703 has greatly liberalized the law regarding 
the type of information on which an expert may base his opinion, compare 
Melton v. O.F. Shearer & Sons, Inc., 436 F.2d 22, 28 (6th Cir. 1970) with 
Mannino v. Int’l Mfg. Corp., 650 F.2d 846, 851 (6th Cir. 1981), that 
liberalization has not eliminated the requirement than an expert ground his 
opinion on reliable data rather than pure speculation.”).  When discussing the 
propriety of objections, Judge Martinez informed the parties that his “intent 
here is to allow as much of the evidence to come in as possible . . . because it is 
a bench trial.”  WER 59.   
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admitted that both the Quileute and Quinault languages likely had thousands of 

words, and that the current dictionaries for those native tongues are incomplete.  

WER 49.   

Dr. Hoard was asked to testify what Chinook Jargon terms “may have 

been used” to translate the treaty terms.  WER 57 (emphasis added).  Similarly, 

he opined about what words the Quinault and Quileute speakers might have 

used to translate from Chinook Jargon.  WER 58 (emphasis added).  On cross-

examination, Dr. Hoard was asked how he tested his hypothesis about which 

native words the treaty language may have been translated into.  He responded:   

Well, because it is a historical thing, and you can’t do an 
experiment.  The best you can do is look at the entire set of words 
that are available, and how those words normally are combined in 
Chinook jargon to produce a given meaning.  And then you say, 
well, that is probably the way it was expressed. 

WER 48 (emphasis added).  Much of his testimony was couched in this same 

level of uncertainty, and he was never asked to offer an opinion about words 

used in translation on a more-probable-than-not basis.5  Accordingly, because 

Dr. Hoard’s conjecture about possible translations was not based on reliable 

5 In describing his background, Dr. Hoard described a prior experience 
serving as an expert witness in a trademark case in 1974.  In contrast to the 
complete failure to connect his testimony with any scientific methodology in 
this case, in his 1974 testimony he relied upon “literature for experimental tests 
in psycholinguistics” to support his opinions about trademark confusion of the 
terms at issue.  WER 52-53. 
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principles and methods, his claimed expert opinion does not satisfy Evidence 

Rule 702’s minimal requirements.  See United States v. Vera, 770 F.3d 1232, 

1241-42 (9th Cir. 2014) (expert witness’s opinions about the meaning of 

narcotics traffickers’ coded language must be based on reliable and adequately 

explained methods). 

In light of the contradictory evidence thoroughly discussed in the 

Makah’s brief, the district court erred in making both factual findings and legal 

conclusions that the Quileute and Quinault would have understood the English 

word “fish” to include marine mammals, based entirely upon Dr. Hoard’s 

speculation on which words may have been used in translation.  See MER 22; 

MER 87-88.  Judge Martinez erred in relying upon Dr. Hoard’s speculative 

testimony, and Findings of Fact 3.3 and 3.6, and corresponding Conclusions of 

Law 2.11 and 2.12 should be reversed. 

b. The Treaty Canons of Construction Do Not Support 
Granting Fishing Rights in Large Ocean Areas Where 
the Tribes Never Fished at or Before Treaty Times 

Courts have articulated unique canons of construction in the construction 

of treaties.  Generally, treaties with the federal government are construed 

liberally in favor of Indians.  Choctaw Nation of Indians v. United States, 318 

U.S. 423, 432, 63 S. Ct. 672 (1943).  When construing the Stevens Treaties 
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collectively, the United States Supreme Court applied the treaty canons of 

interpretation to achieve “‘the sense in which [the treaty] would naturally be 

understood by the Indians.’”  Washington v. Wash. Commercial Passenger 

Fishing Vessel Ass’n, 443 U.S. 658, 676 (1979) (quoting Jones v. Meehan, 175 

U.S. 1, 11, 20 S. Ct. 1 (1899)).  The Supreme Court quoted Governor Stevens 

who had written near the time he was negotiating the treaties that his policy 

regarding treaty negotiations was to preserve Indian access to their “ancient 

fisheries.”  Id. at 666 n.9, & 676.  This Court similarly acknowledged in the 

shellfishing subproceeding that the goal of the treaty fishing rights language is 

to maintain the Tribes’ right of access to their ancient fisheries.  157 F.3d 630 

(referencing “ancient fisheries” many times throughout the opinion).  See also 

Tulee v. Washington, 315 U.S. 681, 684, 62 S. Ct. 862 (1942) (“From the 

report set out in the record before us of the proceedings in the long council at 

which the treaty agreement was reached, we are impressed by the strong desire 

the Indians had to retain the right to hunt and fish in accordance with the 

immemorial customs of their tribes.”).   

Judge Martinez’s holding departs from the principle of honoring the 

intentions of the treaty signors and preserving rights to ancient fisheries.  The 

Quinault or Quileute never once asserted in this case that their treaty-time 
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forefathers fished in the same far-offshore areas where they purportedly 

engaged in whale or seal hunting.6  As Judge Martinez recognized, treaty-time 

fishing occurred much closer to shore than the long distances alleged for 

marine mammal hunting.7   

By holding that purported whale and seal hunting across hundreds of 

square miles of the ocean establishes usual and accustomed grounds and 

stations for fish, Judge Martinez’s ruling affirms a claim to the exercise of 

treaty-reserved harvest rights for vast quantities of fish in huge ocean areas 

where the Tribes never traditionally fished.  Judge Martinez’s holding runs 

counter to his own conclusion of law that “any subsistence right exercised by 

the tribes prior to the treaties is to be viewed as a right reserved by the tribes 

unless explicitly relinquished.”  MER 84 (emphasis added).  The rest of the 

fish and other marine resources in the vast offshore ocean areas, other than 

those marine mammals that a handful of tribal members may have hunted 

6 The Makah’s brief details the extensive evidence demonstrating that 
whale and seal hunters were culturally and professionally distinct from tribal 
fishers, which helps explain why fishing did not occur in the claimed offshore 
marine mammal hunting areas.  See Makah Brief at Argument section A.2.c.ii.   

7 Six miles for Quinault fishing, MER 29, but 30 miles for marine 
mammals, MER 33-37.  Twenty miles for Quileute fishing, MER 48-49, but 
40 miles for hunting fur seals, MER 67.   
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there, did not constitute part of the Tribes’ “normal food supplies” that 

Governor Stevens sought to preserve for the Tribes.  MER 84-85.   

Because neither the Quileute nor Quinault Tribes traditionally fished in 

these vast ocean areas where a few of their members may have hunted for 

whales or seals, the Tribes would not have understood their treaty as reserving 

a right to pursue fish resources in ocean areas they never utilized for that 

purpose at treaty times.  The district court erred as a matter of law in holding 

that marine mammal hunting practices establish usual and accustomed fishing 

grounds and stations entitling the Tribes to harvest fish in those marine 

mammal hunting areas.   

4. Random Hunting Expeditions for Marine Mammals Do Not 
Establish Usual and Accustomed Fishing Grounds and Stations 

Even if marine mammal hunting practices could serve as the sole basis 

for establishing the geographic scope of the reserved right to fish, Judge 

Martinez nonetheless erred as a matter of law by finding that roving marine 

mammal hunting expeditions, occurring somewhere out into the ocean without 

reference to any specific location, are sufficient to establish usual and 

accustomed fishing grounds and stations.  Judge Martinez’s holding essentially 

nullifies the treaty language, “grounds and stations,” which courts have 
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recognized as placing a geographic limit on off-reservation treaty fishing 

claims.  See 730 F.2d at 1316.   

Judge Martinez accurately quoted Judge Boldt’s explanation of the 

restrictive manner in which the court interpreted and applied the treaty phrase 

“usual and accustomed grounds and stations.”  See MER 80-81.  Judge 

Martinez erred, however, in asserting that this Court abandoned the “grounds 

and stations” requirement in the 1984 Makah ocean boundary subproceeding.  

See MER 81.  This Court’s prior rulings did not excuse the need to provide 

evidence of regular fishing activity at identifiable locations, nor could such a 

holding be sustained in light of the express treaty language establishing a 

geographic limit to off-reservation fishing at “usual and accustomed grounds 

and stations.”  Fundamentally, courts cannot rewrite Indian treaties, or expand 

them “beyond their clear terms to remedy a claimed injustice or to achieve the 

asserted understanding of the parties.”  Choctaw Indians, 318 U.S. at 432.  

Here, the district court ignored evidence in the Makah subproceeding, and it 

completely reads the geographically restrictive phrase, “grounds and stations,” 

out of the treaty.   

In the Makah ocean boundary subproceeding, Judge Craig did consider a 

statement, attributed to Dr. Barbara Lane, to the effect that “[t]he only feasible 
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way to describe Makah usual and accustomed fishing grounds for offshore 

fisheries is in terms of distance offshore that the Makah reportedly navigated 

their canoes.”  626 F. Supp. at 1467 (citing Dr. Barbara Lane’s Makah report).  

Judge Martinez referenced a portion of that quote in Conclusion of Law 1.7.  

MER 81.  But Judge Craig’s holding did not ultimately rely upon this 

statement; rather, he specifically delineated the geographic scope of the Makah 

Tribe’s usual and accustomed fishing grounds and stations with reference to 

known banks and specific locations:   

Waters of the Pacific Ocean west of the coasts of Vancouver Island 
and what is now the State of Washington bounded on the west by 
longitude 125° 44'W. and on the south by a line drawn westerly 
from the Norwegian Memorial along latitude 48° 2' 15"" N., 
including but not limited to the waters of 40 Mile Bank, Swiftsure 
Sound, and the waters above Juan de Fuca Canyon, to the extent 
that such waters are included in the area described. 

626 F. Supp. at 1467 (emphasis added).   

When this Court affirmed the Makah boundary in 1984, it reiterated and 

reaffirmed Judge Boldt’s restrictive interpretation of “grounds and stations”: 

“Stations” indicates fixed locations, while “grounds” refers to 
“larger areas which may contain numerous stations and other 
unspecified locations which . . . could not then have been 
determined with specific precision and cannot now be so 
determined.”  “Usual and accustomed” excludes locations used 
infrequently. 
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Judge Boldt held that “every fishing location where 
members of a tribe customarily fished from time to time at and 
before treaty times, however distant from the then usual habitat of 
the tribe . . . is a usual and accustomed ground or station . . . .” 

730 F.2d at 1316 (citing and quoting 384 F. Supp. at 332).  See also Seufert 

Bros. Co. v. United States, 249 U.S. 194, 199, 39 S. Ct. 203 (1919) (holding 

that the “servitude” on off-reservation property imposed by the reserved right 

to fish at usual and accustomed grounds and stations “is one existing only 

where there was an habitual and customary use of the premises, which must 

have been so open and notorious during a considerable portion of each year, 

that any person, not negligently or willfully blind to the conditions of the 

property he was purchasing, must have known of them”).   

 This Court affirmed the Makah boundary in 1984 because evidence 

showed their known and established fishing locations extended out 40 miles, 

thus including the specific fishing spot named “Forty Mile Bank.”  The 1984 

Makah decision does not support a proposition that a usual and accustomed 

fishing ground and station boundary can be established without any showing of 

any actual location regularly frequented by the requesting tribe.   

In the present case, the Quileute and Quinault provided no evidence of 

any specific location that the Tribes regularly and customarily hunted whales 

or seals 40 and 30 miles out into the ocean, respectively.  To the contrary, 
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Judge Martinez relied, in part, upon the haphazard flight of wounded whales 

randomly towing canoes many miles out in the ocean after being harpooned.  

See MER 34.  Judge Martinez accepted the Tribes’ characterization of the deep 

waters as a “Serengeti” where the richest collection of marine resources may 

have existed, and if those resources existed most densely out there, the Tribes 

must have gone 20-40 miles somewhere offshore to harvest them.  See WER 12 

(closing argument of Quileute counsel); see also MER 34-35.  This Serengeti 

theory, disconnected as it is to any meaningful evidence regarding specific 

locations of treaty-time fishing activity, ignores and essentially nullifies the 

treaty language imposing a geographic limit on off-reservation fishing based 

upon identifiable grounds and stations.   

None of the Quileute’s or Quinault’s witnesses could identify a single 

place name associated with any location out in the ocean, in stark contrast to 

the Makah Tribe’s place names for the Makah Tribe’s far-offshore fishing 

banks.8  The Makah Tribe possessed cultural knowledge that was passed across 

generations about how to navigate to their specific offshore fishing locations 

using skills such as triangulation.  In contrast, no evidence shows that either the 

8 There is one exception regarding place names:  Dr. Boxberger asserted 
that the Quileute customarily fished at the Makah’s named fishing banks, but 
the trial court correctly denied that claim as being contrary to the evidence.  
See MER 67.   
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Quileute or Quinault possessed or shared through oral tradition or stories pre-

treaty time knowledge of triangulation or other means to locate specific places 

out in the ocean to hunt for whales or seals.  See WER 15-16 (testimony of 

Dr. Ann Renker).  Rather, Quileute and Quinault hunters would purportedly 

paddle westward 30 or 40 miles into the open ocean to search randomly for 

their prey.  This characterization does not satisfy the grounds and stations 

requirement.9   

The inability of the Quileute to identify any specific place in the ocean 

that served as a usual and customary fishing location was confirmed by their 

own expert.  Dr. Boxberger expressly denied his client’s own assertion that the 

Quileute Tribe had usual and accustomed fishing grounds and stations across 

the entire 2500 square miles of the ocean encompassed in their claim:10 

Question:  We have hunting resources, we have in-river 
fisheries, we have coastal fisheries, and in your opinion we have 
some 2,500 square miles of ocean fisheries as well; is that correct? 

9 The Quileute and Quinault both employed a subtle shift in emphasis 
their questioning of witnesses, asking whether tribal members had engaged in 
usual and accustomed hunting and fishing activity instead of asking about usual 
and accustomed grounds and stations.  See, e.g., WER 45, 42, 36, 37.  These 
questions fed into Judge Martinez’s establishing boundaries without evidence 
regarding any specific grounds and stations within the claimed expansive ocean 
areas. 

10 The 2500 number was arrived at by multiplying 50 times 50, 
representing the 50 miles out from shore that the Quileute claimed, and 
presuming the Quileute Tribe’s northern and southern boundaries are 50 miles 
apart from each other.   
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Answer:  No, that is not correct.  I would not include the 
entire 2,500 square miles as an ocean fishery.  There is a 
considerable amount of the ocean that wasn’t used.  Fisheries are 
in places where you go on a regular basis. 

WER 33.  Despite disclaiming the entire area, Dr. Boxberger was unable to 

provide any testimony about where within the disclaimed larger area the Tribe 

actually may have hunted marine mammals on a regular basis.  Similarly, 

Dr. Thompson, an anthropologist who testified for the State, expressed 

misgivings over the concept that just two known Quinault whalers at treaty 

times could have regular and customary whale hunting grounds fully covering 

900 square miles of the ocean.11  WER 27. 

Judge Martinez also relied upon broad and nonspecific historic 

references to the ranges of distance that the Quinault may have hunted whales 

and seals, which references fail to satisfy the standard for establishing usual 

and accustomed fishing grounds and stations.  Dr. Olson’s 1936 ethnography 

provided extremely broad ranges of where Quinault whale and seal hunting 

may have occurred, including 12-30 miles for whaling, and 10-25 miles for 

sealing.  See WER 38-39.  Judge Martinez relied on sources for whale hunting 

distances by the Quileute which used the phrase “out of sight of land,” and he 

11 The 900 square mile area was calculated by 30 miles from shore, and 
northern and southern boundaries being 30 miles apart, thus 30 multiplied 
by 30.   
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relied on another report that merely described Quileute canoes as being of 

“sufficient draft and beam” to carry whaling crews 25 to 50 miles out into the 

ocean.  See MER 55-56; MER 652.  These extremely broad ranges of miles, 

and the vague reference to “out of sight of land,” have no connection to 

specific grounds or stations, further illustrating the error of establishing 

boundaries based upon abstract distances without regard to locations.   

In conclusion, even if marine mammal hunting alone was sufficient to 

establish usual and accustomed fishing grounds and stations for all marine 

resources, the Tribes must still provide evidence demonstrating locations where 

they customarily and regularly engaged in such activity.  Here, the Quileute’s 

and Quinault’s generalized claims to hundreds of square miles of ocean based 

on roving marine mammal hunting expeditions does not conform to the 

geographically limiting language expressed in the treaty.  The assertion of a 

treaty right to fish in distant Pacific Ocean waters must be grounded in relation 

to some meaningful sense of geographically identifiable grounds and stations.  

Judge Martinez’s findings of usual and accustomed fishing grounds and 

stations based on generalized travel in relation to marine mammal hunting—a 

characterization denied by Quinault’s own expert Dr. Boxberger—must be 

reversed as a matter of law.   
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B. No Reliable Treaty-Time Evidence Supports the Finding That the 
Quileute Regularly and Customarily Fished 20 Miles Offshore 

Judge Martinez’s conclusion that Quileute fished up to 20 miles from 

shore has no support in the trial record.  He relied primarily upon a vague 

reference from 1949 about depth of fishing, coupled with a vague reference 

about travel distances, to support a finding that the Quileute fished up to 

20 miles offshore before treaty times.  Judge Martinez clearly erred in relying 

upon these vague post-treaty references to establish pre-treaty conduct, and 

erred as a matter of law by allowing vague distance references instead of 

specific locations to satisfy the treaty “grounds and stations” requirement. 

The Quileute’s witnesses attempted to portray the Quileute Tribe as 

extremely isolated from European influences for 40 or more years past the 

signing of the treaty.  This was offered to support an argument that evidence of 

post-treaty activity from the 1890s and 1900s accurately reflected the Tribe’s 

pre-treaty practices.  Judge Martinez expressly relied upon these 

characterizations.  See, e.g., MER 40 (“Into the 1890s, the Quileute nonetheless 

remained unfamiliar with white culture and notions of property.”—FOF 8.5; 

“Owing to their relative isolation and minimal contact with Indian agents and 

white settlers, the Quileute maintained their traditional practices through the 

early 1900s.”—FOF 8.6). 
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But these characterizations ignore and fail to account for contrary 

uncontroverted evidence that Quileute people were fully involved with the 

post-treaty world about them.  For example, an 1879 Indian Commissioner 

Report (authored ten years before the Quileute Reservation was established by 

Executive Order) describes settlers having already moved into the Quileute 

territory which would eventually require that the Quileute people be removed 

to the Makah reservation: 

And the day will come when this removal will be necessary, for 
the country they occupy is fast becoming settled; a long stretch of 
rich loamy prairie extends inland, and it is already dotted with the 
homes of several families of whites; and these people are sending 
forth through the press and otherwise, glowing accounts of this 
section, while they are already driving their fat stock into the 
distant markets, and have an established mail route.   

WER 64.  Additionally, in the 1880s, the residents of the main Quileute village 

had established what an Indian agent described as an “annual pilgrimage to the 

hop-fields of the Puyallup Valley” where they worked as field harvesters.  

WER 66.  It was during this annual absence in 1889 that a settler wanting to 

steal their land burned down 26 of their houses.  Id.   

These descriptions belie the district court’s characterization of the 

Quileute peoples as being isolated from settler influences and locked in their 

pre-treaty fishing practices into the 1900s.  Accordingly, post-treaty evidence 
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of ocean fishing practices should not be given determinative weight with 

regard to treaty-time fishing activity, particularly where there is little or no 

direct evidence of such fishing activity in the first place.   

Judge Martinez’s erroneous reliance upon post-treaty sources to find that 

the Quileute fished for finfish 20 miles offshore is compounded by his failure 

to apply more specific information developed closer to treaty times that support 

a much narrower geographic breadth of treaty-time fishing practices.  MER 48-

49.  First, Judge Martinez cited but dismissed the descriptions of Quileute 

fishing practices by Dr. Frachtenberg, an anthropologist who studied the 

Quileute in 1915 and 1916.  MER 48-49.12  Dr. Frachtenberg stated the 

Quileute never fished for halibut beyond two miles of shore, and they caught 

cod and other fish near rocks and reefs.  MER 406-407.  Judge Martinez 

discounted these references and instead relied on a paper written 100 years 

after treaty times by Dr. Singh, who studied aboriginal economics of the 

Olympic Peninsula Indians, including the Makah, Quileute, and Quinault.  

MER 49.  A significant problem with Dr. Singh’s paper—besides its temporal 

distance from 1855—is that he would often make generalized statements about 

“Indians” without specifying which coastal tribe he was discussing in any 

12 Judge Martinez cites “Ex. 56(a) at 129-133” but this appears to be a 
typographical error, because the information is in Exhibit 58(a) at those pages. 
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particular point, and one cannot reasonably assume that every general 

statement in his paper about “Indians” necessarily applied to all of the coastal 

tribes.  This weakness of the paper was expressly called out in its preface 

which was written by anthropologist Dr. Robert Theodoratus.  The preface 

admits the paper could be criticized because of “certain vague statements or 

generalities.”  MER 700.   

Dr. Singh surmised that both the Makah and Hoh Indians would harvest 

sea bass up to six miles offshore.  MER 723.  Dr. Singh also made a 

generalized statement about “the Indians” locating halibut beds eight to twelve 

miles offshore using triangulation, but he did not specify as to which tribe that 

statement pertained.  MER 736.  No other ethnological or historic sources 

about the Quileute mentioned halibut beds eight to twelve miles offshore from 

the Quileute territory.  Accordingly, Singh’s unattributed statement about 

fishing eight to twelve miles from shore has no clear connection to the 

Quileute, and provides no evidentiary basis to find that the Quileute regularly 

and customarily fished eight miles, yet alone 20 miles from shore, at treaty 

times.   

Judge Martinez also relied upon field notes by anthropologist Richard 

Daugherty, from 1949, in which Bill Hudson, a Quileute tribal member born in 
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1881, is reported to have said that the Quileute fished for halibut in depths 

of 50-60 fathoms of water using kelp fishing lines in traditional pre-contact 

style.  MER 48-49.  This reported depth would implicitly place fishing activity 

about 20 miles offshore.  MER 48-49.  However, the district court failed to 

acknowledge that this 1949 report, taken from a Quileute member born in 

1881, fails to establish any degree of reliability about the depths being fished 

before 1855, 26 years before Mr. Hudson was born. 

Judge Martinez connected Bill Hudson’s testimony to a note from 

Dr. Frachtenberg’s field notes that the Quileute could travel in their canoes in 

the ocean 20-30 miles westward.  MER 48-49.  Dr. Frachtenberg’s statement 

was made in a section of his field notes regarding descriptions of travel, and 

the note was not included in the separate portion of his field notes regarding 

fishing where the furthest fishing distance he specified was the outer two-mile 

limit for halibut.  See MER 406.  Judge Martinez never articulates why he 

rejects Dr. Frachtenberg’s fishing-specific observations while accepting and 

relying on Dr. Frachtenberg’s generic travel references.  Judge Martinez’s 

reliance on a generic 20-mile reference in Dr. Frachtenberg’s field notes about 

travel ignores the law of the case that evidence of travel, absent a meaningful 

evidentiary connection to actual fishing activity, is insufficient to establish 
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usual and accustomed fishing grounds.  MER 80-81 (citing 384 F. Supp. at 

353; Upper Skagit Indian Tribe v. Washington, 590 F.3d 1020, 1022 (9th Cir. 

2010)).  Dr. Frachtenberg’s travel reference cannot be paired with Bill 

Hudson’s 1949 statement about halibut fishing depths to show pre-treaty 

fishing practices.  It was clearly erroneous for the court to find the Quileute’s 

treaty-time fishing activity extended out 20 miles on a more probable than not 

basis. 

The district court’s finding of 20 miles for Quileute offshore fishing is 

also insufficient as a matter of law to establish usual and accustomed fishing 

grounds and stations because the finding lacks any reference to actual fishing 

locations.  As discussed above in Section VII.A.4., a tribe must provide 

evidence of regular and customary fishing locations in order to reserve off-

reservation fishing rights.  Here, the Quileute provided no evidence of any 

fishing locations 20 miles off the coast.  The Quileute offered no named places 

and no identified fishing banks extending 20 miles offshore with which to 

justify their claimed usual and accustomed fishing grounds and stations.13  The 

court characterized the Quileute as “more likely than not harvesting finfish up 

13 The only exception is the Quileute’s attempt to claim fishing rights at 
the Makah Tribe’s named offshore halibut banks, which was correctly denied 
by Judge Martinez.   
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to twenty miles offshore on a regular and customary basis.”  MER 48-49 

(emphasis added).  But this characterization ignores the treaty language 

requiring that the fishing needs to occur both regularly and customarily, and at 

identified grounds and stations.   

Dr. Thompson, the State’s anthropologist, conducted an extensive 

review of historic and anthropological sources and concluded that the Quileute 

most likely fished up to four miles off the coast at treaty times.  WER 23-26.  

Dr. Renker, the Makah’s anthropologist, testified about references in primary 

sources to small Quileute halibut banks within two miles from the beach, as 

well as banks near James Island and Destruction Island.  WER 30; WER 20.  

Dr. Renker also testified about Dr. Frachtenberg’s notes from 1915-1916 as 

describing Quileute fishing practices, with the descriptions referencing rocks 

and reefs that placed the fishing activity out about three to four miles from the 

coast.  WER 19.   

Ultimately, Judge Martinez’s holding that Quileute fishing activity 

occurred up to 20 miles offshore is unsupported by any evidence of known, 

specific fishing banks, or named fishing places, located that distance offshore.  

His conclusion that Quileute has treaty-reserved fishing rights at all Pacific 

Ocean locations 20 miles from shore thus fails as a matter of law because it 
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identifies broad swaths of ocean without any meaningful application of the 

specific treaty language imposing a geographic limit to off-reservation fishing.  

Off-reservation fishing claims must be based upon some meaningful evidence 

of identifiable fishing grounds and stations. 

C. Where the Western Limit of the Quileute’s and Quinault’s Usual 
and Accustomed Fishing Grounds and Stations Is Based on a Fixed 
Distance of Travel From Shore, It Is Erroneous as a Matter of Law 
to Draw the Western Line So That It Extends Miles Beyond That 
Fixed Distance 

After establishing set distances for the western limit of the Quileute’s 

and Quinault’s usual and accustomed fishing grounds and stations, Judge 

Martinez erred as a matter of law in drawing the western boundary in a fashion 

that extends many miles beyond those set distances from the shoreline.  

Instead, Judge Martinez set the western boundary lines along a true north-south 

axis, ignoring the fact that the Washington coastline trends eastward when 

moving from the north to south.   

As a result, while Quileute’s western boundary is 40 miles offshore at 

the northern edge of the usual and accustomed fishing grounds and stations 

described by the district court, the boundary line is 56 miles offshore at the 

southern edge of the court’s description.  WER 2.  Similarly, the Quinault’s 

western boundary is 30 miles off the coastline at the northern edge, and it 
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stretches to approximately 42 miles offshore at the southern edge.  WER 3.  

This erroneous holding results in hundreds of square miles of Pacific Ocean 

that lie beyond the specified distance of the offshore boundary being included 

within the geographic scope of the Tribes’ off-reservation treaty fishing rights.   

Quileute and Quinault defend this approach by asserting a consistency 

argument—that the same methodology was purportedly used by the district 

court to establish the Makah’s western boundary in 1982—and a convenience 

argument.  Neither of the two arguments have any support in law or fact.  The 

alleged consistency with the Makah’s ocean boundary ruling is illusory, and 

convenience cannot be the basis for ignoring restrictive treaty language and 

allowing a treaty-reserved fishing claim to extend far beyond a distance 

evidenced by treaty-time fishing activity.   

Other than the question of whether the Makah’s whale and seal hunting 

influenced the establishment of their western boundary, the Makah’s western 

boundary proceeding was largely uncontested.  The adjudication of their 

fishing grounds and stations relied upon the location of halibut banks located at 

the 125° 44' line of west longitude.  See 626 F. Supp. at 1467.  Additional 

fishing grounds south of these specified banks were included within the court’s 

ruling, without objection.  Those southern claims do not appear to have been 
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supported by much, if any, evidence of actual fishing.  We are incapable of 

knowing today why none of the parties raised an evidentiary challenge to this 

finding, and principles of res judicata bar any contemporary objection as to 

evidentiary sufficiency.  But litigation choices made by parties in prior 

subproceedings do not alter the ultimate burden any tribe wishing to assert off-

reservation fishing rights must bear—to provide reliable evidence of usual and 

accustomed treaty-time fishing at particular grounds and stations on a more 

probable than not basis.  The Quileute and Quinault cannot avoid their 

evidentiary burden by pointing to litigation choices the parties made in the 34-

year-old Makah decision.   

The Quileute and Quinault’s claim that the Makah ocean boundary 

ruling supports drawing their western boundary line due north and south also 

ignores the differences in the physical characteristics of the coastline.  The 

coastline in the Makah’s fishing area (Cape Flattery south to Norwegian 

Memorial) generally trends north to south, parallel to the line of longitude at 

which their halibut banks are located, with less than a two-mile deviation.  

MER 127, 132.  Accordingly, to the extent that a straight north-south western 

boundary line may have been used to establish fishing grounds south of well-

known halibut banks, the line generally mirrors the direction of the coast along 
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the Makah’s territory.  The same is not true for the coastline along the 

Quileute’s and Quinault’s territories as discussed above.   

Furthermore, because no party in the Makah ocean boundary 

subproceeding disputed the manner in which the line was drawn, the Makah 

decision did not discuss the question of how to orient the western boundary 

with respect to the shape of the coastline, and it does not control the outcome 

here.  Cooper Indus., Inc. v. Aviall Servs., Inc., 543 U.S. 157, 170, 125 S. Ct. 

577 (2004) (“Questions which merely lurk in the record, neither brought to the 

attention of the court nor ruled upon, are not to be considered as having been so 

decided as to constitute precedents.”) (quoting Webster v. Fall, 266 U.S. 507, 

511, 45 S. Ct. 148 (1925)). 

If this Court upholds the district court’s ruling that the boundary of usual 

and accustomed fishing grounds and stations can be set by generalized travel 

distances, without regard to evidence of particular places or locations where 

hunting regularly and customarily took place, then the boundary should be 

measured in a consistent manner across the entire length of the Pacific 

coastline—at the specified distance from shore—and no further.   

The Quileute and Quinault may claim that setting a boundary parallel to 

the slanted shoreline presents an unworkable line that would be difficult for 
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present-day fishers to follow.  That assertion is unsupported by the record.  The 

Makah and the State both submitted declarations contesting that assertion.  

WER 5-6; WER 8-10.  Modern electronics easily allow a vessel operator to 

follow a boundary set by a measurement to the shore, no differently than a 

vessel operator would need to rely on electronics to find a boundary line set by 

a measurement at its northern point and then tailing due south.  More 

importantly, this convenience argument carries no legal weight.  Convenience 

in line drawing might be appropriate where it approximates and conforms to 

the evidence of a tribe’s usual and accustomed fishing grounds and stations.  

But convenience cannot be used to establish fishing grounds and stations 

covering hundreds of square miles of area that are unsupported by any 

evidence or indicia of regular treaty-time activity.   

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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VIII. CONCLUSION 

The district court’s order should be reversed, and this matter remanded 

for further proceedings consistent with this Court’s guidance.   

RESPECTFULLY SUBMITTED this 6th day of July, 2016. 

ROBERT W. FERGUSON 
Attorney General 
 
s/ Michael S. Grossmann   
MICHAEL S. GROSSMANN 
Senior Counsel 
WSBA 15293 
1125 Washington Street SE 
Post Office Box 40100 
Olympia, WA  98504-0100 
(360) 586-3550 
email:  mikeg1@atg.wa.gov 
Attorneys for State of Washington 

ROBERT W. FERGUSON 
Attorney General 
 
s/ Joseph V. Panesko   
JOSEPH V. PANESKO 
Senior Counsel 
WSBA 25289 
1125 Washington Street SE 
Post Office Box 40100 
Olympia, WA 98504-0100 
(360) 586-0643 
email: joep@atg.wa.gov 
Attorneys for State of Washington 
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STATEMENT OF RELATED CASES 

 Defendant-Appellant State of Washington is aware of the following related 

cases pending in the Court that may be deemed related to this case under Ninth 

Circuit Rule 28-2.6:  Upper Skagit Indian Tribe v. Suquamish Indian Tribe, 

No. 15-35540, and United States v. Lummi Nation, No. 15-35661.  These appeals 

arise out of the same underlying district court proceeding, but involve unrelated 

disputes and are separate district court subproceedings (2:2014-sp-00001-RSM, 

and 2:2011-sp-00002-RSM).   

 Dated this 6th day of July, 2016.   

      ROBERT W. FERGUSON 
      Attorney General 
 
 
      /s/ Joseph V. Panesko     
      JOSEPH V. PANESKO 
      Senior Counsel 
      WSBA No. 25289 
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2016.   

I certify that all participants in the case are registered CM/ECF users and 

that service will be accomplished by the appellate CM/ECF system.   

Dated this 6th day of July, 2016, at Olympia, Washington. 

 
 
       s/ Dominique Starnes   
       Dominique Starnes 
       Legal Assistant 
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