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The Ute Indian Tribe (“Tribe") respectfully submits its reply brief. 

INTRODUCTION 

As the Tribe discussed in its opening brief, the State of Utah explicitly 

represented to the United States Supreme Court that the dispute in Hagen did not 

involve tribally owned trust land.1  Further, as the Tribe also discussed, the crime 

in Hagen occurred on land that passed from trust to fee status under the 1902-1905 

allotment Acts; therefore, Hagen did not involve, and the Hagen Court did not 

address, the jurisdictional status of unsold surplus lands that were subsequently 

restored to tribal ownership and “added to and made a part of the existing 

reservation.”2  This is undisputable and undisputed. 

Much of the land within the original Myton townsite consists of land 

restored to tribal ownership.  Myton was forced to admit as much in their 

response.3  Regardless of how Myton designates that land in its various semantic 

formulations, see, e.g., App. VI, 974-75 (having published maps showing 

substantial amounts of Indian land within the original Myton townsite, the City 

submitted a revisionist affidavit attempting to call those Indian lands “townsite 

lots”), the jurisdictional status of lands restored to tribal ownership was not at issue 

in Hagen.  Under the 1945 Order of Restoration, and the holdings in Ute I through 

                                                            
1 Opening Brief (App. Br.) §§ I, II; Brief of Respondent, Hagen v. Utah, 1993 WL 
384805, at * 5 (1993) App. XVII, 2390.   
2 1945 Order of Restoration, 10 Fed. Reg. 12409 (emphasis added); App. Br. 23. 
3 Myton Brief (Myton Br.) at 16. 
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V, those lands are Reservation.  They are under the jurisdiction of the Tribe and the 

United States—not under the jurisdiction of the State of Utah or Myton.  This is 

simply undisputable.  The entirety of Myton’s response brief is an attempt to 

obfuscate this simple fact from the Court.   

REPLY TO INACCURACIES IN MYTON’S RESPONSE BRIEF 

 
In Ute VI, the Tenth Circuit described the actions of the State of Utah and its 

counties and municipalities as a “campaign” to relitigate the boundaries of the 

Uintah and Ouray (U&O) Indian Reservation, and the Court described the 

campaign as the most serious state encroachment on tribal sovereignty “to come 

our way in a long time.” 4  The town of Myton—regardless of its assertions to this 

Court—has been an active player in the relitigation campaign.  Therefore, before 

proceeding to its legal argument, the Tribe feels compelled to respond to some of 

the more troubling representations Myton has made to the Court in its response 

brief.  The Tribe will begin with Myton’s assertion that: 

The Tribe has repeatedly attempted to transform this case into a 
dispute over ownership of land.  Myton does not dispute that the Tribe 
owns certain land within the City”5       

The Tribe’s attorneys nearly fell out of their chairs when they read that sentence 

because, as described below, Myton in fact has vigorously and unequivocally 

                                                            
4 Ute Indian Tribe v. State of Utah, 790 F.3d 1000, 1005-08 (10th Cir. 2015) (Ute VI). 
5 Myton Br. at 16 (emphasis added).  
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disputed both the Tribe’s ownership of lands within Myton and the Tribe’s 

sovereign authority over its lands.6  And while Myton seems to delight in 

cataloguing the Tribe’s various motions for clarification and reconsideration, what 

Myton does not do is provide any context for the Tribe’s motions because that 

context would reveal Myton’s own provocative actions that necessitated the 

Tribe’s motions to clarify and reconsider.  To give the Court a more balanced and 

complete picture of the proceedings below, the Tribe provides the following 

chronology: 

June 24, 2013, the district court deferred ruling on Myton’s motion to 

dismiss, saying the dismissal motion presented a “factual question,” i.e., the 

question of whether there are tribal trust lands within Myton.7 

February 25, 2014, although Myton’s dismissal motion was still pending and 

Myton had not answered the Tribe’s complaint or filed a counterclaim, Myton filed 

a motion for summary judgment and asked the district court to rule that the Tribe 

“has no ownership interest in or control over … unoccupied lots” in Myton.8  

                                                            
6 E.g., Myton’s Motion for Summary Judgment, Dkt. 466, App. VI, p. 948. 
7 App. IV, pp. 578:11-581:9; as Myton notes in its answer brief and the Tribe herein 
concedes, the district court did not deny the dismissal motion at the 6/24/2013 hearing 
and the Tribe accordingly corrects the statement on p.2 of its opening brief, stating the 
district court orally denied the motion.  
8 Myton’s Motion for Summary Judgment, Dkt. 466, App. VI, p. 948.  Note that Myton 
and Duchesne City are both represented by the same law firm, and that firm filed an 
identical summary judgment motion on behalf of Duchesne City.  Dkt. 466 is captioned 
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(emphasis added)  Myton’s summary judgment was supported by the Declaration 

of CoraLee Sanchez, the Executive Secretary of the Duchesne County Community 

Development [Department].  In her Declaration, Ms. Sanchez averred that: 

There are a number of lots in the municipalities of Duchesne and 
Myton which have never been conveyed to a private individual or 
entity.  These lots are commonly referred to as “Indian Lots.”  Based 
on my research, these lots are more properly referred to as “Townsite 
Lots,” as there is no record that the Ute Tribe has any claim to such 
lots.  (emphasis added)9 

April 30, 2014, at the direction of the district court, the parties submitted a 

proposed pretrial order, listing witnesses, exhibits, and issues of fact and law for a 

tentative trial.10  In Myton’s section of the proposed pretrial, Myton asserted that 

“the Tribe is prohibited from claiming ownership over Myton City’s roads, alleys, 

rights-of-way, unoccupied lots, or unpatented lands.”11  (emphasis added) 

August 22, 2014, at the direction of the district court, the parties submitted a 

second proposed pretrial order, again listing witnesses, exhibits, and issues of fact 

and law.12  In Myton’s section of the proposed pretrial, Myton asserted that “land 

within Myton City was never returned to Tribal ownership.”13  (emphasis added) 

                                                                                                                                                                                                

as Myton’s motion, but it contains the exact same language as the summary judgment 
motion filed by Duchesne City, Dkt. 465.  
9 App. VI, 974-75.  
10 App. XX and XXI, 2825–2979.   
11 App. XXI, 2863. 
12 App. XX and XXI, 2825–2979.   
13 App. XXI and XXII, 2980 and 3010. 
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September 22, 2014, the district court dismissed the Tribe’s claim against 

Myton and directed Myton’s counsel to prepare a draft order.14 

October 9, 2014, Myton’s counsel emailed a draft judgment to the court’s 

chambers, but failed to notify the court that the Tribe had raised objections to the 

draft judgment.  Myton’s five-page draft purported to grant summary judgement in 

Myton’s favor, dismissing all the Tribe’s “claims … to ownership of, or control or 

jurisdiction over any property within the boundaries of the Town of Myton.”15   

October 16, 2014, the Tribe objected that Myton’s draft order vastly 

exceeded the scope of the court’s oral ruling, and the Tribe provided its own 

alternative draft order16 

October 24, 2014, Myton responded to the Tribe’s objection to the draft 

order, contending the court could “consider any argument presented in Myton’s 

dispositive motions in drafting a final Order and Judgment.”17  

December 3, 2014, the district court conducted a hearing on the parties’ 

competing draft orders, and the court concluded the hearing by saying, “I will 

                                                            

14 App. XIII, 1813-15. 
15 Myton’s draft order was not filed through the CM/ECF system, but a copy of the draft 
order and email transmission are attached to the Tribe’s reply brief. 
16 Dkt. 717, App. XIII, 1957.  
17 Dkt. 722, App. XIII, 1977.  The Tribe replied to Myton in Dkt. 731, App. XIII, 1979.  
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reserve on the proffered orders and their objections, and the Court will prepare 

orders of its own.”18 

December 8, 2014, the Tribe filed a “Motion for Leave to Clarify and to 

Supplement the Record in Support of the Tribe’s Objection to Myton City’s 

Motion to Dismiss, Dkt. 200, and Motion for Summary Judgment, Dkt. 466.”19  In 

its motion the Tribe said: 

The Ute Tribe believes the Tribe has been denied due process and 
equal protection of the law by the unprecedented manner in which the 
District Court has considered and preliminarily ruled upon Myton 
City’s motion to dismiss, Dkt. 200, and the City’s motion for 
summary judgment, Dkt. 466.20  

The significance of this language is that it documents that the Tribe’s properly 

preserved due process objections were lodged before the court entered its written 

order.  Myton simply is mistaken in saying the Tribe is seeking to raise due process 

objections for the first time on appeal.21 

January 28, 2015, the district court entered an order dismissing the Tribe’s 

claims against Myton (though the court did not certify the order as final under Rule 

54(b)).22 

                                                            
18 App. XIV, 2068. 
19 Dkt. 746, see also Dkt. 745, App. XIV, 2095, 2081.   
20 Dkt. 746, App. XIV, 2099. 
21 Myton Br. at 57. 
22 Dkt. 786, App. XVI, 2258. 
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February 5, 2015, Myton’s attorney sent a letter to the Tribe’s counsel 

demanding the Tribe “immediately cease any and all” work on the Tribe’s 

construction of a tribally-owned Community Center being built on tribal trust lands 

in Myton; the letter insisted the Tribe was required to comply with Utah state and 

Myton municipal zoning and building regulations and also included the following 

thinly-veiled threat: 

If the Tribe fails to abide by this notice the Tribe and the center will 
be subject to all of the legal and practical consequences of 
constructing a building on land that is owned by another person and 
without zoning approvals and building code permits, inspections or 
approvals including, but not limited to, having the building 
subsequently belong to another person or torn down and the land 
restored to its original state.23 

February 11, 2015, the Tribe’s counsel sent a response letter to Myton’s 

counsel and included a land status verification from the Department of Interior, 

Bureau of Indian Affairs, identifying the land on which the tribal Community 

Center was being built as tribal trust lands.24  The Tribe’s response letter also 

stated: 

As you know, the State of Utah and its political subdivisions and 
municipalities have no governmental power over Indians on Indian 
lands.  Therefore, the land in question is not subject to Utah state law 
or Myton municipal ordinances.25 

                                                            

23 App. XVIII, 2576. 
24 Dkt. 795-2, App. XVI, 2345, included as Exhibit B to the Tribe’s Motion to Clarify, 
Dkt. 795, App. XVI, 2327. 
25 Id. 
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February 18, 2015, the Deseret News in Salt Lake City published a 

newspaper article on the construction controversy; the article quoted Myton’s 

attorney as saying: 

“The town wants to see the (tribal community) center built, but with 
this [dismissal] ruling of the court there are two questions,” said J. 
Craig Smith, an attorney for Myton.  “Ownership of the land is one 
question that’s out there, the other is jurisdiction.  Does the town have 
the responsibility … for enforcing building and zoning codes?  That’s 
all kind of up in the air,” Smith said.26 

Myton’s attorney was also quoted in the article as saying, “My understanding, 

from talking to the [Myton] City Council, is that if we knew we were the owners of 

this site, we would probably just give a deed to the tribe to give them the property 

to do this.”27    

February 25, 2015, the Tribe filed a motion to clarify the 1/28/2015 

dismissal order and an alternative motion to reconsider the order, and directed the 

district court’s attention to the dispute over the construction project that had 

erupted only two days after entry of the court’s dismissal order.28  In the Tribe’s 

subsequent reply memorandum, the Tribe directed the district court’s attention to 

the statements Myton’s counsel made to the Deseret News, and said, “When, as 

here, both parties to a legal dispute are confused over the meaning of a court order, 

                                                            
26 App. XVIII, 2583. 
27 Id. at 2584. 
28 Dkts. 795 and 796, App. XVI, 2327, 2368. 
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there clearly are legitimate grounds for clarifying and/or reconsidering the court 

order in question.”29   

March 24, 2015, with no action taken by the district court on the Tribe’s 

earlier motions to clarify and/or reconsider, the Tribe filed a second motion to 

reconsider the dismissal order, the second motion addressing the issue of collateral 

estoppel.30 

April 20, 2015, the Tribe filed a third motion to reconsider the dismissal 

order, the third motion addressing the 1945 Restoration Order and the State of 

Utah’s comments to the U.S. Supreme Court in the State’s Hagen brief.31  

April 22, 2015, the district court conducted a court hearing and allowed the 

Tribe to argue all grounds for clarification and/or reconsideration that had been 

raised under all three of the Tribe’s reconsideration motions, including the issues 

of judicial estoppel and fraud upon the court.32 

May 5, 2015, the district court entered an order denying the Tribe’s motions 

to reconsider or clarify, and certifying the 1/28/2015 dismissal order as final under 

Rule 54(b).33 

                                                            
29 Dkt. 817, App. XVIII, 2557. 
30 Dkt. 814, App. XVIII, 2519. 
31 Dkt. 826, App. XIX, 2664. 
32 App. XX, 2771-90. 
33 App. XXIII, 3204. 
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DISCUSSION OF LAW 

I. THE LANDS RESTORED TO THE RESERVATION BY THE 1945 ORDER OF 

RESTORATION ARE RESERVATION. 

Despite the State of Utah and Myton’s attempt to sow confusion, the present 

matter is actually very simple.  In fact, as the heading to this section shows, the 

statement of the issue is nearly a tautology. 

The 1945 Order of Restoration, issued pursuant to a Congressional 

delegation of authority, returned unpatented lands within the original Myton 

townsite to the Reservation.   

In Ute III, this Court ruled that the Tribe’s Uintah Valley Reservation was 

not diminished by allotment and non-Indian settlement.  Under that holding, the 

townsite of Myton was situated entirely in Indian Country. 

In Hagen, the Supreme Court determined that a parcel of land on which a 

crime occurred was not within Indian Country.  The Supreme Court then provided 

a rationale which, if extended beyond the holding, would mean that lands were not 

reservation if they were: 1) not allotted, 2) patented under the 1902/1905 allotment 

Acts, and 3) not thereafter returned to the Tribe.  Under that rational, the location 

of the crime in Hagen, and about half the land within the original townsite of 

Myton (lots that passed from trust to fee status pursuant to the 1902-1905 allotment 

Acts) would not be Indian Country.  But under that same rational about half the 

land within the original townsite would be Reservation. 

Appellate Case: 15-4080     Document: 01019539447     Date Filed: 12/14/2015     Page: 14     



11 
 

In Ute V, the Tenth Circuit had to determine how to synthesize Hagen and 

Ute III.  The two sides both took opposing “all or nothing” positions on how the 

Court should synthesize Hagen and Ute III.  This Court rejected those arguments 

and held that Ute III’s mandate controls unless the land was unalloted, patented 

under the 1902/1905 Acts, and not thereafter returned to the Tribe: 

[W]e agree that Hagen’s only effect was to reduce (and not terminate) 
the boundaries of the Uintah Valley Reservation to the extent that 
lands within the Reservation were unallotted, opened for settlement 
under the 1902-1905 legislation, and not thereafter returned to tribal 
ownership.  Accordingly, we hold that our prior judgment in Ute 
Indian III should be, and is now, modified to the extent that lands 
within the original reservation boundaries were unallotted, opened to 
non-Indian settlement under the 1902-1905 legislation, and not 
thereafter returned to tribal ownership.34 
   
If we were drawing on a blank slate, we could debate whether there were 

other and better ways for the Ute V Court in to synthesize Ute III and Hagen.  For 

instance, the Ute V Court could have ruled that because the Tribe was not a party to 

Hagan, and because of the State’s misuse of the judicial process, the mandate from 

Ute III, in which the State and Tribe were parties, could not be disturbed by a 

decision that the State had secured in a case to which the Tribe was not a party.  

See App. Br. at 44-45.  In fact the Tribe continues to believe that outcome would 

have been the better reasoned decision.  Id.  This Court, in Ute V, could have lifted 

the Ute III mandate solely as it related to the land actually at issue in Hagen, i.e. 

                                                            
34 Ute Indian Tribe v. Utah, 114 F.3d 1513, 1528 (10th Cir. 1997) (Ute V).   
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the lot on which the crime at issue occurred.  Or the Court could have lifted the 

mandate based upon a detailed analysis of the scope, holding, and rationale of the 

Hagen decision.   

This Court took the latter approach.  Although that approach represented a 

greater victory for the State than the Tribe, the Tribe accepted it.  The Tribe has 

consistently acknowledged that the Tribe is required to take the good along with 

the bad from Ute V.  In contrast, the State, counties, and cities accept only a part of 

Ute V; thus while the State, counties, and cities contend that all parties are bound 

by that part of Ute V that was a victory for the State, they simultaneously insist that 

the State, counties, and cities can perpetually relitigate that part of Ute V that was a 

victory for the Tribe.   

Myton should lose all credibility with this Court for its pretense that the 

Tribe is refusing to accept the decision in Ute V.  Myton bases portions of its 

argument on the assertion that the Tribe is seeking jurisdiction over lands within 

the original Myton townsite that were patented to non-Indians.  Myton Br. at 16, 

52.  That is simply false.  It is Myton that is refusing to accept the part of Ute V 

that it doesn’t like, i.e., that the Reservation includes lands that were restored to 

tribal ownership.  Myton does not dispute the Tribe’s detailed discussion that 

approximately half the land within the original Myton townsite consists of 

unpatented land that was returned to the Reservation.  App. Br. at 24 (citing App. 
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IV, 578:18-579:12; App. XIX, 2664-2737).  It is Myton that is claiming that land 

which Myton knows was restored to the Reservation, App. Br. at 6-7, Myton Br. at 

20, is not Reservation.   

The State and Myton in effect assert that in Ute V this Court could have 

synthesized Ute III and Hagen to mean that the whole of the original Myton 

townsite was not Indian Country.  As the Tribe correctly discussed in its opening 

brief, that simply is not a permissible synthesis of Hagen and Ute III because: 1) 

the issue presented to the Supreme Court in Hagen excluded restored lands and the 

Supreme Court then did not analyze the status of the restored lands within the 

originally reserved Myton townsite; and 2) the rationale in Hagen and Indian land 

legal precedents generally supports that the land which the United States restored 

to the Reservation is exactly that—restored to the Reservation.  

But what makes this appeal easy is that the Tenth Circuit has already issued 

the decision that synthesizes Ute III and Hagen.  The central purpose of Ute V was 

to provide that exact synthesis.  The parties thoroughly briefed those issues to this 

Court in Ute V, and this Court then issued its decisions containing the binding 

synthesis.  As is most relevant here, this Court concluded that “restored lands” 

remain Reservation.  Approximately half of the Myton townsite consists of 

restored lands.  Despite the State and its sub-entities’ persistent efforts, and despite 
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the district court’s open disagreement with this Court’s Ute V synthesis, we are not 

here to arrive at a new synthesis. 

This Court very simply needs to remand with instructions for the district 

court to follow Ute V—to do exactly what the district court said it was going to do 

when it first confronted, and rejected, the very same argument that Myton and the 

State now make to this Court.35   

As Myton is forced to admit, much of the land in the original Myton 

townsite never passed from trust to fee status under the 1902-1905 allotment Acts.   

The parties agree that the Indian Reorganization Act (IRA), enacted thirty 

years after the 1902-1905 Acts, authorized the Secretary of the Interior to take land 

into trust for federally recognized tribes.  That provision of the IRA grew out of 

Congress’ acknowledgement of the great harm that allotment of tribal lands had 

caused to tribes.  In the IRA, Congress stopped the bleeding of tribal lands: it 

prohibited further allotments and provided for restoration to federal trust 

ownership of the unsold “surplus” lands that had been opened for non-Indian 

settlement under allotment.  See generally FELIX S. COHEN’S HANDBOOK OF 

                                                            
35  App. IV, 580:12-19 (June 24, 2013 Transcript at 8, l. 12-19): 

THE COURT: Hagen was -- the Supreme Court wasn't given the 
information in reference to allegation or restoration, and we will just do as I 
suggested. I won't rule on your motion today. You take a look and you look 
at the existing factual matters as to whether we have allotted or restored 
tribal lands within the boundaries of the City of Myton, and if so, you better 
determine what they are. 
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FEDERAL INDIAN LAW, §1.05 (2012 ed.).  As Myton does not dispute, the unsold 

surplus lands were withdrawn by the United States in 1934 until the matter of their 

restoration to tribal ownership under the IRA could be given consideration.  App. 

XIV, 2087, DOI Sol. Op., M-34912 (Apr. 11, 1947).  The parties agree that 

pursuant to the authority delegated under the IRA, the Secretary of the Interior in 

1945 ordered certain lands within the former reservation, including land within 

Myton, to be taken into trust and restored to the Uintah Valley Indian Reservation 

(the “1945 Order”).  Myton admits that the 1945 Order was published in the 

Federal Register and that Myton did not challenge the order.  Myton Br. 37; U.S. 

Am. Br., 16 n. 12; Myton Reply to US, 5; 10 Fed. Reg. 12409 (Aug. 25, 1945).36  

Myton does not dispute that the 1945 Order by its terms took unpatented 

lands within Myton and “added [them] to and made [them] a part of the existing 

reservation.”  App. Br. 28.  Myton admits that the 1945 Order restored to the 

Reservation parcels of land that were subject to the Act of July 26, 1916, 39 Stat. 

389, some of which were inside the original townsite boundaries.  Myton Br., 38 n. 
                                                            
36 Without legal explanation, Myton asserts in its response to the United States’ Amicus 
brief that because Myton now claims that it did not think the published restoration order 
applied to the unsold lands within the original Myton townsite, the result is that the 
published order has to be interpreted to exclude those unsold and restored lands within 
the originally reserved townsite.  As the United States correctly noted, any challenge to 
the restoration order would be untimely.  Myton’s argument that the Order must be 
interpreted to say what Myton wants it to say is also, of course, without merit.  
Additionally, Myton has, at all times, known that the predicate for restoration under the 
IRA applied to about half of the lands within the original Myton townsite: neither Myton 
nor others had purchased most of the land within the original Myton townsite, and Myton 
also knew that neither Myton nor others had patents for those lands.   
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12; Myton Reply to US, 8.  Myton further acknowledges that the Tribe’s 

Reservation was “enlarged by the 1945 Order of Restoration.  Resp. to United 

States at 4 (quoting Perank).  See also 39 Stat. 389 (specifying tracts inside 

Myton).  

Myton’s erroneous assertion that the Restoration Order does not apply to 

unpatented lands within the original Myton townsite is based on its contention that 

when the Supreme Court used the word “Myton” it meant all land within the 

originally reserved townsite.  Knowing that Myton has been making that incorrect 

assertion throughout this case, the Tribe went to substantial lengths to discuss the 

multiple, obvious, independent flaws with Myton’s prior incorrect assertion.  App. 

Br. §§ I, II & III. 

Myton has no response to the Tribe’s detailed discussion of the multiple 

independent reasons why this Court cannot base its decision in this appeal on 

Myton’s incorrect assertions.  And so Myton bases its response brief on an 

assumption that is both incorrect and that Myton does not even attempt to justify, 

that is, that when the United States Supreme Court referred to “Myton” in its 

discussion about land that was opened to non-Indian settlement and not thereafter 

returned to the Tribe, the Supreme Court actually meant “the original townsite of 

Myton, notwithstanding the undisputable fact that much of the land in the original 
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townsite is actually unpatented land that was returned to federal trust ownership by 

act of Congress and federal order.”   

 As discussed in Section I of the Tribe’s opening brief, Myton’s argument is 

contrary to the rationale and the limitations on Hagen, and contrary to this Court’s 

review of Hagen and limited modification of its Ute III mandate.  Ute V is 

consistent with Congress’ and the Executive Branch’s clear authority to restore 

lands to Reservations, as well as the federal moratorium and subsequent restoration 

discussed above.  Myton could not make any response to the Tribe’s’ detailed 

analysis of these multiple interlocking authorities, all of which establish that Ute V 

(which Myton admits is binding, Myton Br. at 24) does not withdraw the Ute III 

mandate from those lands within the original Myton townsite that were restored to 

the Reservation.  

 As discussed in Section II of the Tribe’s opening brief, Myton’s current 

argument is also contrary to the State of Utah’s representations to the Supreme 

Court that Hagen did not involve the question of jurisdiction over restored lands.  

Myton cannot dispute and does not dispute that the State of Utah acknowledged in 

its Hagen brief that the lands restored to tribal ownership by the 1945 Restoration 

Order are Indian Country.  

 As discussed in Section III of the Tribe’s opening brief, Myton’s argument is 

based on dicta in Hagen, not the holding, and the dicta is contrary to the rationale 
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of the case, and then contrary to the binding mandate of Ute V based upon this 

Court’s syntheses of Hagen and Ute III.  Hagen was limited to non-trust fee lands 

in Myton and had nothing to do with trust lands that were restored to reservation 

status by the 1945 Restoration Order.  It would be directly contrary to the Supreme 

Court’s own precedent (much less the Constitution) to suggest that the Supreme 

Court would or could unilaterally diminish a reservation, Solem v. Bartlett, 465 

U.S. 463, 470 (only Congress can divest reservation of land and diminish its 

boundaries), much less that the Supreme Court would do so with no discussion 

whatsoever of the Congressional enactments (the Indian Reorganization Act) or the 

Executive authorities (the 1945 Order) under which such a reservation was 

established. 

It must also be emphasized that Myton fails to understand the nature and 

meaning of tribal “ownership” of reservation trust lands.  Myton frequently claims 

that the Tribe is also seeking “ownership” over lands in Myton separate from its 

claims for jurisdiction.  See, e.g., Myton Br. at 40 n.13.  To be clear, the Tribe 

seeks to prevent the unlawful exercise of State criminal jurisdiction over tribal 

members on the Tribe’s reservation lands.  Reservation lands are owned in fee by 

the United States of America and held in trust for the beneficial ownership of the 

Tribe.  Myton falls victim to the very imprecision that it wrongly attributes to the 

Tribe by failing to distinguish between lands that are owned by tribes in fee from 
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tribal lands that are held in trust by the United States.  Myton Br 36 (citing 

COHEN’S HANDBOOK OF FEDERAL INDIAN LAW, § 15.03).  At issue in this appeal 

are the latter, in which beneficial ownership and tribal jurisdiction merge.  

Contrary to Myton’s claim, tribal trust land is in fact “synonymous with tribal 

jurisdiction,” and derives, in any event, not from a statutory delegation under 18 

U.S.C. § 1151, but from the Tribe’s retained sovereignty and the United States’ 

trust responsibility. Myton Br. at 35. COHEN’S HANDBOOK OF FEDERAL INDIAN 

LAW, § 15.04[3][b] (discussing tribal lands set aside under authority of statute).  

As the Tribe has noted, the original area reserved for Myton was a one mile 

by one mile square.  It is particularly troubling to the Tribe that Myton and/or its 

non-Indian residents were given the opportunity to purchase land within that one 

square mile area for the bargain rate of $1.25 per acre (the proceeds of which were 

payable to the Tribe), and Myton now comes before this Court, admitting that no 

one purchased much of that land, and further admitting that the United States never 

issued patents for much of the land, yet Myton nonetheless asserts, without any 

legal basis, that Myton should have some unspecified interest in the unpurchased 

lands, i.e., in short, a windfall. 
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II. LACHES DOES NOT BAR THE TRIBE FROM ASSERTING JURISDICTION OVER 

PORTIONS OF THE RESERVATION WHICH THE FEDERAL GOVERNMENT 

RESTORED TO FEDERAL TRUST OWNERSHIP AND TO THE RESERVATION. 

Myton now argues that laches bars the Tribe from asserting jurisdiction over 

lands within Myton that were restored to trust reservation status by the 1945 Order.  

Myton Br. 16-17.  Its argument is wrong on both the law and the facts.   

Because the restored lands are owned by the United States and held in trust 

for the benefit of the Tribe, laches does not apply.  Guar. Trust Co. of New York v. 

United States, 304 U.S. 126, 132 (1938) (the sovereign is exempt from the 

consequence of its laches).  

Unlike City of Sherrill v. Oneida Indian Nation, 544 U.S. 197 (2005), on 

which Myton largely relies, the tribal lands at issue in Myton are owned by the 

United States, which holds them for the benefit and enjoyment of the Tribe.  

To the extent Myton is challenging the Tribe’s claims of beneficial 

ownership under the 1945 Order, the Quiet Title Act, 28 U.S.C. § 2409a, would 

bar such claims.  Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. 

Patchak, -- U.S. --, 132 S. Ct. 2199, 2205 (2012) (QTA specifically authorizes 

quiet title actions except when they involve Indian lands).  

The Tribe in its action has not alleged a “dispossession,” but an interference 

with tribal sovereignty.  Nor has the Tribe been less than diligent in pursuing its 

rights.  Myton cannot seriously claim any “long-settled expectations” that would 

Appellate Case: 15-4080     Document: 01019539447     Date Filed: 12/14/2015     Page: 24     



21 
 

bar relief.  Myton Br. at 45.  Myton’s claim that for “108 years, between 1905 and 

2013,” everyone accepted the “jurisdiction and governance exercised by Myton as 

a Utah municipality” is false to the extent Myton is referring to restored lands and 

is misleading.  Myton Br. at 4 (Myton organized into a municipality under Utah 

law in 1927).  Less than seven years later, the United States put an end to the sale 

of “surplus land” on reservation.  Twenty years after Myton’s organization as a 

municipality, lands within Myton were restored to reservation status by the 1945 

Order.  Myton did not seek judicial review of that order.  Only thirty years after 

that, the Ute Tribe filed suit in Ute Indian Tribe v. Utah, to enjoin the defendants’ 

efforts to bar application of the Tribe’s Law and Order Code.37  And from issuance 

of Ute III forward, the federal courts have recognized that the lands at issue in this 

case—the restored lands—are part of the Reservation.  Contrary to Myton’s 

assertion, the Tribe is not challenging Myton’s jurisdiction or governance over 

lands patented under the 1902-1905 allotment Acts that are within the original 

Myton townsite.  As noted above, the Tribe has accepted Myton’s jurisdiction over 

those patented lands.  But through this long-running case, the federal courts have 

established that the restored lands are Reservation, subject to the jurisdiction of the 

Tribe and the United States.  The only “justifiable expectations” that have arisen in 

the 30-plus years since then is that (1) this litigation may never end because (2) the 

                                                            
37 App. I, 126 (Tribe’s Complaint). 
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State and its sub-entities assume they may disregard the Tribe’s federal rights with 

impunity.  Even as to non-trust lands within the city, the Hagen litigation gives the 

lie to Myton’s equally preposterous claim that “between 1945 and 2013” the Tribe 

and the United States “accepted” Myton’s jurisdiction unquestioningly.  Myton Br. 

45-46.  As this also suggests, the Tribe has never ceased struggling to enforce its 

rights against state intrusion.  Myton Br., 16-17.  

III. THE DISTRICT COURT ERRED IN STRIKING THE TRIBE’S THIRD MOTION TO 

RECONSIDER ITS DISMISSAL ORDER. 

In section IV of its opening brief, the Tribe discussed the district court’s 

error in striking the Tribe’s third motion to reconsider.38  The legal discussion 

above shows that the district court committed an inexplicable and reversible error 

when it first said that, because Hagen did not address the restored lands, Myton 

needed to provide proof regarding restored lands in the originally reserved Myton 

townsite, but then, inexplicably, over a year later the court suddenly reversed itself 

and rejected Ute V and its own prior statement regarding the scope of Hagen.  

If the district court had considered and ruled on the Tribe’s motions for 

reconsideration, one would hope that it would have recognized its obvious error 

and corrected it or at least provided clarity on the scope and basis for its decision.  

Instead we have the current appeal.   

                                                            
38 App. XIX, 2664, Dkt. 826. 
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Myton discusses why it disagrees with the Tribe’s motions to reconsider.  

Most of its disagreement is based on its factual misrepresentations discussed 

above.  But additionally, Myton’s disagreement is not a basis to strike a properly 

filed motion.  The Tribe’s motion was properly filed and should not have been 

stricken.  App. Br. at 51.   

In section III of its brief, Myton also asserts that the Tribe has not preserved 

its arguments that the State, City and district court are bound by the 1945 

Restoration Order, or that the Tribe has not preserved its argument that State and 

City are bound by the State’s representations as to the scope of the issue presented 

in Hagen.  Myton’s argument is simply nonsense.  The core of this case since it 

was reopened in 2013 has been that the State is bound by these authorities and by 

this Court’s syntheses of Ute III and Hagen, and that the State, counties and cities 

are bound by the mandate in this case, all of which are based on this Court’s 

review of the scope of the issue presented in Hagen.  These issues are plainly 

preserved.   

CONCLUSION 

The district court erroneously held that “Myton” is not Indian Country, 

without clarifying the central issue of what it meant by “Myton.”  It erred by not 

reconsidering and clarifying. This Court should remand with clarity.  

Approximately half of the originally reserved one square mile townsite never 
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passed from trust to fee status under the 1902-1905 allotment Acts.  The United 

States returned the unsold surplus lands to the Reservation under the authority of 

the Indian Reorganization Act.  As this Court held in Ute V, Myton has jurisdiction 

over unalloted lands that were patented under the 1902/1905 Acts; Myton lacks 

jurisdiction over the lands that were restored to the Reservation.  Hagen is plainly 

not to the contrary.   

This Court must remand with instructions to the district court to do that 

which it ordered in Ute V—to consider the Tribe’s motion for a permanent 

injunction barring the State and its sub-entities from exercising criminal 

jurisdiction over lands restored to the Tribe under federal law and heretofore 

repeatedly recognized as Reservation in Ute I through Ute VI. 

Dated this 14th day of December, 2015. 

    Respectfully submitted, 
 
    FREDERICKS PEEBLES & MORGAN LLP 
 
    By:   /s/ Jeffrey S. Rasmussen     
     Jeffrey S. Rasmussen 
     1900 Plaza Drive 
     Louisville, Colorado  80027 
     Telephone:  303-673-9600 
     Facsimile:  303-673-9155/9839 
     Email Address:   
     jrasmussen@ndnlaw.com   
 
     Attorney for Plaintiff/Appellant  
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SMITH HARTVIGSEN, PLLC 
175 South Main Street, Suite 300 

Salt Lake City, Utah 84111 

Telephone: (801) 413-1600 

Facsimile: (801) 413-1620 

Attorneys for Defendant Town of Myton  

 

UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION 

 

 

 

UTE INDIAN TRIBE OF THE UINTAH & 

OURAY RESERVATION, UTAH,  

 

  Plaintiff, 

 

 v. 

 

THE STATE OF UTAH, DUCHESNE 

COUNTY, a political subdivision of the State 

of Utah, ROOSEVELT CITY, a municipal 

Corporation, DUCHESNE CITY, a municipal 

corporation, MYTON, a municipal 

corporation, and UINTAH COUNTY, a 

political subdivision of the State of Utah, Et. al 

 

  Defendants,  

 

 

 

Judgment and Order of Dismissal of 

Plaintiff The Ute Indian Tribe’s 

Complaint and Claims against 

Defendant Town of Myton 
 

Consolidated Action 

 

Civil Nos. 

2:75-cv-00408BSJ; 2:13-cv-00276BSJ 

2:13-cv-01079BSJ 

 

The Honorable Bruce S. Jenkins 

Senior District Judge 

 

 

 These consolidated matters came before the Court on September 22, 2014, at the Pretrial 

Conference, before the Honorable Bruce S. Jenkins, United States District Court Senior Judge 

pursuant to Rule 16, Fed. R. Civ. Proc. J.  Preston Stieff, Fredericks Peebles & Morgan LLP, 

Jeffrey Rasmussen, and associated counsel appeared representing the Plaintiff Ute Indian Tribe 

(the “Tribe”); the Utah State Office of Attorney General, Kathy Kinsman and Randy S. Hunter, 
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Assist. Attorneys General, representing the State of Utah Defendants; Suitter Axland, PLLC, 

Jesse C. Trentadue and associated counsel appeared representing Defendant Duchesne County; 

Grant H. Charles representing Defendant Roosevelt City; Smith Hartvigsen PLLC, J. Craig 

Smith and associated counsel representing the Town of Myton (“Myton”) and Duchesne City; 

and Ray, Quinney & Nebeker, P.C., E. Blaine Rawson, and associated counsel, representing 

Uintah County. 

 Pursuant to the Court’s notices to hear arguments on all pending motions, the Tribe and 

Defendant Myton argued their respective claims, issues and the relief requested by each party, 

including the Tribe’s several motions for injunctive and summary judgment relief (CM/EFC #s 

154, 176, 335, 361, and 653) and Defendant Myton’s Motions to Dismiss and for Summary 

Judgment (CM/EFC #s 200, 466 & 467).  After hearing the arguments, claims and proffers by 

counsel for the Tribe and counsel for Myton, having reviewed the memoranda, responses and 

authorities presented by each party, and with good cause appearing, 

THE COURT DETERMINES THAT: 

1. The Motion to Dismiss (#200) and the Motion for Summary Judgment (#s 466, 467), 

filed by the Town of Myton, should be GRANTED.  The Tribe’s motions, each and all, 

should be DENIED as to the Tribe’s claims and allegations against the Town of Myton. 

There is no material factual dispute as to any of the facts set forth in Defendant Myton’s 

motions and memoranda.  

2. All of the Tribe’s claims and allegations to ownership of, or control or jurisdiction over 

any property within the boundaries of the Town of Myton should be dismissed for the 

reasons set forth in Defendant’s motions and because all of the town of Myton was 

withdrawn from the Ute Indian Reservation in 1905 as a Presidential Townsite and was 
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not thereafter restored to the reservation.  Myton is not part of the Ute Indian reservation 

and is not in Indian country.  Hagen v. Utah, 510 U.S. 399, 421 (1994).   

3. The Court further determines that since its inception as a Presidential Townsite in 1905, 

Myton has exercised undisputed jurisdiction over all lands and property within its town 

limits, and undisputed ownership and control over all city lands and improvements within 

the town, including all public streets, roads, alleyways and thoroughfares. 

4. Prior to the Tribe’s complaint filed herein in 2013, the Ute Indian Tribe and the United 

States never claimed ownership of or sought to exercise any primary jurisdictional or 

supervisory authority over Myton or over any property within Myton. 

5. Prior to 2013, Myton was not a party to the initial core case  2:75-cv-00408-BSJ and was 

not a party to the appeal in Ute Indian Tribe v. State of Utah, 114 F.3d 1513 (10
th

 Cir. 

1997) (“Ute V”). 

6. In the current proceeding, the Tribe added Myton as a party in 2013, claiming that the 

Tribe has ownership of and jurisdiction over all lands, including all platted roads, streets, 

alleyways, lots and parcels, within Myton’s boundaries for which a patent was not issued 

by the United States prior to the 1945 Order of Restoration by the Secretary of the 

Department of the Interior. 

7.  In 1905, the land and area of the Myton Presidential Townsite was diminished and 

withdrawn from the Ute Reservation, reserved and set aside as a public Presidential 

Townsite by Presidential Proclamation, 34 Stat. 3139, on July 14, 1905 and July 31, 

1905.  Hagen v. Utah, 510 U.S. 399, 420-21 (1994).  A townsite plat and map of the 

Myton Presidential Townsite was entered and filed in the United States General Land 

Office on September 13, 1905, creating the Myton Townsite located in the West half of 
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the Northeast quarter, the Northwest quarter of Section twenty five, and the east half of 

the Northeast quarter of Section twenty six, Township 3 South, Range 2 West, Uintah 

Special Meridian, Utah, and specifically designating the individual platted lots, streets, 

roads, alleyways, and other public thoroughfares as part of the Townsite.   

8. The land comprising the original Myton Presidential Townsite was withdrawn from the 

Ute Indian Reservation and Indian Country, and was set aside as a Presidential Townsite 

under the same Presidential Proclamation and the same federal Townsite Act, 14 Stat. 

541, as the Town of Duchesne, Duchesne County, Utah.  After its creation, the Myton 

Presidential Townsite was organized as a Utah municipality in 1912 under the laws of the 

State of Utah, and has continued as a Presidential Townsite and municipality to the 

present day. 

9. Myton, and all property within the Myton Presidential Townsite, were not restored to the 

Ute Indian Reservation by the 1945 Order of Restoration by the Secretary of the 

Department of the Interior.  Hagen v. Utah, 510 U.S. 399, 420-21 (1994). 

10. Myton is a Utah Town under Utah Code Ann. § 10-2-301(f). Myton has always had since 

1905, continues to have, and now exercises, along with the State of Utah, full criminal 

and civil jurisdictional authority over all lands and persons within its town limits. 

11. The Duchesne County area is predominantly populated by non-Indians on the opened 

lands in and around Myton. Hagen v. Utah, at 421. 

Now, for these reasons, 

IT IS HEREBY ORDERED AND ADJUDGED  that the Town of Myton’s Motion to 

Dismiss (CM/EFC #200) and  Motion for Summary Judgment (CM/EFC #466 & 467) be and are 

hereby GRANTED, and the the Tribe’s several motions seeking relief against Defendant Myton 
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(including CM/EFC #s 154, 176, 335, 361, and 653, and all similar motions) are each DENIED 

with respect to any and all claims by the Tribe to the ownership of, jurisdiction or control over 

any property within the Town of Myton.   

IT IS FURTHER ORDERED that the Tribe’s complaint and claims against the Town of 

Myton are each and all DISMISSED with prejudice. 

Each party shall bear its own legal fees.  Taxable costs under Rule 54(c), Federal Rules of 

Civil Procedure, are awarded to this Defendant. 

 

DATED THIS ______ DAY OF ____________________, 2014 

 

BY THE COURT: 

 

____________________________________________ 

Bruce S. Jenkins 

United States Senior District Judge 

District of Utah 

 

 

Approved as to form: 

 

 

 

______________________________ 

Frances C. Bassett 

Jeffrey C. Rasmussen 

Attorneys for the Tribe 

 

 

UTAH ATTORNEY GENERAL 
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_____________________________________ 

Randy S. Hunter 

Katharine H. Kinsman 

Attorneys for Defendant State of Utah 

 

 

 
4844-6639-4655, v.  1 

Appellate Case: 15-4080     Document: 01019539447     Date Filed: 12/14/2015     Page: 39     


	Reply Brief DAF.pdf
	Pages from Reply Brief FINAL.pdf

