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STATEMENTS OF IDENTITY, INTEREST AND AUTHORITY 

 Federal Rule of Appellate Procedure 29(a) authorizes the State of 

Utah, as amicus curiae, to file this brief.   

 Utah has significant interests in this matter.  First, although the 

State is not a party to this appeal—because the order certified under 

Rule 54(b) names only Appellee Myton City as a defendant—the State 

remains a party in the underlying proceeding and has been a party in 

related prior proceedings addressing the boundaries of the reservation 

at issue here.  Second, the State has an interest in helping to defend a 

United States Supreme Court judgment in its favor establishing certain 

boundaries of the reservation so that the State knows precisely where 

within its borders it may, and may not, exercise its jurisdiction and 

enforce its laws.  Third, the State has an interest in refuting the 

Plaintiff-Appellant’s accusation that the State committed a fraud on the 

United States Supreme Court when it secured that prior victory. 
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ISSUES PRESENTED 

 

1. The State of Utah did not commit a fraud upon the United States 

 Supreme Court in Hagen v. Utah, 510 U.S. 399 (1994), nor can 

 that overdue claim be used to reverse the district court’s decision. 

 

2. The Supreme Court’s holding in Hagen that the “town of Myton  

 . . . is not in Indian country” is not dicta.
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ARGUMENT  

I. The State of Utah Did Not Commit a Fraud on the United 
 Sates Supreme Court  
 
 More than 20 years after the fact, Plaintiff-Appellant (the Tribe) 

alleges that the State made “false representations and omi[tted] 

material facts” in its Hagen response brief that caused the Supreme 

Court to conclude that Myton is not in Indian country.   Appellant’s 

Corrected Opening Brief (Aplt’s Br.) at 28.  This Court should reject the 

Tribe’s fraud-on-the-court argument for three reasons.   

 First, as Myton City explains in its brief, the Tribe did not 

preserve the fraud-on-the-court issue for appeal and has not shown 

plain error.  Brief of Appellee Myton City at 46-51.  The argument 

therefore provides no basis for reversal. 

 Second, even if the Tribe had properly preserved the argument—

and it has not—the State did not mischaracterize anything in its Hagen 

response brief.  Though not entirely clear, the Tribe appears to argue 

the State misleadingly told the Supreme Court that Myton was situated 

outside Indian country, and also failed to tell the Court that the 1945 

Restoration Order, according to the Tribe, gave part of Myton back to 
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the Tribe.  Aplt’s Br. at 27-28.1  In essence, the Tribe complains that the 

State’s recitation of the facts and law to the Supreme Court supported 

the Utah Supreme Court’s underlying holdings in Hagen and Parenk—

Myton is not in Indian country—rather than the contrary federal court 

conclusions in Ute I and Ute III that the reservation had not been 

diminished.  That is not fraud.  It’s honest advocacy.    

 Reviewing the State’s Hagen brief makes clear that the State did 

not mislead the Supreme Court about Myton’s status or hide the effect 

of the 1945 Restoration Order.  The State thoroughly explained the 

origins and status of the reservation and disputed lands, including 

Myton.  Brief for Respondent, Hagen v. Utah, 510 U.S. 399 (1994) (No. 

92-6281), 1993 WL 384805 at *5-*10.  The State even informed the 

Supreme Court that it could consider the record developed in the 

federal Ute Tribe case and cited to that record throughout its brief.  Id. 

at *3 n.2.  In particular, when the State asserted that “[t]he town of 

Myton—where Petitioner Hagen’s crime occurred—is situated on non-

                                      
1 Only a few pages later in its brief, the Tribe contradicts its fraudulent-
omission theory by asserting that the State of Utah “understandably” did not 
address whether the 1945 Restoration Order gave land in Myton back to the 
Tribe because “the issue was not implicated by the facts.”  Aplt’s Br. at 36.   
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trust land,” the State cited to a map that was part of the record in Ute I.  

Id. at *6 & n.3.    

 The State also told the Supreme Court that the 1945 Restoration 

Order had restored a large tract of the original reservation to the Tribe, 

which was evidence that the original reservation boundaries previously 

had been diminished.  Id. at *9, *33.  After explaining the effect of the 

1945 and 1948 restorations, the State reiterated there was no dispute 

that the tribal reserves, remaining allotments and restored lands were 

all Indian country.  Id. at *9.  The dispute in Hagen, the State argued, 

“involve[d] the approximately 400,000 acres of non-trust lands 

[including Myton] that were restored to the public domain and opened 

to settlement by the 1902 Act, as amended.”  Id. at *9-*10.  

 Any fair reading of the State’s brief in Hagen thus leads to the 

conclusion that there there was no “sleigh[t] of hand presentation of the 

facts.”  Aplt’s Br. at 27.  The State openly presented its position—in an 

adversarial proceeding whose sole purpose was to determine whether 

Myton was located in Indian country—using citations to the federal 

court record, all the while knowing the Supreme Court was fully 

informed about the Ute Tribe proceedings and decisions and also the 
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underlying Hagen and Perank state supreme court proceedings and 

decisions.  Under the circumstances, it is implausible to think that the 

State would have even tried to dupe the Supreme Court about Myton, 

much less that it would have succeeded in doing so.       

 Third, even if the Tribe’s allegations were true—which they are 

not—they would not constitute fraud on the court.  This Court has 

explained that “only the most egregious conduct,” such as bribing a 

judge or an attorney’s participation in fabricating evidence, amounts to 

fraud on the court.  Zurich N. Am. v. Matrix Serv., Inc., 426 F.3d 1281, 

1291 (10th Cir. 2005) (internal quotation marks omitted).  Less serious 

misconduct like “nondisclosure to the court of facts allegedly pertinent 

to the matter before it, will not ordinarily rise to the level of fraud on 

the court.”  Id. (internal quotation marks omitted). Moreover, the fraud 

must have been intentional.  Id.  And these high standards for proving 

fraud on the court are “strictly applied.”  Id.  

 Here, the Tribe at most accuses the State of mischaracterizing and 

omitting relevant facts.  Aside from being untrue, those allegations 

would not constitute a fraud on the court under this Court’s precedent. 
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II. Hagen’s Conclusion Regarding Myton Is Not Dicta 

 Invoking the mantra of dicta, both the Tribe and the United 

States, as amicus curiae, attempt to shrink Hagen’s holding that “the 

town of Myton . . . is not in Indian country” into a much smaller 

conclusion (because it offers them control of large parts of Myton).  But 

their argument fails for at least two reasons. 

 First, the dicta label is irrelevant.  Even if Hagen’s holding about 

Myton “could be plausibly characterized as dicta, [this Court’s] job as a 

federal appellate court is to follow the Supreme Court's directions, not 

pick and choose among them as if ordering from a menu.”  Surefoot LC 

v. Sure Foot Corp., 531 F.3d 1236, 1243 (10th Cir. 2008).  The Supreme 

Court’s directive about Myton, whether holding or dicta, could not be 

clearer no matter how badly the Tribe and others disagree with it.  

Indeed, this Court has repeatedly stated that it is “bound by Supreme 

Court dicta almost as firmly as by the [Supreme] Courts' outright 

holdings, particularly when the dicta is recent and not enfeebled by 

later statements.”  Bonidy v. U.S. Postal Serv., 790 F.3d 1121, 1125 

(10th Cir. 2015) (internal quotation marks omitted). 
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 Second, even if the label mattered, Hagen’s statements about 

Myton are not dicta.  Dicta is generally described as reasoning or 

statements “unnecessary to the Court’s decision.”  Kastigar v. U.S., 406 

U.S. 441, 454-55 & n.39 (1972); see also Bishop v. Smith, 760 F.3d 1070, 

1083 (10th Cir. 2014) (“Statements which appear in an opinion but 

which are unnecessary for its disposition are dicta.”).   

 Far from being unnecessary, determining Myton’s location relative 

to Indian country was the whole point of the Hagen decision.  The 

opinion’s first paragraph puts the matter beyond question.  “In this 

case,” the Supreme Court began, “we decide whether the Uintah Indian 

Reservation was diminished by Congress when it was opened to non-

Indian settlers at the turn of the century.”  Hagen, 510 U.S. at 401.  “If 

the reservation has been diminished,” the Court continued, “then the 

town of Myton, Utah, which lies on opened lands within the historical 

boundaries of the reservation, is not in ‘Indian country,’ see 18 U.S.C. § 

1151, and the Utah state courts properly exercised criminal jurisdiction 

over petitioner, an Indian who committed a crime in Myton.”  Id. at 401-

02.   
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 Later in the opinion, the Court again recounted Myton’s centrality 

to the underlying dispute:  “petitioner was charged in Utah state court 

with distribution of a controlled substance.  The offense occurred in the 

town of Myton, which was established within the original boundaries of 

the Uintah Indian Reservation when the reservation was opened to 

non-Indian settlement in 1905.”  Id. at 408.   

 Then, after analyzing the relevant issues, the Court “conclude[d]” 

in the final paragraph of its opinion, “that the Uintah Indian 

Reservation has been diminished by Congress.  Accordingly, the town of 

Myton, where petitioner committed a crime, is not in Indian country 

and the Utah courts properly exercised criminal jurisdiction over him.  

We therefore affirm the judgment of the Utah Supreme Court.”  Id. at 

421-22 (emphasis added).2   

 From the decision’s first paragraph to its last, there can be no 

legitimate question that Hagen meant what it said as a holding:  “the 

town of  Myton . . . is not in Indian country.”  Hagen, 510 U.S. at 421. 

                                      
2 In case any doubt remained about Myton’s inclusion in Hagen’s holding, the 
Tenth Circuit has noted that terms like “conclude” “indicate a holding, not 
dicta.”  U.S. v. Rohde, 159 F.3d 1298, 1302 (10th Cir. 1998). 
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 To justify cutting “the town of Myton” out of Hagen’s holding, the 

Tribe and the United States point to the fact that the Supreme Court 

said it granted certiorari to resolve a direct conflict “on the question 

whether the Uintah Reservation has been diminished.”  Id. at 409; 

Aplt’s Br. at 35; Amicus Brief of U.S. at 17.  But if the Supreme Court 

had answered only that question, it could have rendered only an 

improper advisory opinion; the Court could not have entered judgment 

affirming the Utah Supreme Court (as it did) without also concluding 

that Myton is outside Indian country.   

 In other words, the question presented at certiorari may help 

explain why the Supreme Court chose to exercise its jurisdiction—to 

resolve conflicting views of federal law—but the Supreme Court could 

only exercise that jurisdiction in the first place if the question presented 

affected an ongoing, actual “case or controversy” between real-world 

parties.  In Hagen, of course, that case or controversy was whether the 

State of Utah properly exercised its criminal jurisdiction over a crime 

committed in Myton.  Hagen, 510 U.S. at 401-02.  And a necessary part 

of resolving that dispute required deciding whether Myton was located 

in Indian country.  Hagen’s conclusion on that point is therefore a 
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holding, not dicta.  Otherwise, as the Tribe and the United States would 

have it, Hagen offers nothing more than an advisory opinion on the 

reservation’s boundaries—an abstract legal issue better suited to a law 

review article than the United States Reports.    

CONCLUSION 

  For the foregoing reasons, the State of Utah, as amicus curiae, 

respectfully requests the Court to affirm the order and decision of the 

district court dismissing Myton City. 

Date: November 12, 2015.        
       

              Respectfully submitted, 
  

                                            SEAN D. REYES 
Utah Attorney General 
  
s/  Stanford E. Purser   _______      
Tyler R. Green 
Utah Solicitor General 
Stanford E. Purser 
Deputy Solicitor General 
Randy S. Hunter 
Katharine H. Kinsman 
Assistant Attorneys General 
 
Counsel for Amicus Curiae State 
of Utah 
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