
 IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF SOUTH DAKOTA 
 
 

    Case No. 5:13-cv-05020-JLV 
        
 
REPLY BRIEF IN SUPPORT OF 
PLAINTIFFS’ REQUEST FOR 
APPROPRIATE REMEDIES 
 
 
  
 

INTRODUCTION 
 Plaintiffs’ opening brief on the subject of appropriate remedies accuses the four 
Defendants of “largely ignoring” this Court’s summary judgment decision in Oglala Sioux 
Tribe v. Van Hunnik, 100 F. Supp. 3d 749 (D.S.D. 2015) (hereinafter “Oglala II”)1, and 
states that, as a result, “more than a hundred additional Indian families have suffered 
the injuries Oglala II intended to prevent, and new families fall victim every week.”  Brief 
in Support of Plaintiffs’ Request for Appropriate Remedies (Docket 239) at 1.  Notably, 
the Defendants do not deny that accusation.   

The violations of federal law that occurred in the past, however, are not what is 
most troubling.  Of most concern to the Plaintiffs is that nowhere do the Defendants 
pledge to stop committing more violations in the future or propose a remedy to ensure 
that these violations will cease.  

                                            
1 Oglala I, II, and III are, respectively, this Court’s ruling denying Defendants’ motions to dismiss; granting 
Plaintiffs’ motions for partial summary judgment; and denying Defendants’ motions for reconsideration.  See 
Oglala Sioux Tribe v. Van Hunnik, 993 F. Supp. 2d 1074 (D.S.D. 2014); 100 F. Supp. 3d 749 (D.S.D. 2015); 
2016 WL 697117 (D.S.D. 2016). 
 

OGLALA SIOUX TRIBE, et al, 
 
                                                  Plaintiffs, 
 
vs. 
 
LISA FLEMING, et al, 
 
                                                  Defendants.                
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Defendant Hon. Craig Pfeifle reminds the Court that “‘as a matter of comity and 
federalism, . . . [there is a] need for restraint by federal courts called on to enjoin the 
actions of state judicial officers.’”  See Defendant Pfeifle’s Response to Plaintiffs’ Brief in 
Support of Request for Remedies (Docket 258) (hereinafter “Judge Pfeifle Brief”) at 3, 
quoting Pulliam v. Allen, 466 U.S. 522, 539 (1984).  But what Judge Pfeifle overlooks is 
that federal courts typically are less inclined to feel restrained where, as here, state 
officials flagrantly violate federal law and ignore court decisions.  See Washington v. 
Washington State Commercial Passenger Fishing Vessel Ass’n., 443 U.S. 658, 696 
(1979). 

Judge Pfeifle’s plea for restraint would be more understandable if accompanied 
by this commitment:  “I recognize that, as the Presiding Judge of the Seventh Judicial 
Circuit, I have a duty to undertake all reasonable efforts to halt the violations of federal 
rights identified in Oglala Sioux Tribe.  To fulfill that duty, I have created a 
comprehensive plan for handling 48-hour hearings in a manner consistent with that 
ruling.  I will discuss my plan with the judge I selected to handle 48-hour hearings this 
year, Hon. Robert Gusinsky.  If Judge Gusinsky will not implement the plan, I will 
replace him with a judge who will.  If no judge on the Seventh Circuit agrees to 
implement the plan, I will handle 48-hour hearings myself and I will implement the plan.  
This Court has my assurance that the violations of federal law identified in Oglala Sioux 
Tribe will cease promptly.”   

Rather than make such a commitment, Judge Pfeifle states (in the first sentence 
of his brief) that he “has little input that he can offer on Plaintiffs’ requested remedies.”  
Judge Pfeifle Brief at 1.  Since he “does not preside over abuse and neglect 
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proceedings anymore,” he claims he has no ability to halt the violations of federal law 
occurring each week in Judge Gusinsky’s courtroom, id. at 8, and apparently has no 
intention of trying to halt them. 
 A similar attitude exists at the South Dakota Department of Social Services 
(DSS).  Plaintiffs recently deposed three top DSS officials, including the Secretary of the 
Department, Defendant Lynne Valenti.  Plaintiffs asked all three officials why they were 
ignoring Oglala II.  Each time that question was asked, counsel for DSS, Robert Morris, 
inserted into the record the fact that this Court has not yet issued any order requiring 
DSS to obey Oglala II.  Mr. Morris’s comments, while accurate, beg the question: why is 
DSS waiting for an injunction when it already knows what federal law requires?   

Defendant State’s Attorney Mark Vargo continues to ignore Oglala II, as well.   In 
Oglala II, for instance, the Court held that Mr. Vargo has a constitutional obligation to 
inform parents prior to the 48-hour hearing that the hearing will be governed by the 
standard set forth in § 1922 of the Indian Child Welfare Act.  See Oglala II, 100 F. Supp. 
3d at 768-69.  Yet still today, Mr. Vargo does not undertake that simple task.  His 
Petitions for Temporary Custody do not cite § 1922 or refer to the language set forth in 
§ 1922.  See Deposition of Roxanne Erickson (“Erickson Dep.”) at 28, 35, 116 (attached 
to Second Declaration of Stephen L. Pevar, Ex. 8R) (“Second Pevar Declaration”). 

The lesson to be learned from all of this is that the Defendants obviously have no 
intention of complying with Oglala II voluntarily.  The Court should presume that without 
a comprehensive remedial order, Oglala II will remain disregarded. 
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A. 
Three additional points should be emphasized at the outset.  First, it is 

disappointing that the Defendants did not seize this opportunity to offer remedies they 
would find workable, rather than wait for the Court to fashion them.  Instead of 
proposing solutions, the Defendants criticize the Plaintiffs for not being more specific as 
to which Defendant should undertake which remedy, and Defendants ask the Court (to 
use Mr. Vargo’s language) to “give fair and precisely drawn notice of what is prohibited 
or what is required by the Court.”  See Defendant, Vargo’s, Response to Plaintiffs’ Brief 
in Support of Their Request for Appropriate Remedies (Docket 257) at 5.   

In Lewis v. Casey, 518 U.S. 343 (1976), the Court recognized that in certain 
situations when a federal court finds state officials to be violating federal law, the court 
is required by comity to give those officials the opportunity to devise an effective remedy 
violations rather than fashion one itself.  See 518 U.S. at 362 (“strong considerations of 
comity . . . require giving the States the first opportunity to correct the errors made in the 
internal administration of their prisons.”); see also Preiser v. Rodriguez, 411 U.S. 475, 
492 (1973) (holding that principles of comity require federal courts to abstain from 
deciding whether a state prisoner was validly denied good time credits until the prisoner 
exhausts state remedies); Skinner v. Uphoff, 234 F. Supp. 2d 1208, 1217 (D. Wyo. 
2002) (ordering state officials to submit a remedial plan that would halt on-going 
violations of federal law rather than expect the plaintiffs to fashion one).   

In Oglala II, the Court invited the Defendants to submit a remedial plan.  100 F. 
Supp. 3d at 773 (“A separate injunction and declaratory judgment order shall issue after 
submissions by the parties addressing the appropriate remedies, those submissions to 
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be filed with the court on or before May 1, 2015.”)  It is unclear why the Defendants 
declined that invitation, but fortunately, there is still time to accept it.  Plaintiffs hereby 
stipulate to allowing the Defendants until August 10, 2016, to submit another brief, this 
one proposing remedies for each of the seven violations of federal law addressed in 
Oglala II.  (Plaintiffs will reply prior to the August 17 hearing.)  Hopefully, the Defendants 
will do more than request comity and will also submit a remedial plan the Court can 
consider adopting.2 

B. 
The second point to discuss at the outset concerns Judge Pfeifle’s claim that the 

remedies the Plaintiffs seek “both conflict with rulings of the state’s court of last resort, 
and [would] fundamentally change the nature of the 48-Hour Hearing in South Dakota.”  
Judge Pfeifle Brief at 1.  In the first place, as discussed in Plaintiffs’ Opening Brief, of 
the seven violations noted in Oglala II, five were violations of the Due Process Clause, 
and none of those due process issues has been decided by the South Dakota Supreme 
Court.  Judge Pfeifle is flat out wrong with respect to those five claims.  As for the two 
claims involving § 1922 of ICWA, Judge Pfeifle fails to mention that Judge Gusinsky has 
already adopted the § 1922 standard in his 48-hour hearings with no apparent difficulty. 
See Erickson Dep. at 36-40 (attached to Second Pevar Declaration, Ex. 8R).  See also 
See Oglala II at 767 (noting that the Court’s decision in Oglala II is not inconsistent with 
state law); Oglala III at *4 (finding that Cheyenne River Sioux Tribe v. Davis, 822 

                                            
2 Neither the Plaintiffs nor the Court could possibly know as well as the Defendants all the options available 
to cure the violations of federal law addressed in Oglala II.  Plaintiffs earnestly seek Defendants’ help in 
fashioning appropriate remedies.  Plaintiffs stipulate that Defendants will not be deemed to have waived 
their right to appeal by submitting proposed remedies. 
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N.W.2d 62 (S.D. 2012), “focused on the first sentence of 25 U.S.C. § 1922 while the 
issues before this court require application of the second sentence.”).   

Thus, Judge Pfeifle is incorrect in stating that Plaintiffs’ remedies would conflict 
with decisions of the South Dakota Supreme Court.  But the rest of his sentence—that 
Plaintiffs’ remedies would “fundamentally change the nature of the 48-Hour Hearing” in 
Pennington County—is accurate.  Also accurate is the statement in DSS’s brief that 
Plaintiffs’ remedies would transform 48-hour hearings into a more “adversarial” 
proceeding.  See SDDSS Defendants’ Response to Plaintiffs’ Remedies Brief (Docket 
260) at 3. 

Plaintiffs’ proposed remedies will definitely change the nature of 48-hour 
hearings in Pennington County, and this change cannot come a moment too soon.  
Forever gone will be the abrupt, perfunctory “hearings” that result in a victory for DSS 
100% of the time, in which the trial court essentially rubber-stamps ex parte ICWA 
Affidavits.  DSS’s habit of removing Indian children from their homes for weeks or 
months at a time in non-adversarial proceedings hopefully will—and should—come to a 
screeching halt.  Indeed, Ms. Erickson confirmed during her deposition that under the 
procedure employed prior to this lawsuit, parents were unable to introduce evidence or 
cross-examine the state’s witnesses for at least 90 days (and often 120 days) after DSS 
had already taken custody of their children, see Erickson Dep. at 62-63 (attached to 
Second Pevar Declaration, Ex. 8R), a process that should shock the conscience.  
These “hearings” were so informal, Ms. Erickson explained, that she never filed her 
documents with the court prior to the 48-hour hearing but instead would “put them on 
the [judge’s] bench in like little stacks so that when we call a case, all the information is 
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there for the judge.  It may be paper clipped, it may not be.  It depends on how much 
information there is.   That would also include the documents that DSS provides prior to 
the hearings.”  See id. 160-61.   During these proceedings, Ms. Erickson further 
admitted, parents were not given copies of the documents she placed on the judge’s 
bench, not allowed to testify, not allowed to cross-examine the DSS employee who 
signed the ex parte ICWA affidavit, and had no right to counsel.  Id. at 53-57. 

Defendants will no longer be able to remove Indian children from their homes in 
the manner to which they have grown accustomed: quick and easy.  As the Court 
explained: “This [new] process undoubtedly will require additional time and more county 
and judicial resources but these concerns are not adequate reasons to forego rights 
mandated by ICWA and fundamental due process.  ‘A parent’s interest in the accuracy 
and justice in the decision . . . is . . . a commanding one.’” Oglala II at 771 (quoting 
Lassiter v. Department of Social Services of Durham County, N.C., 452 U.S. 18, 25 
(1981)).  Frankly, the fact that Judge Pfeifle and DSS want to keep these hearings 
unchanged and non-adversarial augers strongly in favor of a Monitor. 

  It is interesting that Judge Pfeifle claims that Plaintiffs’ proposed remedies 
would change 48-hour hearings “in South Dakota.”  In fact, the Seventh Judicial Circuit 
could be the only circuit in the state conducting non-adversarial, non-evidentiary 
hearings.  Ms. Erickson testified that, for years now, it has been the practice in other 
circuits to conduct evidentiary 48-hour hearings.  Ms. Erickson has spoken “with the 
state’s attorneys across the state of South Dakota,” including from Meade, Minnehaha, 
Brown, and Hughes counties, who told her they have evidentiary 48-hour hearings.  See 
Erickson Dep. at 62-63 (attached to Second Pevar Declaration, Ex. 8R).  
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Moreover, as this Court has pointed out twice, the hearings the Plaintiffs seek is 
consistent with the type of 48-hour hearings described in the South Dakota Unified 
Judicial System’s South Dakota Guidelines for Judicial Process in Child Abuse and 
Neglect Cases (“SD Guidelines”).  The SD Guidelines “contemplate that a 48-hour 
hearing is an evidentiary hearing” that will require substantial time and resources.  
Oglala II, at 767.  See also Oglala III at *7.   

In short, Defendants’ 48-hour hearings are hardly a gold standard to be 
cherished and preserved.  On the contrary, those hearings violate fundamental 
principles of federal law and should never have been created so devoid of fundamental 
fairness.  The Seventh Judicial Circuit could be the only circuit in the state conducting 
these non-adversarial, perfunctory hearings that result in parents losing custody of their 
children for weeks or months, but in any event, this has got to stop. 

C. 
The final issue to address at the outset concerns how this Court can ensure that 

whichever judge presides over 48-hour hearings in the Seventh Circuit this year and in 
the future, that judge will comply with the Remedial Order.  Compliance by that judge is 
critical.  For instance, if the presiding judge refuses to appoint counsel to indigent 
parents in 48-hour hearings or refuses to allow those parents to cross-examine the DSS 
employee who signed the ICWA Affidavit, any Remedial Order requiring those 
safeguards will be thwarted. 

  This Court has several options.  One option—perhaps the simplest—is to order 
Judge Pfeifle in his official capacity as Presiding Judge of the Seventh Judicial Circuit to 
take all reasonable steps within his power to faithfully implement the Remedial Order.  
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Judge Pfeifle would then need to select whichever judge will do that or, if none will, 
handle 48-hour hearings himself. 

Another option is for this Court to exercise its power under the All Writs Act, 28 
U.S.C. § 1651(a), and order the judge currently presiding over 48-hour hearings, Judge 
Gusinsky in his official capacity, to implement the Remedial Order.  (This way, the order 
will automatically apply to any other judge in the Seventh Judicial Circuit who presides 
over a 48-hour hearing.)  The All Writs Act empowers federal courts to issue “all writs 
necessary or appropriate in aid of their respective jurisdictions and agreeable to the 
usages and principles of law.”  Id.  The All Writs Act provides authority to district courts 
to enjoin nonparties who “are in a position to frustrate the implementation of a court 
order or the proper administration of justice, and encompasses even those who have 
not taken any affirmative action to hinder justice.” United States v. New York Tel. Co., 
434 U.S. 159, 174 (1977).  See also United States v. Yielding, 657 F.3d 722, 724 (8th 
Cir. 2011); USCOC of Greater Missouri, LLC v. Cnty. of Franklin, Mo., 636 F.3d 927, 
932-33 (8th Cir. 2011); Goss Int'l Corp. v. Man Roland Druckmaschinen Aktiengesell-
schaft, 491 F.3d 355, 365 n. 6 (8th Cir. 2007) (“the All Writs Act has been held to give 
the federal courts the power to implement the orders they issue by compelling persons 
not parties to the action to act, or by ordering them not to act.”) (citing 14A Charles Alan 
Wright, Arthur R. Miller & Edward H. Cooper, Federal Practice and Procedure § 3691 
(3d ed. 1998); United States v. Field, 193 F.2d 92, 95–96 (2d Cir. 1952) (holding that 
each federal district court has “two different powers”: one to issue all orders within its 
jurisdiction, and the other to issue any supplemental order necessary to implement the 
original order, including orders against non-parties). 
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Earlier in this litigation, the Court employed the All Writs Act to order local court 
reporters to transcribe more than one hundred transcripts of 48-hour hearings.  See 
Order Granting Motion to Compel (Docket 95).   The Court, citing Goss, agreed that the 
All Writs Act provided ample authority to order non-parties to prepare those transcripts 
because “[p]roduction of the 48-hour ICWA hearing transcripts is critical to the 
resolution of the issues in this case.”  Docket 95 at 6.  Here, too, cooperation by the 
judge presiding over 48-hour hearings is critical to the success of the Remedial Plan. 

A third option available to the Court is to join Judge Gusinsky in his official 
capacity as a party defendant pursuant to Rule 19(a)(1)(A) of the Federal Rules of Civil 
Procedure.  Rule 19(a)(1)(A) requires joinder of a party where a court cannot accord 
complete relief among the existing parties.  See Provident Tradesmens Bank & Trust 
Co. v. Patterson, 390 U.S. 102, 107-112 (1968); Reserve Mining Co. v. EPA, 514 F.2d 
492, 534 (8th Cir. 1975), modified sub nom. Reserve Min. Co. v. Lord, 529 F.2d 181 
(8th Cir. 1976), aff’d and remanded, 543 F.2d 1210 (8th Cir. 1976); Northern Valley 
Communications, LLC v. MCI Communications Servs., Inc., No. 07-cv-1016, 2007 WL 
2579836 (D.S.D. Sept. 5, 2007) (per Kornman, J., joining a party defendant in a 
counterclaim because, without joinder, full relief could not be awarded).  Here, this 
Court cannot order complete relief to the Plaintiffs unless the judge presiding over the 
48-hour hearing agrees to afford that relief, and therefore Judge Gusinsky can be joined 
as a defendant in his official capacity.   

THIS COURT HAS THE AUTHORITY AND THE DUTY TO ISSUE AN EFFECTIVE 
REMEDIAL ORDER 

  
 As explained in Plaintiffs’ opening brief, having found the Defendants to be 
violating federal law in seven respects, the Court must fashion a remedy to ensure an 
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immediate halt to each one.  Federal courts in this situation must “be alert to adjust their 
remedies so as to grant the necessary relief, . . . [and] may use any available remedy to 
make good the wrong done.”  Bell v. Hood, 327 U.S. 678, 684 (1946) (citations omitted).  
See also Hutto v. Finney, 437 U.S. 678, 688 (1978) (holding that a remedial order must 
cure “each element contributing to the violation” of federal law); Milliken v. Bradley, 418 
U.S. 717, 744 (1974) (“Once a constitutional violation is found, a federal court is 
required to tailor the scope of the remedy to fit the nature and extent of the constitution-
al violation); Little Rock Sch. Dist. v. Pulaski Cnty. Special Sch. Dist. No. 1, 778 F.2d 
404, 433 (8th Cir. 1985) (“Having found [violations of federal law by state and local 
officials], the district court was responsible for devising a remedy that would correct the 
constitutional violations that it found.”).  See also Passenger Fishing Vessel Ass’n., 443 
U.S. at 696 (confirming that a district court is authorized to employ “stern measures 
[against state officials] to require respect for federal court orders.”). 
 As noted earlier, Defendants are likely to know which remedies are feasible and 
would be effective.  Hopefully, they will consult with one another and submit proposed 
remedies by August 10, 2016, to cure each violation discussed in Oglala II.   

Plaintiffs’ Opening Brief devotes twelve pages to discussing specific remedies.  
Defendants do not claim that any of them are unworkable, or that a different remedy 
would be better.  Instead, they seek to avoid all remedies and ask the Court that, if a 
remedy is imposed, the Court state in detail which Defendant must perform exactly what 
remedy.  In the absence of any helpful input from the Defendants, the Plaintiffs 
summarize below the remedies they believe should be performed by which Defendant.  
A more complete description is contained in Plaintiffs’ Opening Brief.   
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REMEDY No. 1:  THE RIGHT TO ADEQUATE NOTICE 
 Defendant Vargo:   

1.  Must provide parents prior to the 48-hour hearing with a copy of everything 
provided to the Court. 

2.  Must provide notice to the parents prior to the hearing that includes the date, 
time, and place of the hearing; a clear statement of the purpose of the proceedings and 
the possible consequences; the alleged factual basis for the proposed action; and a 
statement of the legal standard upon which the determination will be made, that is, the 
standard set forth in 28 U.S.C. §1922.  See Oglala II at 768-69; Syrovatka v. Erlich, 608 
F.2d 307, 310 (8th Cir. 1979). 

3.  Must notify the parents that they have a right to request that the state 
proceeding be transferred to tribal court.  See 25 U.S.C. § 1911(b). 

DSS Defendants: 
1.  Must assist its counsel ensure that parents receive constitutionally adequate 

notice.  In particular, the ICWA Affidavit must provide parents with the factual basis of 
the proposed action, that is, the grounds supporting DSS’s request for custody (or 
continued custody, if the child is already in DSS custody) consistent with the §1922 
standard.  The ICWA affidavit must provide a factual basis for contending that the 
emergency still exists at the time of the 48-hour hearing. 

The Court: 
1.  Must state on the record what documents have been submitted to the court, 

and ask the parents if they were given copies.   
2.  Must ensure that the parents received notice at the earliest practicable time.   
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REMEDY No. 2:  THE RIGHT TO PRESENT FORMAL EVIDENCE 
 The Court: 

1.  Must notify the parents at the outset of the hearing that they have a right to 
present formal evidence, both their own testimony and witness testimony. 

2.  If the parents wish to present formal evidence, the court must allow sufficient 
time for them to do so.  This may require a short delay in the proceedings to obtain 
witnesses. 

3.  If the parents decline to present formal evidence and do not have counsel, the 
court must ensure that the waiver is knowing and willing. 

Defendant Vargo: 
1.  If the Court either fails to notify the parents of their right to present evidence or 

fails to provide parents with a reasonable opportunity to present evidence, Mr. Vargo 
should place that information into the record and notify the parents that in his opinion 
they have grounds to appeal the court’s decision.  

REMEDY No. 3:  THE RIGHT TO CONFRONT AND CROSS-EXAMINE 
 Defendants DSS and Vargo: 

1.  Whoever signs an affidavit submitted to the court in support of removing 
children (or retaining custody of those children) must be available in courtroom for 
cross-examination. 

2.  If the Court fails to notify the parents that they have a right to cross-examine 
the state’s witness(es) or fails to provide parents with a reasonable opportunity to cross-
examine the state’s witness(es), Mr. Vargo should place that information into the record 
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and notify the parents that in his opinion they have grounds to appeal the court’s 
decision. 

The Court: 
1.  Must notify the parents at the outset of the hearing that they have a right to 

cross-examine the witnesses whose testimony (oral or written) the state is relying on.   
2.  If the parents wish to cross-examine the state’s witnesses, the court must 

provide sufficient time for them to do so, including preparation time.  This may require a 
short delay in the proceedings. 

3.  If the parents decline to cross-examine the state’s witnesses and are not 
represented by counsel, the court must ensure that the waiver is knowing and willing. 

REMEDY No 4:  THE RIGHT TO COUNSEL 
  The Court: 

 1.  Must notify parents at the outset of the hearing that they have a right to be 
represented at the 48-hour hearing by counsel and that counsel will be appointed for 
them if they are indigent.  If the parents state that they want counsel appointed, the 
hearing should be reconvened at a later time after counsel is appointed (assuming the 
parents qualify for appointed counsel).  In most instances, a delay of 24-48 hours will be 
deemed sufficient to permit counsel time to prepare.   

2.  If the parents decline counsel, the court must ensure that the waiver is 
knowing and willing. 

Defendant Vargo: 
1.  If the Court fails to notify the parents of their right to counsel or fails to provide 

parents with the assistance of counsel at the 48-hour hearing, Mr. Vargo should place 
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that information into the record and notify the parents that in his opinion they have 
grounds to appeal the court’s decision. 

REMEDY No 5:  THE RIGHT TO A DECISION BASED ON THE EVIDENCE 
PRESENTED AT THE HEARING 

  The Court: 
1.  Must base the 48-hour decision solely on evidence presented during the 

hearing. 
2.  Must state in writing the reasons for the determination and indicate the 

evidence relied upon.   
3.  Must not find that DSS engaged in active efforts to reunite the family unless 

sufficient evidence exists upon which to base that determination. 
REMEDY No. 6:  THE 48-HOUR HEARING MUST USE THE § 1922 STANDARD 

 Defendants Vargo and DSS: 
1.  Must cite in the Petition for Temporary Custody to 25 U.S.C. § 1922. 
2.  Must seek to prove that continued custody is "necessary to prevent imminent 

physical damage or harm to the child."   Id. 
3.  Must ensure that the ICWA Affidavit sets forth a sufficient factual basis that 

custody (or continued custody) by the state is necessary to prevent imminent physical 
damage or harm to the child. 

The Court: 
1.  May grant a petition for temporary custody only if the court finds that custody 

(or continued custody) is necessary to prevent imminent physical damage or harm to 
the child, and the decision must cite to the specific evidence adduced during the hearing 
upon which this conclusion is based. 
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REMEDY No. 7:  DSS MUST BE ORDERED TO USE THE § 1922 STANDARD IN 
DETERMINING WHEN TO RETURN AN INDIAN CHILD TO THE HOME 

  The Court: 
1.  Must notify the parents at the outset of the hearing that if custody (or continued 

custody) is granted to DSS on an emergency basis at the 48-hour hearing, the child must 
be returned to the parents no later than 30 days from the date of the removal unless the 
state files a formal petition for abuse and neglect or the case has been transferred to tribal 
court, unless exceptional circumstances for a delay are shown.    See Indian Child Welfare 
Act Proceedings: Final Rule, 81 Fed. Reg. 38864 et seq. §23.113(d)-(f) and comments at 
38864 (stating that there is a “presumptive 30-day limit on the use of emergency authority 
in section 1922”). https://www.gpo.gov/fdsys/pkg/FR-2016-06-14/pdf/2016-13686.pdf. 

2.  Must order DSS to return the child to the home as soon as the risk of imminent 
physical harm no longer exists.   

ADDITIONAL REMEDY: THE NEED FOR A MONITOR 
 

 Rule 53 of the Federal Rules of Civil Procedure authorizes this Court to appoint a 
monitor, a power that also exists inherently.  See Ex parte Peterson, 253 U.S. 300, 312-
13 (1920); Schwimmer v. United States, 232 F.2d 855, 865 (8th Cir. 1956).  Given the 
degree to which the Defendants—even now—strongly resist implementing the 
procedural safeguards the Court held in Oglala II are required by federal law, appointing 
a monitor to observe 48-hour hearings for at least the next six months is prudent and 
advisable.   
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CONCLUSION 
 Plaintiffs are entitled to declaratory and injunctive relief that fully implements this 
Court’s rulings and immediately halts the continuing violation of their federal rights.3   
    

Respectfully submitted this 2nd day of August, 2016.   
 
  

 
CERTIFICATE OF SERVICE 

 
 I hereby certify that on August 2, 2016, I filed the foregoing reply brief with the 
Clerk of Court using the CM/ECF system, which sent a notice of electronic filing to the 
following counsel of record: 
Robert L. Morris  bobmorris@westriverlaw.com 
J. Crisman Palmer  cpalmer@gpnalaw.com 
Jeffrey Hurd   jhurd@bangsmccullen.com 
  
   
 
       /s/ Stephen L. Pevar   
       Stephen L. Pevar 
 

  
 

                                            
3 As noted in earlier proceedings in this litigation, the Federal Courts Improvement Act of 1996, 42 U.S.C.  
§ 1983, permits this Court to enter declaratory and injunctive relief against all defendants except Judge 
Pfeifle; as to him, only declaratory relief is permitted unless and until he ignores the declaratory judgment.  See Oglala III at *5.  The 1996 Act states that as to a state judge, “injunctive relief shall not be granted 
unless a declaratory decree was violated….“ (emphasis added).   
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