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JURISDICTIONAL STATEMENT 

 Appellee/Defendant Myton filed its principal brief with this Court on 

October 19, 2015.  The United States, on the same day, filed a Motion for Leave to 

File an Amicus Curiae Brief out of Time in Support of the Appellant/Plaintiff Ute 

Indian Tribe (the “Motion”).  Myton subsequently urged the Court to deny the 

Motion, or in the alternative, permit Myton an opportunity to respond to the United 

States’ amicus brief.  On October 22, 2015, this Court granted the Motion and 

permitted Myton 14 days to file this response to the United States’ amicus brief. 
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ARGUMENT 

I. THE UNITED STATES SUPREME COURT’S HOLDING THAT 

MYTON IS NOT INDIAN COUNTRY IS NOT DICTA BUT THE 

CENTRAL HOLDING OF HAGEN V. UTAH. 

 

Similar to the Ute Indian Tribe (“the Tribe”), amici United States asserts that 

the United States Supreme Court’s holding in Hagen v. Utah, 510 U.S. 399, 421 

(1994), that “the town of Myton . . . is not in Indian country” is mere dicta. (Br. for 

the United States as Amicus Curiae (“U.S. Amicus Br.”) at 22) (Aplt. Br. at 30 – 

37).  However, neither the Tribe nor the United States cite any language within the 

Hagen opinion which even suggests that the Hagen court somehow limited its 

holding to  “lands [within Myton] that had not been restored to the Tribe.”  Id.  The 

Hagen court was clear that its holding applied to “the town of Myton,” the entire 

town of Myton.  Hagen at 421.   

Had the Hagen court sought to limit its opinion to only certain unrestored 

lands within Myton, the Court could easily have directed that it’s holding apply 

only to the lot within Myton upon which Robert Hagen committed his crime.  

Specifically, the Court could have found that only a few lots within Myton were 

diminished from the Reservation and not in Indian country but the rest of Myton 

remained part of Indian county, or something similar.  The Court did not do so.  

The Court was clear that all of Myton was diminished from the Reservation and 

not Indian country.  Therefore, as discussed in Myton’s Appellee brief, the Hagen 
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court’s holding that the town of Myton is not in Indian county is “far from being 

dicta.”  (Aplee. Br. at 21-24). 

II. STARE DECISIS REQUIRES THE HOLDING THAT MYTON IS 

NOT IN INDIAN COUNTRY. 

 

The United States incorrectly argues that the United States Supreme Court 

“did not address the status of lands restored to tribal ownership under the 1945 

Restoration Order.”  (U.S. Amicus Br. at 17).  However, the 1945 Restoration 

Order (“1945 Order”) was provided to the Hagen court, addressed, and found to be 

inapplicable to Myton. 

In State v. Perank, which also involved a state prosecution of a crime in 

Myton, the Utah Supreme Court set forth its analysis and determination that Myton 

was not Indian country.1  State v. Perank, 858 P.2d 927, 952-53 (Utah 1992).  The 

Hagen opinion simply adopted the Perank analysis and conclusion that Myton was 

not Indian country.  Hagen at 409.  In Perank, the Utah Supreme Court analyzed 

the 1945 Order, and quoted it in its entirety, to determine what effect, if any the 

1945 Order had on all land within Myton.  Perank at 949-50.   The Utah Supreme 

Court, in its conclusion, stated: 

“[W]e hold that the unallotted, unreserved lands of the Uintah 

Reservation were restored to the public domain by the 1902 Act, as 

amended by the 1903, 1904, and 1905 Acts, and that the Reservation 

boundaries were diminished by the Reservation.  The Reservation 

boundaries were further diminished by the withdrawal of the 

                                                 
1 State v. Perank is a companion case to State v. Hagen.  See Aplee. Br. at 6-8. 
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Strawberry River reclamation project and later enlarged by the 1945 

Order of Restoration and the 1948 Hill Creek Extension.  Since 

Myton, Utah, lies outside the boundaries of the Reservation so 

described, it is not within Indian country.”   

 

Id at 953. (Emphasis added). 

 

The Perank court held that Myton was not in Indian country because it was 

outside the boundaries of the Reservation “so described.”  Id.  The boundaries “so 

described” by the Utah Supreme Court included all land that was diminished by 

Congress and placed in the public domain, and all land that was later returned to 

the Tribe “by the 1945 Order of Restoration.”  Id.  If any part of Myton was 

restored to the Tribe by the 1945 Order, the Utah Supreme Court would have 

excluded that part of Myton from its final holding in Perank.2  It did not.  Nor did 

the United States Supreme Court in Hagen.  Both courts, instead, referred to the 

entire town of Myton as being outside the boundaries of Indian country.  Hagen at 

421; Perank at 953.  Therefore, this Court must continue to follow the binding 

Hagen decision, as applied through Ute V, and hold that the entire town of Myton 

is not within Indian country. 

 

                                                 
2 The Perank court was careful to acknowledge what lands the Court was 

describing in its opinion.  In a footnote, the Court expressly clarifies that its 

opinion did not “address the issue of whether the 1905 addition to the Uintah 

National Forest diminished the Reservation.”  Perank, 858 P.2d at 953, n. 28. 

 

Appellate Case: 15-4080     Document: 01019519395     Date Filed: 11/05/2015     Page: 7     



 5 

III. THE 1945 RESTORATION ORDER DOES NOT APPLY TO 

MYTON THUS MYTON HAD NO REASON TO CHALLENGE IT. 

 

The United States asserts that Myton “failed to timely challenge the 

Restoration order after it was issued in 1945.”3 (U.S. Amicus Br. at 16, n. 12).  

Myton had no reason to challenge an order that did not affect Myton.  In addition 

to the arguments Myton made in its Appellee’s brief (Aplee. Br. at 36 – 40), this 

argument fails on four other independent grounds.4  

A. Myton had existing valid rights and claims that are unaffected by 

the 1945 Order pursuant to Section 3 of the Indian 

Reorganization Act.  

 

The Secretary of the Interior issued the 1945 Order pursuant solely to  

authority granted the Secretary by the Indian Reorganization Act which provides 

that “valid rights or claims of any persons to any lands so withdrawn existing on 

the date of the withdrawal shall not be affected by this Act.” (Emphasis added).  

                                                 
3 The United States asserts, in ipse dixit fashion, that Myton had some legal or 

administrative forum to challenge the 1945 Order.  The United States fails, 

however, to identify any statute or administrative rule that would have afforded 

Myton this opportunity or any actions that the United States took to notify Myton 

that Myton was subject to the 1945 Order.  Nothing in the 1945 Order identifies 

any such forum or indicates that it applies to Myton or any Presidential Townsite. 

 
4 The United States appears to imply that Myton is judicially estopped from 

disagreeing with interpretations of the 1945 Order which the State of Utah made in 

the original action the Tribe brought in 1975, in which Myton was not a party. 

(U.S. Amicus Br. at 15 – 16, n. 12). While Myton disputes this claim, any 

interpretations the State may have made about the 1945 Order are irrelevant in 

light of the U.S. Supreme Court’s holding in Hagen that Myton is not Indian 

Country and this Court’s holding in Ute V, which expressly held that Hagen 

controls where it directly conflicts with Ute III. See Aplee. Br. at 24 – 25, 52.      
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See Indian Reorganization Act, 48 Stat. 984. Section 3, August 25, 1945.  (Aplee. 

Supp. App. vol. III at 345).  Thus, while the 1945 Order only states that it is 

“subject to any valid existing rights,” it was, by statute, also subject to all valid 

existing claims.  Id.   

In 1945, Myton had established existing valid rights or, at the very least, 

valid claims to the exercise of jurisdiction over all of the land within the Myton 

Townsite boundaries as well as rights and claims to the ownership of its streets and 

alleyways and other such property.  Specifically, the Congressional Act of May 27, 

1902, ch. 888, 32 Stat. 263, placed the land upon which Myton would ultimately be 

settled within the public domain.  (Aplee. Supp. App. vol. III at 292-93).  

Subsequently, the Myton Townsite was reserved from homestead and settlement 

entry, not at the request of the general public, but by a proclamation that President 

Theodore Roosevelt issued on July 31, 1905.  (Aplt. App. vol. VI at 968.)  

Therefore, the basis for Myton’s rights and claims to the exercise of jurisdiction 

over all of Myton stems directly from Congress and the President of the United 

States.  

Regardless of how land within Myton may have been disposed of for 

ownership purposes after the proclamation, such disposal does not change the fact 

that the then President of the United States reserved Myton from land that 

Congress had placed with the public domain. What stronger basis could there have 
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been for Myton’s belief in 1945 (and now) that these actions forever diminished 

Myton from the Reservation and gave Myton valid rights and claims to the 

exercise of jurisdiction over all of the lands within its borders?  Such rights and 

claims cannot be subject to the 1945 Order pursuant to the express language of 

Section 3 of the Indian Reorganization Act.  See supra.  The United States 

Supreme Court further affirmed this fact in Hagen by holding that Congress’ 

diminishment of Myton from the Reservation was “not controverted” by the 

subsequent and modern “demographics of the Uintah Valley area,” all of which 

took place after the 1945 Order.  510 U.S. at 420 – 421.   

In light of the above, Myton had existing rights and claims to the exercise of 

jurisdiction over all the land within its boundaries, and such rights and claims 

cannot be extinguished or diminished by the 1945 Order, the authority for which 

was Section 3 of the Indian Reorganization Act.  

B. The Department of the Interior’s 1947 legal opinion is an internal 

document that provides no notice to Myton and does not have the 

force of law. 

 

The United States supports its claim that Myton had notice to challenge the 

1945 Order by citing an internal legal opinion the Department of the Interior’s 

Solicitor provided the Bureau of Land management via a memorandum dated April 

11, 1947, two years after the 1945 Order (the “1947 Opinion”).  (U.S. Amicus Br. 

at 16, n. 12).  Because the 1947 Opinion was internal, neither the amicus brief nor 
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the record below provides any clue as to when, if ever, the 1947 Opinion or its 

conclusion were ever provided to Myton.  (Aplt. App. vol. XIV at 2087–88).    

The 1947 Opinion is just that – an opinion – and does not have the force of 

law.5  See Wos v. E.M.A., 133 S. Ct. 1391, 1402 (2013) (Holding that an internal 

federal agency memorandum and related letter were “opinion letters, not 

regulations with the force of law,” and maintaining that “[i]nterpretations such as 

those in opinion letters--like interpretations contained in policy statements, agency 

manuals, and enforcement guidelines…lack the force of law” (quoting Christensen 

v. Harris County, 529 U.S. 576, 587 (2000)).  Thus, it carries very little or no 

weight. 

Moreover, even if Myton had been notified of the 1947 Opinion and its 

reasoning, the 1947 Opinion only addressed the six parcels that were the subject to 

an Act of July 26, 1916, 39 Stat. 389.  (Aplee. Supp. App. vol. III at 343).  The 

vast majority of the acreage associated with these parcels was located outside of 

the Myton Townsite boundaries and the specific land at issue in the 1947 Opinion, 

which Myton had sought for an airport, was also located outside of Myton.  

                                                 
5 Myton disputes the reasoning of the 1947 opinion. In addition, to the extent that 

the 1945 order did restore the lands at issue in the 1916 Act, the doctrine of laches 

bars the United States and the Tribe from belatedly claiming ownership over long-

developed and utilized portions of Myton that were subject to that Act, such as 

Myton Elementary School and other such lands.  (See Aplee. Br. at I.D, pg. 40).  
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Therefore, the 1947 Opinion did not address any of the other lands the Tribe seeks, 

which are the subject of the bulk of its jurisdictional and ownership claims. 

More importantly, the 1947 Opinion only addresses whether the 1945 Order 

restored the lands mentioned in the 1916 Act to tribal ownership, and does not 

address Myton’s ability to exercise jurisdiction over these or any other lands within 

Myton.6   

Consequently, even if the United States had informed Myton, after the fact, 

of its belief that the 1945 Order returned the lands mentioned in the 1916 Act to 

tribal ownership, Myton would not have had notice that the 1945 Order returned 

other lands to the Tribe or removed any lands from Myton’s jurisdiction, especially 

long-developed and settled lands within the Townsite, long governed by Myton.  

C. The plain language of the 1945 Order shows that it did not apply 

to Myton. 

 

Nothing in the 1945 Order indicates that it applies to lands within the Myton 

Townsite.  Specifically, the 1945 Order does not mention any of President 

Roosevelt’s proclamations, nor does it identify Myton, nor even use the word 

                                                 
6 In fact, the 1916 Act provides additional evidence that the entire town of Myton 

has long been viewed as a Utah municipality, outside of Indian country, because of 

the Act’s use of the term “the town of Myton, Utah” to describe Myton.  This 

provides an express recognition from the United States that the entire town of 

Myton had, in fact, been properly established as a municipality of the State of 

Utah.  (Aplee. Supp. App. vol. III at 343). Otherwise, there would not have been a 

proper municipal entity capable of legally receiving patents from the United States. 

See, 39 Stat. 389. 
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“townsite.”  If the Secretary of the Interior intended for the 1945 Order to apply to 

townsite lands, like Myton, that the President of the United States had previously 

reserved from the public domain, the 1945 Order would have expressly so directed, 

especially to the extent that it applied to developed lands and lands that are 

essential to municipal governance – all of which the Tribe is now claiming.   

Further, notwithstanding the United States’ current interpretation of the 1945 

Order, its contemporaneous interpretations of the 1945 Order show that it did not 

apply to Myton. As Myton noted in its Appellee’s brief, the Department of the 

Interior’s intent, when it promulgated the 1945 Order, was to restore “unentered” 

lands which did not include lands set aside as Presidential Townsites.  Specifically, 

the lands restored by the 1945 Order were lands “without administration,” and 

located “in rough country which no homesteader would have.” (Aplee Br. At 38 – 

39, n.12).  By 1945, Myton had for decades been entered, platted, settled, and 

incorporated as a town under the laws of the State of Utah.    

D. The United States never gave Myton any reason to believe that the 

1945 Order Applied to Myton. 

 

The record below contains no evidence that the United States made any 

effort to inform Myton that it would be subject to the 1945 Order or that the Order 

would remove significant portions of the City from Myton’s jurisdiction, including 

its streets, alleys, and schools.  To the contrary, Myton did not learn that the United 

States considered it to be subject to the 1945 Order until the filing of the amicus 
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brief.  Also, the Tribe failed to even name Myton as a party during the decades of 

litigation from 1975 to 2013.  The Tribe did not make any arguments regarding the 

claimed effect of the 1945 Order, generally, until after the United States Supreme 

Court had already determined that Myton is not Indian Country in Hagen (Aplee. 

Br. at 33, n.6).  It also failed to make any specific claims applying the 1945 Order 

to Myton until 2013 when it belatedly added Myton as a party to a dispute that had 

raged off and on in court since 1975.  In addition, the record below shows that the 

amicus brief the United States filed in this action on October 19, 2015, represents 

the first time it ever opined in a pleading on the application of the 1945 Order to 

Myton. (Aplee. Supp. App. vol. III at 351).  

While the United States participated as an amicus in Hagen and other prior 

litigation, Myton was not a party to those proceedings and the record below reveals 

that none of the amicus briefs and other documents the United States and the Tribe 

submitted prior to Hagen mention the 1945 Order or its application to Myton, 

despite the fact that Myton was the very location of the crime at issue. Id. (Aplee. 

App. vol. I at 10, 33).  Instead, their briefs only addressed the general proposition 

that the Tribe’s reservation was not diminished, a position rejected by the United 

States Supreme Court, in Hagen, and this Court, in Ute V. (Aplee. Br. at 33 – 34).   

Furthermore, neither the United States nor the Tribe interfered with, or 

expressed an intent to interfere with Myton’s uninterrupted exercise of municipal 
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jurisdiction within the township boundaries for over 100 years until the Tribe’s 

2013 action and its naming of Myton as a defendant.  Notwithstanding the United 

States’ claimed trustee obligations, it has never prevented Myton from exercising 

its municipal jurisdiction nor has it taken any steps to assert primary responsibility 

over the land the Tribe now claims, particularly developed lands.  For instance, 

neither the Tribe nor the United States have ever provided support or assistance for 

the construction, maintenance, and repair of Myton’s streets and alleyways or its 

elementary school, all of which are now subject to the Tribe’s claims. See Aplt. 

App. vol. VIII at 1150. 

Moreover, as Hagen noted regarding the exercise of State criminal 

jurisdiction in Myton, the jurisdictional history surrounding Myton and the Tribe’s 

(or the United States’) failure to assert any responsibility over the land within 

Myton “demonstrates a practical acknowledgement” by the United States that the 

1945 Order did not remove lands within the township boundaries from Myton’s 

jurisdiction. 510 U.S. at 421.  

Lastly, regardless of whether the land is characterized as trust or non-trust 

land and whether the Tribe or the United States own land within Myton, the 1945 

Order is the only basis the United States asserts for the existence of any land that 

qualifies as Indian country within Myton.  For this reason, the United States has 

failed to show that any part of Myton is Indian country because the United States’ 
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interpretation of the 1945 Order directly conflicts with Hagen’s straight-forward 

and unmistakable conclusion that “the town of Myton,” not a specific lot or parcel, 

and “is not in Indian country” for jurisdictional purposes. 510 U.S. at 421 – 422.7 

IV. THE UNITED STATES’ CURRENT POSITION CONFLICTS WITH 

CONGRESSIONAL ACTS AND PRESIDENTIAL 

PROCLAMATIONS THAT ESTABLISHED MYTON. 

   

The United States’ current position makes no effort to reconcile the inherent 

and patent conflict between its position and the congressional and executive 

actions that established Myton over 100 years ago. (U.S. Amicus Br. at 15 – 18). 

As noted above, the President of the United States established Myton pursuant to 

acts of Congress.  These actions, therefore, demonstrate a federal intent for Myton 

to exist and function as a municipality.  

The Tribe’s claims, as now supported by the United States, call for the 

imposition of a “checkerboard” pattern of jurisdiction at a micro scale in which 

Myton would be a town divided and fractured. (Aplt. App. vol. IV at 557 – 60); 

(U.S. Amicus Br. at 14).   For example, on a typical Myton block, one house would 

be part of the Reservation while the next door neighbor would not; three lots on 

one street would be part of the Reservation, seven lots would not; and so on.  Such 

an irregular and nonsensical patchwork, literally dividing neighbor from neighbor, 

                                                 
7 See Aplee. Br. at 19 – 30 (describing Hagen’s binding conclusion that Myton is 

not Indian Country and that the Tribe lacks jurisdiction over Myton and all of the 

streets and lots within it).    
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is not only contrary to any notion of responsible or workable governance of the 

Town, but threatens Myton’s continued existence and would be contrary to the 

intent of the congressional actions and presidential proclamations that established 

Myton as a municipality.  

Myton cannot function as a municipality if it is, in effect, a jigsaw puzzle 

with numerous missing pieces, including all public land, streets, and schools are 

exempt from its municipal jurisdiction.  (See Aplt. Br. at 24; Aplt. App. vol. VIII at 

1150).  Myton cannot provide water, sewer, road maintenance, and other services 

to lands that would be exempt from the taxes and fees that Myton relies upon to 

fund such services.  It cannot ensure public safety if lots scattered throughout the 

town can be developed and improved upon without regard to its zoning, building, 

and fire codes.  It cannot function as a municipality if it does not maintain control 

and jurisdiction over its streets and alleyways.  In short, Myton cannot continue, as 

it has for the last 108 years, as a functioning municipality if this Court adopts the 

United States’ impractical and “Rube Goldberg” view of Myton.  

Myton and its citizens have operated for over 108 years under the belief that 

all of Myton, not just scattered blocks, parcels, and lots, are within a municipality 

of the State of Utah subject to state and municipal jurisdiction.  This belief was 

specifically recognized by the United States in Hagen and never challenged until 

now.  Moreover, this belief is based directly upon the actions of Congress and the 
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President, which the United States apparently now disregards after 108 years of 

acquiescence to Myton’s existence.   

The United States also ignores its role as the cause of this long-running 

dispute, which is a direct result of conflicting and ever-changing federal policies 

and actions over which neither Myton nor other parties had any role.  

Notwithstanding the significant federal nexus at the heart of this dispute and 

requests by both the Tribe and Myton (Aplee. App. vol. III at 409; Aplt. App. vol. 

XI at 1513) the United States has steadfastly refused to be joined as a party and 

chosen not to play a meaningful role in resolving this or any of the other disputes 

regarding the Tribe’s jurisdiction.  Instead, the United States has chosen to 

participate only on occasion and only as an amicus, which it has done on an ad hoc 

and inconsistent basis over the course of the 40 years the Tribe and the State of 

Utah have sought to clarify the extent of tribal jurisdiction.  This unfortunate and 

derelict practice of sniping from the sidelines as the jurisdiction dispute rages on, is 

perpetuated through the United States amicus brief. 

V. MYTON IS NOT A DEPENDENT INDIAN COMMUNITY 

Standard of Review:  Where both the Tribe and the United States 

failed to argue that Myton is a dependent Indian community before 

the district court, this Court treats the argument as forfeited.  Saleh v. 

United States, 588 Fed. Appx. 756, 761 (10th Cir. 2014).  Reversal of 

a district court’s judgment on the basis of a forfeited argument is only 

permitted if failing to do so would entrench a plainly erroneous result.  

Id.  However, because both the Tribe and the United States failed to 

argue even plain error, “th[is] failure . . . surely marks the end of the 
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road for [this] argument on reversal.”  Id. 

The United States raises a new argument that was never raised before the 

District Court prior to its grant of Myton’s Rule 12(b)(6) Motion to Dismiss. 

Specifically, the United States, in a footnote, argues that the 1945 Order restored 

lands within Myton “to trust status,” therefore those lands “fit within the Supreme 

Court’s definition of dependent Indian community under the Indian-country 

statute.”  (U.S. Amicus Br. at pg. 16, n.13).  While this argument is waived 

because it was not properly raised before the District Court, Myton does not 

contain any dependent Indian communities because the lands identified by the 

United States have never been “under federal superintendence.”  See Hydro Res., 

Inc. v. EPA, 608 F.3d 1131, 1135 (10th Cir. 2010). 

The United States acknowledges that the Tribe’s argument that Myton was a 

dependent Indian community was raised after the District Court ruled on Myton’s 

Motion to Dismiss in an “alternative motion to reconsider.”  (U.S. Amicus Br. at 

pg. 16, n.13).  However, the United States fails to even attempt to explain why or 

how this belated argument was preserved for appeal.  As explained in Myton’s 

Appellee Brief, “raising a new argument in a motion to reconsider is not sufficient 

to preserve it for appeal.”  See Aplee. Br. at 47 (citing Braswell v. Cincinnati, Inc., 

732 F.3d 1081, 1093 (10th Cir. 2013)).  The United States raises this argument 

without it being properly preserved.  Therefore, the only possible avenue for it to 
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now be considered by this Court is if it is considered as a forfeited argument raised 

for the first time on appeal.  However, since the United States failed to argue why 

this Court’s failure to hold that Myton contains a dependent Indian community 

would result in a plainly erroneous result, this Court must disregard this new 

argument. 

However, even if considered on its merits, the United States argument that 

Myton includes dependent Indian communities fails.  The United States Supreme 

Court has identified two “requirements” of all “dependent Indian communities.”  

Hydro Res., Inc. at 1134-35 (citing Alaska v. Native Village of Venetie Tribal 

Government, 522 U.S. 520 (1998)).  First the land must be an “Indian community 

in the sense that it has been explicitly set aside by Congress (or the Executive, 

acting under delegated authority) for the use of Indians as Indian Land.”  Id. 

(Internal quotations omitted).  Second, the “land in question” must be “dependent’ 

upon and “under federal superintendence.”  Id. 

In this case, if considered in its most favorable light, this belated argument 

by the United States’ suggests that the 1945 Order was sufficient to satisfy element 

one as land which was “explicitly set aside by Congress.”  Such an assertion is 

contrary to the plain language and express purpose of the Congressional acts and 

presidential proclamations that established Myton, none of which include any 

language stating that the Myton Townsite was set aside for the use of Indians as 
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Indian land. (Aplee. Supp. App. vol. III at 293-94 and 329-30); (Aplt. App. vol. VI 

at 968.)  Even if true, which it is not, the United States fails to point to (and, in 

fact, is unable to) identify any iota of evidence to suggest that the claimed 

dependent Indian lands within Myton have ever been dependent upon and under 

federal superintendence.   

The United States has never attempted, either explicitly or implicitly, to 

exercise jurisdiction over any lands within Myton.  In fact, those claimed 

dependent Indian communities have always been under the jurisdiction of Myton.  

(See Aplee. Br. at 42).  Therefore, there cannot be any dependent Indian 

communities in Myton. 

CONCLUSION 

 For the reasons stated above, this Court should affirm the District Court’s 

dismissal of Myton.  Myton is not in Indian country. 
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