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Introduction 

 Rehearing is necessary for two reasons. First, the majority overlooked record 

evidence confirming that Respondent did not merely forfeit, but deliberately 

waived, the appellate-exhaustion defense upon which its affirmance rests. This 

evidence includes briefing in which Respondent opposed Petitioner Fortino 

Alvarez’s request to conduct appeal-related discovery on the ground that the 

request rested on a “misunderstanding” of Respondent’s non-exhaustion 

defense – which, Respondent explained, relied solely on Mr. Alvarez’s failure to 

exhaust non-appellate remedies. Moreover, even if the defense was merely 

forfeited, the panel erred in treating it as a justification for affirming the district 

court, for the reasons set forth below and in Judge Kozinski’s dissent. Second, the 

rule that the majority announces – that all cases “implicating tribal sovereignty and 

the tribal exhaustion requirement” are categorically deemed to present the sort of 

“exceptional” circumstances in which this Court may inject non-exhaustion 

defenses into a habeas corpus appeal sua sponte – conflicts with Wood v. Milyard, 

132 S. Ct. 1826 (2012); and El Paso Natural Gas Co. v. Neztsosie, 526 U.S. 473 

(1999), and is deeply unwise in light of the impossibility of drawing reliable 

conclusions about tribal court procedures without the meaningful assistance of the 

parties. These exceptionally important issues merit panel or en banc rehearing. 

  Case: 12-15788, 02/05/2015, ID: 9410671, DktEntry: 38-1, Page 6 of 27



2 

Statement of Facts 
 

A. The Gila River Indian Community convicted Fortino Alvarez and 
sentenced him to five years’ imprisonment in 2003. 

 
 The Gila River Indian Community (“the Community”) is a federally-

recognized Indian tribe located on the outskirts of Phoenix, Arizona. The 

Community owns three golf courses, three casinos, a driving school, an 

international raceway, an equestrian center, a western-themed attraction, and the 

500-room resort in which the New England Patriots stayed during the week leading 

up to last Sunday’s Superbowl.1 Fortino Alvarez is an enrolled member of the 

Community who, at the time of the events involved here, was twenty years old and 

had a seventh-grade education. 

 In 2003, the Community charged Mr. Alvarez with violations of its criminal 

law in connection with his girlfriend’s allegation that he had struck her with a 

flashlight. Mr. Alvarez did not have the assistance of counsel during the pretrial or 

trial proceedings, during which the Community detained him in a facility that had 

“no law library or other form of legal assistance.”2 Following a bench trial at which  

 

                                                 
1 http://www.gilariver.org/index.php/about-tribe/profile/tourism; 
http://www.fox10phoenix.com/story/27944780/2015/01/26/super-bowl-49-new-
england-patriots-arrive-in-the-valley.  
2 D. Ct. Doc. 14 at 2:8-9. 
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Mr. Alvarez presented no evidence or argument and conducted no cross-

examination, the Community Court sentenced him to five years of incarceration. 

B. Mr. Alvarez filed a habeas petition in federal district court. 
 

 In 2008 Mr. Alvarez filed a habeas petition in federal district court pursuant 

to 25 U.S.C. § 1303 and 28 U.S.C. § 2241(c)(3). He claimed violations of (inter 

alia) his confrontation and jury-trial rights protected by the Indian Civil Rights Act, 

25 U.S.C. § 1302 (Westlaw, USCA – 2003 database) (“ICRA”). The petition 

named as Respondent Randy Tracy, Acting Chief Administrator of the 

Community’s prison. 

 The Community filed a response denying that Mr. Alvarez was entitled to 

relief on his claims. Under the heading “Affirmative Defenses,” the response 

alleged that Mr. Alvarez had failed to exhaust the remedies of: “(a) a motion to 

correct his sentences; or (b) [] a motion for commutation based upon the grounds 

raised in his Petition.”3 

C. Mr. Alvarez withdrew his request for appeal-related discovery in 
reliance on the Community’s confirmation that it was not raising 
an appellate-exhaustion defense. 

 
 Mr. Alvarez subsequently filed a Motion for Leave to Conduct Discovery. 

Among other things, he sought authorization to subpoena records regarding the 

                                                 
3 D. Ct. Doc. 6 at 7. 
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processing of appeals by the Community Courts from October of 2003, and to 

depose the Community’s Solicitor regarding “whether pursuing relief through the 

Community’s court of appeals would have been futile.” Mr. Alvarez explained that 

this discovery was “necessary to [his] ability to address the defense of non-

exhaustion raised in the Community’s Response.” In support of this request, Mr. 

Alvarez noted that in Johnson v. Gila River Indian Community, 174 F.3d 1032 (9th 

Cir. 1999), this Court had expressed doubt as to whether the Community had a 

“functioning appellate court.” Id. at 1036.4 

 The Community filed a Motion to Dismiss for Failure to Exhaust Tribal 

Court Remedies that discussed only the remedies of a motion to correct sentence, 

motion for commutation, and Community Court habeas petition.5 The next day the 

Community filed a response opposing Mr. Alvarez’s discovery motion that made 

the following representation regarding Mr. Alvarez’s request for appeal-related 

discovery: 

 Mr. Alvarez seeks all documents in the possession of the 
Community’s judicial department relating to the processing of appeals 
from October 28, 2003, to the present. This request, which should be 
rejected by the court, is premised on a misunderstanding of 
Respondent’s affirmative defense that Petitioner has failed to exhaust 
his tribal court remedies. The remedies available to Petitioner, and 
[sic] more fully outlined in Respondent’s Motion to Dismiss for Failure 

                                                 
4 D. Ct. Doc. 16 at 3-4, 12. 
5 D. Ct. Doc. 20. 
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to Exhaust Tribal Court Remedies, are (1) a motion for commutation of 
his sentence(s) or to correct his sentences(s) [sic], or (2) filing a 
petition for writ of habeas corpus in the Community Court.6 

 
The Community went on to criticize Mr. Alvarez for citing Johnson, asserting that 

the argument was “premised purely on speculation about what might have 

happened if he had appealed,” but did not qualify the above-quoted statement 

limiting its exhaustion defense to non-appellate remedies.7  

 Mr. Alvarez filed a reply in which he withdrew his request for appeal-related 

discovery in reliance on the Community’s statement: 

 In light of Respondent’s clear indication that he is not arguing 
that Mr. Alvarez failed to exhaust his claims by raising them in an 
appeal to the Community court of appeals, Mr. Alvarez hereby 
withdraws this request [for appeal-related discovery]. Mr. Alvarez 
reserves the right to reinstitute this request if the Community raises 
the argument of failure to exhaust Community Court appellate 
remedies at any point in the future.8 

 
At no point did the Community contradict this statement or suggest that Mr. 

Alvarez had misunderstood its position. 

D. The district court denied Mr. Alvarez’s petition on the merits. 
 

 The district court denied the Community’s motion to dismiss, and 

subsequently denied Mr. Alvarez’s petition on the merits. 

                                                 
6 D. Ct. Doc. 21 at 3. 
7 Id. at 3-4. 
8 D. Ct. Doc. 23 at 4, 10. 
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E. A divided panel of this Court affirmed on the rationale that Mr. 
Alvarez had failed to exhaust the remedy of direct appeal. 

 
 Mr. Alvarez appealed to this Court. In its response brief, the Community 

defended the district court’s ruling on the merits, and did not raise non-exhaustion. 

 Seven days before the oral argument, the panel entered the following order: 

 At oral argument scheduled on Monday, April 15, 2013, in San 
Francisco, California, the parties should be prepared to address 
whether this court has jurisdiction over this appeal. The parties should 
consider the application of 25 U.S.C. § 1303 as discussed in Jeffredo v. 
Macarro, 599 F.3d 913, 918 (9th Cir. 2010). 
 

 The next day, Mr. Alvarez filed a FRAP 28(j) letter. Unsure what 

jurisdictional issue the panel had in mind, counsel addressed every option that 

seemed plausible and could be meaningfully discussed within Rule 28(j)’s 350-

word limit – including the “in custody” requirement, the exhaustion requirement, 

and the case-or-controversy requirement. With respect to exhaustion, Mr. Alvarez 

noted that the issue had been decided against the Community by the district court, 

and that the Community failed to challenge that ruling in its response brief. 

 A transcription of the oral argument is attached as Appendix B for the 

Court’s convenience. The panel did not raise exhaustion with Mr. Alvarez’s 

counsel during his initial argument. The Community’s counsel raised non-

exhaustion, but focused on the non-appellate remedies he had argued below: 
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“commutation for [sic] filing a habeas proceeding in the tribal court.”9 When a 

panel member noted that Mr. Alvarez “apparently said that he didn’t know he had 

the right to appeal,” the Community’s counsel again referred to non-appellate 

remedies: 

 I believe that the appeal rights are, are specified in the 
Community’s code, but I think the mechanisms that were identified in 
the motion to dismiss for failure to exhaust uh, were the commutation 
mechanism that is available in the Community’s code, as well as a 
habeas proceeding in the tribal court[.]10 
 

 Asked whether Mr. Alvarez was advised of his right to appeal, the 

Community’s counsel responded: “I think the fact of the matter is he did not 

directly appeal his conviction,”11 but did not argue that this should be the basis for 

affirming the district court. After further questioning, the Community’s counsel 

asserted that Mr. Alvarez had “these remedies” available to him when he filed his 

federal habeas petition. Asked whether it was “too late by then,” the Community’s 

counsel responded: “I, I don’t think there’s any time limit on the use of the 

commutation mechanism in the Community court, Your Honor.”12 

 On rebuttal, Mr. Alvarez’s counsel argued that the Community had waived 

the appellate-exhaustion defense, and that Wood v. Milyard barred the Court from 

                                                 
9 App. B at 7:31-34. 
10 Id. at 8:6-16. 
11 Id. at 10:1-14. 
12 Id. at 12:12-22. 
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“resurrect[ing]” this defense.13 No further discussion or briefing on the issue 

occurred, although the Community subsequently mailed the Court a copy of the 

Community’s 2003 Code and a FRAP 28(j) letter that cited the appellate portion of 

the Code. 

 A divided panel of this Court affirmed, holding that Mr. Alvarez had “failed 

to demonstrate that direct appeal would have been futile.”14 The majority found 

Wood inapplicable on the rationale that there was “no indication in the record that 

the Community deliberately waived the exhaustion defense.”15 The majority 

concluded that Mr. Alvarez had a “fair opportunity” to address the basis for its 

ruling when he filed a “supplemental brief” six days before the oral argument.16 

The majority further held that “cases implicating tribal sovereignty and the tribal 

exhaustion requirement” categorically qualify as “exceptional” cases in which 

forfeited non-exhaustion claims may be raised sua sponte by the Court.17 

 Judge Kozinski dissented, opining that the Community had waived the 

appellate-exhaustion defense, that Mr. Alvarez had not been given a “fair 

opportunity” to address that defense, that tribal habeas cases should not 

                                                 
13 Id. at 16:27-17:31. 
14 App. A at 13. 
15 Id. at 16. 
16 Id. at 19. 
17 Id. at 20. 
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categorically be deemed “exceptional,” that Mr. Alvarez did not have a meaningful 

appellate remedy in the Community Court, that abstention would be inappropriate 

even if he did, and that the Community breached Mr. Alvarez’s ICRA right to a 

jury trial. 

 Mr. Alvarez agrees with, and incorporates by this reference, Judge 

Kozinski’s points and conclusions, and focuses here on additional points 

supporting those conclusions. 

Argument 

I. The majority erred in reaching the issue of Mr. Alvarez’s alleged failure 
to exhaust the remedy of direct appeal. 

 
A. The Community deliberately waived this defense. 
 

 The panel members agree on one crucial point: This Court cannot sua sponte 

inject into a habeas corpus case an exhaustion defense that was waived – i.e., 

“knowingly and intentionally relinquished” – rather than merely forfeited – i.e., 

inadvertently not preserved. Wood, 132 S. Ct. at 1832 n.4. That principle applies 

here, because the Community deliberately waived the appellate-exhaustion defense 

upon which the majority relies. 
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 As Judge Kozinski notes, this waiver was expressed in the Community’s 

motion to dismiss and oral argument, which focused on non-appellate remedies.18 

Indeed, the transcript shows that at oral argument the Community’s counsel 

“deliberately steered” the panel toward these non-appellate remedies time after 

time, even as the panel persistently questioned him about the appellate remedy. 

Wood, 132 S. Ct. at 1835. 

 Still clearer proof of the Community’s waiver may be found in the briefing 

on Mr. Alvarez’s discovery motion. When Mr. Alvarez sought discovery to prove 

that exhaustion of an appellate remedy would have been futile, the Community 

objected that this request rested on a “misunderstanding” of its non-exhaustion 

defense, and corrected this “misunderstanding” by explaining that its defense 

rested on Mr. Alvarez’s failure to exhaust non-appellate remedies. Mr. Alvarez 

expressly relied on this waiver in withdrawing his request for this discovery. The 

majority faults Mr. Alvarez for having “failed to demonstrate that direct appeal 

would have been futile”19 – but the record shows that he abandoned his effort to do 

so in reliance upon an express waiver of this defense that the majority has 

overlooked. 

 

                                                 
18 App. A at 30, 32. 
19 App. A at 13. 

  Case: 12-15788, 02/05/2015, ID: 9410671, DktEntry: 38-1, Page 15 of 27



11 

 The majority asks “what could the Community possibly gain” by waiving 

this defense.20 Mr. Alvarez respectfully submits that the question is “irrelevant, 

[because] a mistake in reaching a decision to withhold a known defense does not 

make that decision less a waiver.” Ryan v. United States, 688 F.3d 845, 848 (7th 

Cir. 2012), cert. denied, 133 S. Ct. 1275 (2013). Indeed, this point should carry extra 

weight here, in light of the majority’s concern for avoiding “paternalism”21: What 

could be more paternalistic than presuming that this Court knows better than the 

Community whether waiving a defense is a good idea? Cf. Wetsit v. Stafne, 44 F.3d 

823, 826 (9th Cir. 1995) (“As Brandeis long ago observed, responsibility is the 

great developer.”) (internal quotation marks omitted). 

 In any case, there were compelling reasons for the Community to waive this 

defense. As Judge Kozinski notes, it may have suspected that its appellate 

procedures would be found fundamentally unfair.22 And the Community might 

have sought to avoid a replay of its experience in Johnson, which generated an 

embarrassing published decision doubting that the Community had a “functioning 

appellate court.” The Community is not, after all, a remote, isolated tribe: It is a 

major entity located on the outskirts of the Nation’s sixth largest city, where it 

                                                 
20 Id. at 17 n.9. 
21 App. A at 26 n.14. 
22 App. A at 41. 
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operates an impressive array of tourist attractions that draw extensive outside 

business and visitors. The last thing the Community needs is another published 

opinion questioning the integrity of its institutions. And while an opinion in this 

case declaring that the Community lacked a “functioning appellate court” would 

have related to 2003, rather than the present, the Community might well have 

suspected that this distinction would be lost on its potential business partners, and 

prudently sought to avoid it just the same. 

 In short, the record confirms that the Community waived the exhaustion 

defense upon which the majority relies. Because “a federal court has the authority 

to resurrect only forfeited [and not waived] defenses” (Wood, 132 S. Ct. at 1833 

n.5), the majority overreached its authority here. 

B. Mr. Alvarez had no fair opportunity to address this defense. 

 Even if the Community had merely forfeited this defense, it would be 

improper for the Court to address it unless Mr. Alvarez had a “fair opportunity to 

present his position.” Id. at 1834. He did not. The majority points to its pre-

argument order and Mr. Alvarez’s “supplemental brief,” but the order did not flag 

the issue of appellate non-exhaustion, and Mr. Alvarez filed only a FRAP 28(j) 

letter that did not address that issue. Mr. Alvarez respectfully submits that an 

opportunity to address an issue for the first time, without prior notice, in the 
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waning minutes of the rebuttal portion of a ten-minute oral argument is not the sort 

of “fair opportunity” that the Supreme Court described in Wood – particularly 

when the issue is complex enough to divide a panel of this Court and generate 53 

pages’ worth of majority and dissenting opinions. 

C. Even if the defense was not waived and Mr. Alvarez had a fair 
opportunity to address it, the panel should not have reached it 
because this case is not “exceptional.” 

 
 Even if the Community had merely forfeited this defense and Mr. Alvarez 

had a fair opportunity to address it, it would have been improper to reach it unless 

this case presented “exceptional” circumstances. Wood, 132 S. Ct. at 1834. But as 

Judge Kozinski notes, “[t]he Community’s failure to raise Alvarez’s 

nonexhaustion of direct appeal hardly qualifies as exceptional.”23 The majority 

does not suggest otherwise, but fashions a “sweeping new rule” whereunder all 

cases “implicating tribal sovereignty and the tribal exhaustion requirement” are 

categorically deemed “exceptional.”24 Mr. Alvarez addresses this rule below in 

Argument II. 

 

 

 

                                                 
23 App. A at 36. 
24 Id. at 20. 
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D. Even if it were proper for the majority to consider the defense of 
appellate non-exhaustion, it should not have affirmed the district 
court on this basis. 

 
 Even if the majority did not err in considering the appellate non-exhaustion 

defense, its holding would be erroneous. The tribal exhaustion doctrine is a 

“[]flexible” one that balances “the need to preserve the cultural identity of the 

tribe by strengthening the authority of the tribal courts[] against the need to 

immediately adjudicate alleged deprivations of individual rights.” Selam v. Warm 

Springs Tribal Corr. Facility, 134 F.3d 948, 953 (9th Cir. 1998) (internal quotation 

marks omitted). This balancing supports reaching the merits of Mr. Alvarez’s 

ICRA claims. 

 As Judge Kozinski notes, “[i]t is hardly an intrusion on the sovereignty and 

integrity of tribes to require that they inform defendants of the full nature of their 

rights, including when and how they must invoke them,” as the Community failed 

to do for Mr. Alvarez here.25 Moreover, reaching out to decide unraised exhaustion 

defenses sua sponte can actually impair a tribe’s sovereignty and integrity. Such an 

approach tends to generate federal-court holdings regarding tribal procedures that 

lack meaningful input from the tribe, and thus may conflict with the tribe’s own 

understanding of its procedures. 

                                                 
25 App. A at 50. 
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 What is a tribe to do, for example, if this Court examines the tribe’s Code 

sua sponte – as the majority did in this case – and holds that defendants in the tribe’s 

courts have a particular postconviction remedy, while the tribe itself believes and 

intends that they have no such remedy? Must the tribe respect this federal-court-

created procedural right? Even if such deference is not strictly required, this may 

not be clear to tribal judges – particularly in light of the fact that “few 

contemporary tribal judges attended law school.” Robert D. Cooter & Wolfgang 

Fikentscher, American Indian Law Codes: Pragmatic Law and Tribal Identity, 56 Am. 

J. Comp. L. 29, 55 (Winter 2008). 

 On the other side of the scale, the factors demonstrating a “need to 

immediately adjudicate” Mr. Alvarez’s ICRA claims are weighty. As Judge 

Kozinski observes, a system in which a defendant with a seventh-grade education, 

no attorney, no access to a law library, and no explanation from the judge or anyone 

else as to how to pursue an appeal is given five days to do so does not provide a 

“meaningful” remedy for violations of his civil rights.26 Moreover, the merits of 

Mr. Alvarez’s claims are strong,27 and spurning them on non-exhaustion grounds  

 

 

                                                 
26 App. A at 41. 
27 Id. at 46-53. 
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virtually guarantees that they will never be remedied, because Mr. Alvarez’s appeal 

time ran years ago.28 

II. The majority’s “sweeping new rule” conflicts with Supreme Court 
precedent and is impracticable. 

 
 In Wood, the Supreme Court stated that while appellate courts have 

discretion to address forfeited habeas defenses, they should “reserve that authority 

for use in exceptional cases.” Wood, 132 S. Ct. at 1834. The majority nullifies this 

constraint by fashioning “a sweeping new rule: ‘[C]ases implicating tribal 

sovereignty and the tribal exhaustion requirement’ are always ‘exceptional.’”29 

The Court should retract this rule for the reasons set forth in Judge Kozinski’s 

dissent, and for two additional reasons. 

A. The rule conflicts with El Paso Natural Gas Co. v. Neztsosie. 
 

 First, the rule conflicts with El Paso Natural Gas Co. v. Neztsosie, 526 U.S. 

473 (1999). The Neztsosie case involved tort lawsuits filed in Navajo tribal court by 

members of the Navajo Nation against companies operating on the reservation. Id. 

at 477-78. The companies sought a federal district court injunction barring the 

lawsuits. Id. at 478. The district court entered only partial injunctions. Id. The 

companies appealed to this Court, which affirmed the portion of the ruling that was 

                                                 
28 Id. at 14 n.5. 
29 App. A at 36. 
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adverse to the companies. Id. “But [this Court] did not rest there.” Id. Instead, 

“[a]lthough [none of the plaintiffs] had appealed the partial injunctions against 

them, the Ninth Circuit sua sponte addressed those District Court rulings, citing 

‘important comity considerations involved,’” and reversed the partial injunctions. 

Id. at 478-79. 

 The Supreme Court held that this was error. The cross-appeal rule, the 

Court noted, provides that “[a]bsent a cross-appeal, an appellee . . . may not attack 

the decree with a view either to enlarging his own rights thereunder or of lessening 

the rights of his adversary.” Id. at 479 (internal quotation marks omitted). The 

Court stressed that this Court’s interest in federal-tribal “comity” is “clearly 

inadequate to defeat the institutional interests in fair notice and repose that the 

[cross-appeal] rule advances.” Id. at 480. 

 The majority’s rule flies directly in the face of Neztsosie. The rule authorizes 

the Court to cite federal-tribal “comity” as a justification for systematically 

ignoring the party presentation principle, which generally “rel[ies] on the parties to 

frame the issues for decision and assign[s] to courts the role of neutral arbiter of 

matters the parties present.” Greenlaw v. United States, 554 U.S. 237, 243 (2008). 

And while Neztsosie involved the cross-appeal rule, which is not directly implicated 

here, that rule is merely a subpart of the party presentation principle. Greenlaw, 554 
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U.S. at 244. Both rules are “meant to protect institutional interests in the orderly 

functioning of the judicial system, by putting opposing parties and appellate courts 

on notice of the issues to be litigated and encouraging repose of those that are not.” 

Neztsosie, 526 U.S. at 481-82. In short, the majority’s rule cannot be reconciled 

with Neztsosie. 

B. The majority’s rule overlooks the impossibility of using sua sponte 
methods to draw reliable conclusions about tribal court practice. 

 
 Second, the rule rests on a flawed assumption about tribal court systems. 

When this Court addresses an exhaustion issue sua sponte, it deprives itself of the 

assistance of the parties and the lower court in establishing facts that may be 

essential to its ruling – including facts illuminating the contours of the remedies 

that the petitioner may have failed to exhaust. If it does this in a case involving a 

habeas petitioner convicted in state court, it can at least rely upon the ready 

availability of comprehensive, reliable, searchable repositories of the state’s laws 

and rules, as well as a body of searchable caselaw construing and applying those 

laws and rules. 

 Things are very different with respect to tribal legal systems. “Researching 

tribal law is inherently difficult, and it is literally impossible without visiting each 

tribe’s reservation to ensure that one has the most recent and comprehensive set of 

tribal laws available from each tribe.” Ann E. Tweedy, Sex Discrimination Under 
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Tribal Law, 36 Wm. Mitchell L. Rev. 392, 401 (2010). Moreover, “tribal officials 

seldom circulate their laws outside the reservation and tribal judges seldom 

document their decisions in writings that outsiders can access.” Id. (internal 

quotation marks omitted). The Community is no exception. The panel secured a 

copy of its Code by asking the Community’s counsel to mail it to them after the 

oral argument – and it is unsurprising that the majority cites no Community Court 

cases, because they are not generally published in any searchable database or 

reporter system. 

 To make matters worse, drawing reliable conclusions about a tribe’s legal 

system may be impossible to do sua sponte even when the tribe’s Code is available, 

because the Code may not reflect the actual practice in the tribe’s courts. See 

Cooter & Fikentscher, supra, at 61 (“the typical order of authority for tribal judges 

is custom first, code second, and federal law third”). 

 Again, the Community is no exception. This Court’s Johnson decision 

illustrates how, a few years before Mr. Alvarez’s trial, the Community’s “appellate 

court” appeared to be more theoretical than real. Johnson, 174 F.3d at 1036. In 

2009 the Community adopted a new Appeals Code (Ordinance GR-15-09), but for 

years the Community ignored it and continued following the old Code. See 

Ordinance GR-15-09 Ch. 4.505.A.1; Community v. Sherwin Darrell Johnson, GRIC 
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Ct. App. No. AC-2010-016 (Mar. 21, 2011) (applying superseded notice-of-appeal 

deadline); Appeal Hearing in Community v. Jackson, GRIC Ct. App. No. AC-2012-

006 (Mar. 27, 2013) (Code-mandated judges not available to sit on appellate panel). 

 In short, drawing conclusions about the operations of tribal courts via sua 

sponte examination of a tribe’s Code, without the assistance of the parties or 

adversary presentation in district court, is a singularly hazardous enterprise. 

Conclusion 

 Congress empowered Indians to file federal ICRA habeas claims because its 

investigation into tribal practices revealed that “the most serious abuses of tribal 

power had occurred in the administration of criminal justice.” Santa Clara Pueblo 

v. Martinez, 436 U.S. 49, 71 (1978). The majority’s holding ensures that not only 

Mr. Alvarez, but many more petitioners following in his wake, will find their efforts 

to redress such “serious abuses” rebuffed on fundamentally flawed grounds. The 

panel or en banc Court should prevent this unjust outcome by rehearing this case. 

      Respectfully submitted on February 5, 2015. 
 

  s/Daniel L. Kaplan    
DANIEL L. KAPLAN 
KEITH J. HILZENDEGER 
Assistant Federal Public Defenders 
850 West Adams Street, Suite 201 
Phoenix, Arizona 85007-2730 
(602) 382-2700 
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