
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 
ENABLE OKLAHOMA INTRASTATE ) 
TRANSMISSION, LLC  ) 

Plaintiff, ) 
     ) 

v.   ) CIV-15-1250-M 
     ) 
A 25 FOOT WIDE EASEMENT  )   
and right-of-way for underground natural ) 
gas pipeline lying and situated in the ) 
Southwest Quarter of the Southeast Quarter  ) 
of the Southeast Quarter in Section 28,  ) 
Township 7 North, Range 11 West of the  ) 
I.B. &M., in Caddo County,  ) 
State of Oklahoma, et al.    ) 

Defendants. ) 
 

UNITED STATES’ MOTION TO DISMISS FOR LACK OF JURISDICTION 
(Rule 12(b)(1)) AND FAILURE TO JOIN A NECESSARY PARTY  

(Rule 12(b)(7) and Rule 19) With Brief 
 

 Defendant United States moves to dismiss Plaintiff’s Condemnation Complaint 

pursuant to Fed. R. Civ. P. 12(b)(1) (Jurisdiction), 12(b)(7), and 19 (Failure to Join a 

Necessary Party).  In support, the United States argues.   

BACKGROUND TO MOTION 

 This is a condemnation action to condemn a 25 foot wide natural gas pipeline 

easement through an approximate 137 acre tract of land in Caddo County, Oklahoma 

which had originally been an Indian allotment to Millie Oheltoint (Emaugobah).  Thirty-

eight (38) Indians and the Kiowa Indian Tribe of Oklahoma (Kiowa Tribe) own 

undivided interests in the tract.  The Kiowa Tribe obtained it’s approximately 1.1% 
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undivided interest sometime after 2008 on the death of certain Indian owners and by 

operation of law, the American Indian Probate Reform Act (“AIPRA”).  

 Plaintiff, by its operations and those of its predecessors in title, has operated a 20 

inch natural gas pipeline through a part of the tract since the 1960s.  Originally, the 

individual owners with BIA approval granted a 25 foot pipeline right of way (totaling 

approximately 0.72 acres) across the southern part of the tract.  It was during this period 

the natural gas pipeline was constructed.  The original right of way grant expired in 

November 2000.   

 While not important to the issues in this motion a new right of way has not been 

granted and Plaintiff has continued to operate the natural gas pipeline.  What is important 

is that the Kiowa Tribe, by operation of law, acquired an undivided interest in the tract of 

land through which the natural gas pipeline right of way ran and the pipeline continues to 

operate and that Plaintiff initiated this action to condemn a 25 foot natural gas pipeline 

easement to continue to operate the existing natural gas pipeline.1   

 The individual Indian beneficial owners have filed a Motion to Dismiss principally 

on Rule 12(b)(7) grounds.  (Doc. 32).  The United States adds a jurisdictional ground in 

this motion under Rule 12(b)(1) and also seeks dismissal for the same or similar reasons 

under Rule 12(b)(7) and Rule 19.  It is the position of the United States that the undivided 

interest of the Kiowa Tribe in the tract makes the entire tract tribal land and, therefore, as 

a result of the Kiowa Tribes sovereign, deprives the Court of jurisdiction. 
                                                           
1/  The individual Indian defendants have initiated a separate action for trespass against 
Plaintiff for the period from November 2000, the expiration of voluntarily granted right 
of way, to the present under CIV 15-1262-M.   
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 The individual Indian beneficial owners are represented by private counsel.  The 

United States is a defendant by virtue of its Trust and fiduciary responsibilities.  

ARGUMENT AND AUTHORITY 

Subject Matter Jurisdiction and Rule 12(b)(1) 

 The Court’s authority to act in this, or any case, is dependent on its finding legal 

authority to act.  So important is the concept of subject matter jurisdiction that it may be 

raised at any time by the Court or by any party.  Henderson ex rel. Henderson v. Shinseki, 

562 U.S. 428, 434-35 (2011).  “Because the jurisdiction of federal courts is limited, there 

is a presumption against our jurisdiction, and the party invoking federal jurisdiction bears 

the burden of proof.”  Merida Delgado v. Gonzales, 428 F.3d 916, 919 (10th Cir. 2005) 

quoting Marcus v. Kan. Dep't of Revenue, 170 F.3d 1305, 1309 (10th Cir.1999).  When 

suing the United States or its Agencies, a waiver of sovereign immunity is a prerequisite 

to jurisdiction, and any questions or ambiguities regarding waiver must be resolved in 

favor of sovereign immunity.  Lane v. Pena, 518 U.S. 187, 192 (1996); United States v. 

Williams, 514 U.S. 527, 531 (1995).   Here, Plaintiff asserts jurisdiction to condemn the 

Trust Land to include the undivided interests of the Tribe and the individual Indian 

owners. 

In the arguments to be made by the parties concerning subject matter jurisdiction, 

a number of statutes implementing Congress’ intent when dealing with Indian and Tribal 

interest will be referred to.  In dealing with issues of statutory construction where Tribal 

or Indian rights are involved, courts recognize an Indian canon of construction.  The 

Tenth Circuit noted: 
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The canons of construction favoring Indians reflect this. County of Oneida 
v. Oneida Indian Nation, 470 U.S. 226, 247, 105 S.Ct. 1245, 84 L.Ed.2d 
169 (1985) (“The canons of construction applicable in Indian law are rooted 
in the unique trust relationship between the United States and the 
Indians.”). Rules of statutory construction generally “provide for a broad 
construction when the issue is whether Indian rights are reserved or 
established, and for a narrow construction when Indian rights are to be 
abrogated or limited.” Cohen at 225. See, e.g., Santa Clara Pueblo v. 
Martinez 436 U.S. 49, 98 S.Ct. 1670, 56 L.Ed.2d 106 (1978) (construing 
Indian Civil Rights Act narrowly so as to avoid limiting tribal sovereignty); 
Bryan v. Itasca County, 426 U.S. 373, 96 S.Ct. 2102, 48 L.Ed.2d 710 
(1976) (upholding right of Indians to be free of state taxation in spite of 
provisions of Public Law 280). We further note that the canon requiring 
resolution of ambiguities in favor of Indians is to be given the “broadest 
possible scope,” remembering that “[a] canon of construction is not a 
license to disregard clear expressions of ... congressional intent.” DeCoteau 
v. Dist. County Court, 420 U.S. 425, 447, 95 S.Ct. 1082, 43 L.Ed.2d 300 
(1975). 
 
Where tribal sovereignty is at stake, the Supreme Court has cautioned that 
“we tread lightly in the absence of clear indications of legislative intent.” 
Santa Clara Pueblo, 436 U.S. at 60, 98 S.Ct. 1670. The Court's teachings 
also require us to consider tribal sovereignty as a “ ‘backdrop,’ against 
which vague or ambiguous federal enactments must always be measured,” 
and to construe “[a]mbiguities in federal law ... generously in order to 
comport with ... traditional notions of sovereignty and with the federal 
policy of encouraging tribal independence.” White Mountain Apache v. 
Bracker, 448 U.S. 136 at 143–44, 100 S.Ct. 2578 (1980). Courts are 
consistently guided by the “purpose of making federal law bear as lightly 
on Indian tribal prerogatives as the leeways of statutory interpretation 
allow.” Reich v. Great Lakes Indian Fish & Wildlife Comm'n, 4 F.3d 490, 
496 (7th Cir.1993). We therefore do not lightly construe federal laws as 
working a divestment of tribal sovereignty and will do so only where 
Congress has made its intent clear that we do so. (emphasis added) 
 

N.L.R.B. v. Pueblo of San Juan, 276 F.3d 1186, 1194-95 (10th Cir. 2002).  See also, 

Shiprock Associated Sch., Inc. v. United States, 934 F. Supp. 2d 1311, 1317 (D.N.M. 

2013)(Accordingly, “federal statutes are to be construed liberally in favor of Indians, with 

ambiguous provisions interpreted to their benefit.”(citation omitted)).  The Indian canon 
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of statutory construction is applicable here.  

A. THE LAND IS TRIBAL LAND AND AS A RESULT THERE IS NO 
SUBJECT MATTER JURISIDCTION TO CONDEMN.  
 

Congressional legislation and Department of Interior regulations make clear that  

land held in Trust on behalf of an Indian Tribe cannot be condemned.  An interest in 

Trust land, where the tribe has an undivided ownership interest in the whole, makes the 

Trust land “Tribal land” meaning that any interest in the land can be obtained only with 

the consent of the Tribe.  See 25 U.S.C. § 324 (“No grant of a right-of-way over and 

across any lands belonging to a tribe…shall be made without the consent of the proper 

tribal officials.”) (emphasis added); 25 C.F.R. § 169.3(a) (“No right-of-way shall be 

granted over and across any tribal land, nor shall any permission to survey be issued with 

respect to any such lands, without the prior written consent of the tribe.”)  (emphasis 

added).  “Tribal Land” is defined as “the surface estate of land or any interest therein 

held by the United States in trust for a tribe…” 25 C.F.R. §169.1(d)(emphasis added).  

Neither the statute nor the regulations provide any exception to this unambiguous rule 

requiring the Tribe’s consent.  As a result, the Court lacks jurisdiction over the subject 

matter of Plaintiff’s Complaint.  

 In this case, Plaintiff cites to 25 U.S.C. §357 as its sole jurisdictional statute for 

condemnation of the undivided interests of the individual Indians and the Tribe.\2  

However, §357 clearly does not implicate tribal land.  It states:  
                                                           
2/  Plaintiff cites to certain state statutes which allow it as a municipal corporation to use 
the state’s power of eminent domain in certain circumstances.  These state statues do not 
give Plaintiff or this Court authority to condemn the federal interests.  Compl. (Doc. 1), ¶ 
2. 
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Lands allotted in severalty to Indians may be condemned for any public purpose 
under the laws of the State or Territory where located in the same manner as land 
owned in fee may be condemned, and the money awarded as damages shall be 
paid to the allottee.   (emphasis added) 

 
Absent from this statute is any authorization for condemnation of land in which an Indian 

Tribe has an interest.  The omission of authorization to condemn tribal trust lands within 

the statute is consistent with the federal policy of strengthening tribal government, as 

evidenced in the following provision in the Indian Reorganization Act of 1934: 

In addition to all powers vested in any Indian tribe or tribal council by existing 
law, the constitution adopted by said tribe shall also vest in such tribe or its tribal 
council the following rights and powers:…to prevent the sale, disposition, lease, 
or encumbrance of tribal land, interest in lands, or other tribal assets without the 
consent of the tribe…     

 
Title 25, U.S.C. §476 (emphasis added) (made applicable to Oklahoma Indian Tribes by 

the Oklahoma Indian Welfare Act, 25 U.S.C. § 503). 

 Courts which directly or in dicta have addressed the issue of whether §357 gives a 

court authority to condemn Tribal land, have unanimously opined that it does not.  Those 

courts recognize that Congress consistently treats Tribal Lands and allotted lands 

differently.   

The Eighth Circuit addressed this issue in a case similar, if not nearly identical, to 

this case.  In Nebraska Pub. Power Dist. v. 100.95 Acres of Land in County of Thurston, 

Hiram Grant, 719 F.2d 956 (8th Cir. 1983), a public power company (“NPPD”) sought to 

construct an electric transmission line across the Winnebago Indian Reservation.  The 

lands over which the line would run consisted of individual Indian interests as well as 

Tribal interests.  When an agreement could not be reached, NPPD sought to condemn 
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twenty-nine tracts of land which had been allotted to individual Indians.  However, prior 

to the filing of the condemnation, several of the individual Indians deeded their interest to 

the Tribe, reserving in them a life estate.  The power company argued that the “future 

interests conveyed to the tribe do not constitute tribal land” and “that the grantee takes 

only the interest that was conveyed by the grantor.”  Id. at 961.  Citing the definition of 

“Tribal Land” found in 25 C.F.R. §169.1(d), quoted in part above, the Eighth Circuit 

squarely rejected NPPD’s argument.  The Court stated “this regulation makes clear that it 

is the fact of tribal ownership which establishes the existence of Tribal land, not the 

identity or title of the grantor.”  Id. at 962.  Thus, it was held that the conveyances, 

despite the reservation of life estates, created Tribal land which was not subject to 

condemnation under §357. 

 In United States v. Oklahoma Gas & Elec. Co, 127 F.2d 349 (10th Cir. 1942), the 

Tenth Circuit thoroughly examined legislation passed by Congress as it relates to rights-

of-way over Indian land.  The Court came to the conclusion that “a plain and clear 

distinction is made between the granting of rights-of-way over and across reservations or 

tribal lands and those allotted in severalty to restricted Indians.”  Id. at 354.  Although 

dicta, the Circuit found with respect to condemnation under §357: 

Obviously, the power to condemn lands allotted in severalty to an 
individual Indian did not extend to Indian reservation, tribal lands, national 
forests, and other lands under the exclusive jurisdiction of the Federal 
government.  As to these lands, only the power to permit the use of a right-
of-way under varying forms and conditions was authorized.   

 
Id. at 353 (emphasis added).  See also Yellowfish v. City of Stillwater, 691 F.2d 926, 929 

(10th Cir. 1982) (recognizing “different treatment accorded by Congress to Indian tribal 
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land and land allotted in severalty to individual Indians has been explained by several 

courts.”); Nicodemus v. Washington Power Co., 264 F.2d 614, 617-18 (9th Cir. 1959) 

(holding that 25 U.S.C. §323 and §357 “offer two methods for the acquisition of an 

easement across allotted Indian land for the construction of an electric transmission 

line…” and that “Congress, under section 357, expressly authorized the condemnation for 

any public purpose of lands allotted in severalty to Indians.”); United States v. 10.69 

Acres of Land, More or Less, in Yakima County, 425 F.2d 317, 318, n. 1 (9th Cir. 1970) 

(“Since the lands involved were unallotted tribal lands held in trust by the United States, 

it is conceded that the State could not condemn them.”); Plains Elec. Generation & 

Transmission Co-op., Inc. v. Pueblo of Laguna, 542 F.2d 1375, 1380 (10th Cir. 1976). 

(Based on its legislative history, 25 U.S.C. § 324 preserved the Tribes authority to 

prevent disposition or encumbrance of interests, including rights-of-way in tribal land.) 

Accordingly, § 357 does not provide a basis for subject matter jurisdiction with respect to 

condemnation of Tribal land here. 

 Furthermore, the inability to condemn the undivided interest of the Tribe in the 

Tribal land also means that Plaintiff cannot condemn the undivided interests of the 

individual Indian owners. As already noted, the Tribe’s beneficial 1.1% interest in the 

Trust Land is an undivided interest in the whole as is the interest of all the owners in the 

Trust Land, individual Indian and Tribe alike.  An “[u]ndivided interest” means a 

fractional share in the surface estate of Indian land, where the surface estate is owned in 

common with other Indian landowners or fee owners.  25 C.F.R. § 162.101.  Because 

“tribal land” includes any interest in land held in trust by the United States, the Tribe’s 
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undivided 1.1% interest renders the whole of the Trust Land “Tribal land” for 

jurisdictional purposes.  In other words, the Tribe has an interest in every inch of the 

tract.  This makes the entire tract Tribal land.  This is the result that was also reached in 

Nebraska Pub. Power Dist.  The Tribe had acquired undivided, but less than 100% 

interest, in parcels of allotted land, yet the court concluded that the entire parcels were 

“tribal land” not subject to condemnation.\3  Because the Tribe’s interest in the Trust 

Land here renders it all “tribal land,” it is impossible for Plaintiff to condemn the 

undivided ownership interest in the Trust Land without also condemning the Tribe’s 

undivided interest in the same land.4  This Court simply does not have the jurisdiction to 

do under the statutory authority cited by Plaintiff.\5 

As argued below, the Tribe has not been and cannot be joined to this action.  The 

                                                           
3/  The court did allow condemnation of individual Indian interests in allotted land, but 
only with respect to those tracts in which the Tribe had not acquired any interest.  See id. 
at 958-61. 
 
4/  The United States District Court of the  District of New Mexico has addressed the 
same or similar issue.  In an Opinion and Order (Doc. 101) issued on December 1, 2015, 
the district court dismissed the Navajo Nation and two allotments in which the Nation 
had undivided interests.  See Memorandum and Order (Doc. 101),  CIV 15-501 JAP/CG 
in Public Service Company of New Mexico vs. Approx. 15.49 Acres of Land in McKinley 
County, New Mexico, The Navajo Nation, The United States of America, et al.   Ex. 1-
DC/NM Memorandum and Order.   The district court by an Order filed March 2, 2016, 
denied a motion to amend its order but has allowed the Plaintiff to take an interlocutory 
appeal.  (Doc. 127).  Ex. 2 – DC/NM Order on Motion. 
  
5/  Even if the Court concludes that Plaintiff can condemn the individual undivided Indian 
interests, such a conclusion would be of no practical effect.  The Tribe’s undivided 
interest in the land prevents any subject matter jurisdiction for the taking of any action 
with respect to the land.  The prejudicial effect of allowing condemnation of the 
undivided individual Indian interests in land in which the Tribe also has an undivided 
interest is further explained in Section B, infra. 
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Tribe has not consented to the right-of-way Plaintiff seeks - there are no exceptions.  

Because of the Tribe’s undivided interest in the whole, there is no subject matter 

jurisdiction to proceed as to any interest in the Trust Lands, and this action must be 

dismissed. 

ALTERNATIVELY, PLAINTIFF’S COMPLAINT MUST BE DISMISSED 
PURSUANT TO RULE 12(b)(7) (RULE 19) FOR FAILURE TO AND THE 

INABILITY TO JOIN A REQUIRED PARTY 
 

 Pursuant to Rule 10(c) of the Fed. R. Civ. P., the United States adopts by reference 

its co-defendants’ Rule 19 arguments found in Doc. No. 32.   

CONCLUSION 

 It is the Plaintiff’s burden to establish this Courts subject matter jurisdiction.  In 

this case, there is no jurisdiction.  The Tribe is a sovereign.  Its immunity to suit has not 

been waived either by its affirmative actions or by federal statute.  Its undivided interest 

in the whole of the Trust Land in which Plaintiff seeks to condemn an interest makes it 

all tribal land and prevents the condemnation of any interest, even the undivided interest 

of the individual Indians.  Therefore this Court lacks subject matter jurisdiction and the 

complaint must be dismissed under Rule 12(b)(1).   
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Alternatively, even if it were found that the Court had jurisdiction to proceed 

against the undivided interests of the individual Indian owners, the Absentee Shawnee 

Tribe is a required party which cannot be joined. Plaintiff’s complaint must be dismissed 

under Rule 12(b)(7) for failure to join a required party under Rule 19.  

Respectfully submitted,  
 

MARK A. YANCEY 
Acting United States Attorney 
 
 
/s/ Tom Majors  
TOM MAJORS, OBA # 5637 
Assistant U.S. Attorney 
210  Park Avenue, Suite 400 
Oklahoma City, OK 73102 
405/553-8814   Fax 405/553-8885 
tom.majors@usdoj.gov 
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CERTIFICATE OF SERVICE 
 
 X    I hereby certify that on March 7, 2016, I electronically transmitted the attached 

document to the Clerk of Court using the ECF System for filing.  Based on the 
electronic records currently on file, the Clerk of Court will transmit a notice of 
Electronic Filing to the following ECF registrants: 

 
 Stratton Taylor, Esq. 
 Toney D. Foster, Esq. 
 Clint Russell, Esq.  
 Carl E. Pfanstiel, Esq.  
 Kassie N. McCoy, Esq 
 Attorneys for Plaintiff 
 
 Colline K. Keeley, Esq. 
 David C. Smith, Esq. 
 Attorneys for the Individual Indian Defendants  
  
     I hereby certify that on, I served the attached document by U.S. Mail on the 

following, who are not registered participants on the ECF System:  
 
  

 /s/Tom Majors                      
Assistant U.S. Attorney 
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