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Plaintiffs’ Complaint should be dismissed under Fed. R. Civ. P. 12(b)(1) because they failed to plead 

facts sufficient to demonstrate constitutional standing, and because they failed to allege a final agency action 

from which their injuries flow and thus there is no waiver of sovereign immunity for their claims. It should 

also be dismissed under Rule 12(b)(6) because Plaintiffs cast legal conclusions and therefore fail to allege 

sufficient factual content to state a plausible claim upon which the relief can be granted. Plaintiffs’ 

opposition misapprehends and confuses the standards of review applicable to the motion, misapprehends the 

cases on which they rely, fails to respond to the cases cited by Federal Defendants, and persists in 

challenging prior rulings of this Court.1 Their opposition thus fails to overcome the jurisdictional and other 

infirmities in the Second Amended Complaint.   

A. Plaintiffs Misapprehend the Standards Applicable to the Court’s Review.  

Plaintiffs set forth abbreviated summaries of the standards of review the Court must  

employ under Fed. R. Civ. P. 12(b)(1) and 12(b)(6). See Pls.’ Opp’n to Fed. Defs.’ Mot. to Dismiss 9, ECF 

No. 144 (“Pls.’ Opp’n”). Plaintiffs first contend that, in considering a Rule 12(b(1) motion that attacks a 

complaint on its face, “the court must accept the allegations in the complaint as true” and must proceed to 

“draw all reasonable inferences [there]from in plaintiff’s favor . . . .”   Id. (citing Valentin v. Hosp. Bella 

Vista, 254 F.3d 358, 363 (1st Cir. 2001)). As to motions under Rule 12(b)(6), Plaintiffs summarily state that 

such motions are appropriate only “when a plaintiff can prove no set of facts supporting relief.”  These 

summaries focus on limited aspects of more fulsome standards and ignore the issues raised by Defendants 

concerning the sufficiency of the allegations in the Second Amended Complaint. 

Plaintiffs assume that Federal Defendants’ motion under Rule 12(b)(1) is a facial challenge to the 

Second Amended Complaint, and they therefore insist that the Court must accept their version of all 

jurisdictionally-significant facts as true, and then “draw all reasonable inferences in plaintiff’s favor.” 

Pls.’ Opp’n 9 (citing Valentin, 254 F.3d at 363). To the contrary, however, Federal Defendants’ challenge 

is a factual one, which “place[s] in issue the accuracy, as opposed to the sufficiency,” of Plaintiffs’ 

                                                 
1 See e.g., Minute Order ECF No. 119 (dismissing six federal officials named as defendants in their individual 
capacities); Nov. 4, 2015 Status Order, ECF No. 115 (district court retains jurisdiction over other phases of case 
during appeal from denial of preliminary injunction); Aug. 5, 2014 Orders ECF Nos. 50, (Tribe is federally 
recognized tribal entity); May15, 2015 Order, ECF No. 93 (same). 
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jurisdictional allegations. See Valentin, 254 F.3d at 363. See, e.g., Fed. Defs.’ Mem. in Supp. of Mot. to 

Dismiss 15-16, ECF No. 127-1 (“Fed/ Defs’ Mot.”) (challenging allegations concerning ‘final agency 

action.’).2  In a factual challenge, “[n]o presumptive truthfulness attaches to plaintiff's allegations, and the 

existence of disputed material facts will not preclude the trial court from evaluating for itself the merits of 

jurisdictional claims.” Thornhill Publ’g Co. v. Gen. Tel. & Elecs. Corp., 594 F.2d 730, 733 (9th Cir. 

1979) (quoting Mortensen v. First Fed. Sav. & Loan Ass'n, 549 F.2d 884, 891 (3d Cir. 1977)). Accord 

Sarei v. Rio Tinto PLC, 221 F. Supp. 2d 1116, 1129 (C.D. Cal. 2002) (In deciding 12(b)(1) factual 

challenge, “courts may weigh the evidence presented, and determine the facts in order to evaluate 

whether they have the power to hear the case.”) (citation omitted). Here, as in the out-of-circuit case on 

which Plaintiffs rely, Plaintiffs opt to “blink[] this reality,” Valentin, 254 F.3d at 364, and mistakenly 

contend the Court must accept their allegations as facts to be taken as true and viewed in the light most 

favorable to their position. There is simply no supporting authority for this position. 

In contrast to a Rule 12(b)(1) factual challenge, in reviewing Rule 12(b)(6) motions,  “[t]he court 

must accept all factual allegations pled in the complaint as true, and must construe them and draw all 

reasonable inferences from them in favor of the nonmoving party.” Nelson v. Nat’l Union Bank of Cal., 290 

F. Supp. 2d 1101, 1112. (C.D. Cal. 2003) (citations omitted). The Court “need not, however, accept as true 

unreasonable inferences or conclusory legal allegations cast in the form of factual allegations.” Id. (citing 

W. Mining Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981) (other internal citations omitted). A 

complaint that “tenders ‘naked assertion[s]’ devoid of ‘further factual enhancement’” is likewise 

insufficient. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. Twombly, 550 U.S. 544, 

557 (2007).  

In their opposition, Plaintiffs insist that numerous “naked assertions” support their claims against 

the Federal Defendants. See Pls.’ Opp’n 4-8, 14. For example, they continue to contend without any 

factual basis that NIGC has newly made a “determination” that the land upon which the casino is located 

is the Tribe’s Reservation and that, pursuant to the Indian Gaming Regulatory Act (“IGRA”), it is “Indian 

lands” eligible for gaming. Pls.’ Opp’n 4. They then hypothesize that NIGC has approved a Gaming 

                                                 
2  See also March 15, 2016, letter (attached hereto as Exhibit 1) challenging the accuracy of new allegations in Plaintiffs’ 

Ninth Circuit letter, ECF No. 144-1, concerning purported trust acquisition of land and nature of federal funding. 
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Management Contract for operation of the casino on the Tribe’s Reservation,3 and continue to conjure a 

causal link between the purported determination, approval of an amendment to the Tribe’s Gaming 

Ordinance, alleged approval of a Gaming Management Contract, and construction of the casino. Id. at 14 

(citing Second Am. Compl. ¶¶ 2, 3, 4). Plaintiffs also set forth myriad legal conclusions pertaining to the 

Tribe’s federally recognized status and the status of its reservation as “facts,” which they insist must be 

accepted as true, notwithstanding that their legal conclusions are devoid of factual support. Id. at 4-7. 

They further allege that Defendants have acted “under color of federal governmental authority to give 

unequal preferences” to the Tribe in violation of the Equal Protection Clause of the Constitution. Id. at 6. 

These allegations are erroneous legal conclusions based purely on speculation or, alternatively, “naked 

assertions,” that are “devoid of . . . factual enhancement” or basis, see Iqbal, 556 U.S. at 678 (quoting 

Twombly, 550 U.S. at 555, 557). Neither the Court nor Federal Defendants must accept these speculative 

hypotheses as true, and the Second Amended Complaint thus lacks sufficient factual content to “‘state a 

claim . . . that is plausible on its face[,]’” Shroyer v. New Cingular Wireless Serv., Inc. 622 F.3d 1035,  

1044 (9th Cir. 2010) (quoting Iqbal, 556 U.S. at 678 (internal quotation marks omitted)), for the relief 

Plaintiffs seek.  

B. Plaintiffs Misapprehend the Standard and Have Not Pled the Requisite Facts to 
Demonstrate Constitutional Standing. 

Plaintiffs contend they have standing to bring their Administrative Procedure Act claims  

based on the Supreme Court’s decisions in Match-E-Be-Nash-She-Wish Band of Pottawatomi 

Indians v. Patchak, 132 S. Ct. 2199 (2012) (“Patchak”), and Lexmark International, Inc. v. Static 

Control Components, Inc., 134 S. Ct. 1377 (2014). Pls.’ Opp’n 10-12. In those cases, the Court 

applied and the ‘zone of interest’ test for prudential or statutory standing and clarified the 

“appropriate analytical framework” for its application. See Lexmark, 134 S. Ct. at 1385. Plaintiffs’ 

                                                 
3 When Federal Defendants moved to dismiss, NIGC had not determined whether to approve the  
Gaming Management Agreement. See Declaration of Yvonne Lee, ECF No. 127-2, ¶¶ 16-19. In  
accordance with their obligation under the Court’s Status Order, ECF No. 115, Federal Defendants  
inform the Court that NIGC has not yet made such a determination. 
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arguments are premised on fundamental misunderstandings of the Supreme Court’s rulings and 

confusion about the requirements for constitutional as opposed to prudential or statutory standing. 

Article III of the Constitution limits the “judicial power” of the United States to consideration of actual 

“cases” and “controversies.” U.S. Const. art. III, § 2, cl. 1. To establish Article III standing, a plaintiff 

must sufficiently plead three elements: (1) “that [he] ha[s] suffered or [is] imminently threatened 

with a concrete and particularized ‘injury in fact’ [that] [(2)] is fairly traceable to the challenged 

action of the defendant[;] and [(3)] likely to be redressed by a favorable judicial decision.” See 

Lexmark, 134 S. Ct. at 1386. (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)). 

In Patchak, the Court did not address Article III standing but rather considered only whether 

Mr. Patchak had prudential standing to bring his claims. Patchak, 132 S. Ct. at 2210. The Court first 

stated that, in order to bring suit under the Administrative Procedure Act, the plaintiff was required 

to satisfy an “additional test”, and show that his alleged interests are ‘“arguably within the zone of 

interests to be protected or regulated by the statute’ that he  says was violated.”  Id. (quoting Ass’n of 

Data Processing Serv. Orgs, Inc. v. Camp, 397 U.S. 150, 153 (1970)). Applying this test, the Court 

ultimately determined that Mr. Patchak’s grievance was encompassed within the zone of interests of 

the provision of the Indian Reorganization Act at issue and that he had prudential standing to bring 

his claims. Patchak, 132 S. Ct. at 2212.   

In Lexmark, the Court noted the test for Article III standing but did not apply it because the 

appellee had not challenged constitutional standing and had asked the Court to decline review on 

prudential grounds. Lexmark, 134 S. Ct. at 1386. The Court therefore applied the zone of interest 

test, but it clarified that the test should be applied under a different rubric than “prudential standing.”  

Id. at 1386-87. The Court explained that its prior decisions on prudential standing had been based 

“on statutory, not ‘prudential’ considerations.”  Id. at 1387 (determining “[w]hether a plaintiff comes 

within the ‘zone of interests’” requires Court to employ “traditional tools of statutory interpretation,” 

rather than  prudential considerations to determine “whether a legislatively conferred cause of action 
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encompasses a particular plaintiff’s claim.”) (citations omitted). Thus, in Lexmark, the Court did not 

“reject” the prudential standing test, but merely defined and clarified the appropriate framework for 

its application. Id. at 1385.   

Here, apparently attempting to evade the requisites for Article III standing, Plaintiffs first 

argue that they have standing for their APA claims because they satisfy the “zone of interest” test, 

which is a requirement for prudential or statutory standing. See Pls.’ Opp’n 10-12. They then argue, 

however, that the standard for prudential standing no longer applies with respect to their 

Constitutional and federalism claims. Id. at 12-13. Their attempt to obfuscate and confuse is 

unavailing. As Federal Defendants explained in their prior memorandum, Plaintiffs lack 

constitutional standing because they have not pled facts sufficient to show that they personally have 

suffered a concrete, as opposed to hypothetical or speculative, injury, or that the injuries they allege 

are traceable to any action by any of the Federal Defendants. See Fed. Defs.’ Mem. 8-12. Moreover, 

as this Court previously found, they have not shown that their alleged injuries would be redressed by 

the relief they seek. See May 15, 2015 Order 13-14, ECF No. 93. With respect to standing for their 

Constitutional and federalism claims, Plaintiffs improperly seek to assert not their own rights, but, 

those of third parties -- as to the federalism claims, the State of California, and as to the Equal 

Protection claim, an undefined group of persons similarly situated to the Tribe, whose rights 

Plaintiffs allege are being denied.4  Plaintiffs’ asserted interests thus do not fall within the zone of 

                                                 
4  In two paragraphs in the Second Amended Complaint, Plaintiffs attempt to plead a claim under the Equal 

Protection Clause of the Constitution. See Second Am. Compl. ¶¶ 112, 113. Plaintiffs have not sufficiently stated 
an Equal Protection claim, however, in that they have not alleged that they or any other group are similarly 
situated to the Tribe and have been denied the rights or privileges they claim the Tribe has been afforded. Nor do 
they demonstrate discriminatory intent or motive. See Navarro v. Block, 72 F.3d 712, 716 (9th Cir. 1995). 
Plaintiffs’ reliance on United States v. Zepeda, 792 F.3d 1103 (9th Cir. 2015) (en banc), petition for cert. 
docketed (U.S. Nov. 24, 2015) (No. 15-675)--a case concerning the requisites for establishing that a criminal 
defendant is an Indian within the meaning of 18 U.S.C. § 1153 claim gets them no further. Latching onto a 
concurring opinion setting forth a strict scrutiny test not employed by the en banc Court of Appeals, Plaintiffs 
baldly assert that they are entitled to have Federal Defendants justify, according to a strict scrutiny standard, 
alleged “unequal treatment” of an alleged racial classification (the Tribe). Pls.’ Opp’n 6 n.5. Indeed, however, 
the Ninth Circuit rejected an analogous impermissible racial classification argument by the defendant relying on 
the Supreme Court’s decisions in United States v. Antelope, 430 U.S. 641 (1977) and Morton v. Mancari, 417 
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interests of the laws they claim were violated. 

C. Plaintiffs’ Mischaracterizations of Law and Facts Must Be Rejected. 

1. Carcieri has no relevance to this case. Plaintiffs repeatedly mischaracterize Carcieri v. 

Salazar, 555 U.S. 379 (2009), as relevant to this case. Pls.’ Opp’n 10, 20, 21, 22. Even if Plaintiffs’ 

challenge to the validity of the Secretary’s 1978 and 1982 acquisitions of 4.66 and 1.372 acres of 

land in trust for the Tribe5 were within the applicable six-year statute of limitations, which they are 

not, Carcieri is irrelevant to this case. In Carcieri, the plaintiffs challenged the Secretary’s decision 

to take a parcel of land into trust for use by the Narragansett Indian Tribe within the applicable six-

year statute of limitations. 555 U.S. 379. Importantly, the Supreme Court there analyzed the 

Secretary’s authority under IRA Sections 5 and 19 to acquire land for “members of any recognized 

Indian tribe now under Federal jurisdiction”, the first definition of “Indian” contained in the IRA. Id. 

at 379-80 (quoting IRA § 19, 25 U.S.C. § 479). The Secretary did not rely on that authority with 

respect to the Tribe or its reservation trust land at issue here.    

Rather, in 1978, the Secretary exercised his authority under Sections 5 and 19 to acquire land 

in trust on behalf of a different, alternative definition of “Indian”, “all other persons of one-half or 

more Indian blood.” IRA § 19, 25 U.S.C. § 479. The Secretary then exercised his authority under 

Sections 16 and 19 to allow the Indians living on this reservation to organize as a tribe. See IRA § 

19, 25 U.S.C. § 479 (“The term ‘tribe’ wherever used in this Act shall be construed to refer to any . . 

. Indians residing on one reservation.”); IRA, § 16. Carcieri, did not involve the Secretary’s powers 

with respect to “persons of one-half or more Indian blood.” See, e.g., Carcieri, 555 U.S. at 399 

((Breyer, J., concurring) (noting that neither the Tribe nor the Secretary had “claimed that any 

member of the Narragansett Tribe satisfies the ‘one-half or more Indian blood’ requirement”). 

Moreover, the Court did not even mention Section 16 or the Secretary’s authority to organize tribes 

of Indians residing on one reservation. Plaintiffs’ repeated conclusory assertion that Carcieri’s 

holding (that in order for the Secretary to acquire land in trust for the Naragansett the Tribe must 

                                                                                                                                                                   
U.S. 535 (1974). Zepeda, 792 F.3d at 1111-13. 

         
5  See Rosales v. United States, 89 Fed. Cl. 565, 574 (Fed. Cl. 2009) (explaining history of trust acquisitions and 

associated deeds). 

Case 2:13-cv-01920-KJM-KJN   Document 146   Filed 04/15/16   Page 7 of 12



 

Jamul Action Committee v. Chaudhuri, Case No. 2:13-cv-01920,                                                                                       7 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

have been under federal jurisdiction in 1934) is somehow applicable to this case, ignores Carcieri’s 

completely different legal and factual scenario.6 See Rosales v. United States, 2010-5028, 2010 U.S. 

App. LEXIS 19443, at *1-3 (Fed. Cir. Sept. 17, 2010).   

2. Plaintiffs’ collateral status attacks are time-barred. Contrary to Plaintiffs’ attempt to spin 

their attacks on the status of the Tribe and its reservation as timely, they are not. They are well 

beyond the applicable statute of limitations, 28 U.S.C. §2401(a), and are the very kind of collateral 

assaults prohibited the Ninth Circuit in Big Lagoon Rancheria v. California, 789 F.3d 947 (9th Cir. 

2015) (en banc). Plaintiffs blithely assert their suit is “a direct challenge to the DOI’s and BIA’s 

attempts to take property in trust for the JIV, which regardless of its current status, is not qualified 

for the fee-to-trust transfer pursuant to the IRA of 1934 because it was not a federally recognized 

tribe in 1934.” Pls.’ Opp’n 20. Merely incanting the word “direct” cannot convert Plaintiffs’ belated 

challenge into a timely one. And as explained above, Plaintiffs’ Carcieri-based premise for this 

untimely challenge is inapposite.   

Plaintiffs’ contention that they are challenging a final NIGC determination that the Tribe’s 

reservation is eligible for gaming under IGRA is likewise unavailing. Pls.’ Opp’n 20. As Federal 

Defendants have repeatedly explained, there has been no such “determination” and NIGC has yet to 

finally address the Indian lands status of the Tribe’s reservation in connection with its review of the 

pending gaming management contract. The non-final Notice of Intent to undertake supplemental 

NEPA work published in the Federal Register cannot equate to such a determination or confirmation 

of Indian lands status. In addition, on March, 14, 2016, NIGC published a draft SEIS. This 

publication demonstrates NIGC’s environmental review component of gaming management contract 

review is ongoing. See Notice of Availability, 81 Fed. Reg. 13418 (March 14, 2016) (explaining that 

NIGC is accepting comments from the public and any approval of the gaming management 

agreement will occur sometime in the future).7 Thus, Plaintiffs’ alleged “direct challenges” are 

                                                 
6 Plaintiffs’ related assertion that the Jamul Tribe must have been “recognized” in 1934 is not only inapposite  
because it ignores the relevant IRA provision pursuant to which the Tribe was organized, but beyond the  
Supreme Court’s holding in Carcieri. Carcieri, 555 U.S. at 398-99 (Breyer, J., concurring). 
 
7  In this regard NIGC’s approval of an amendment to the Tribe’s pre-existing and non-site specific gaming ordinance  
did not “trigger a mandatory environmental review” as alleged by Plaintiffs. Pls.’ Opp’n 15-16. Instead, the  
provisions cited by Plaintiffs, 25 C.F.R. § 522.2(i) and 25 U.S.C. § 2710(b)(2)(E), reflect requirements imposed upon  
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ephemeral. Plaintiffs cannot evade the fact that the statute of limitations to challenge the actual final 

agency action they complain of--the1978 and 1982 trust acquisitions of the two parcels comprising 

the Tribe’s reservation--has long since run. Pls.’ Opp’n 21. Compare Rosales v. United States 89 

Fed. Cl. 565, 579 (2009) (discussing claims accrual pursuant to 28 U.S.C. § 2501 and concluding 

that plaintiffs Rosales and Toggery’s claims respecting the same trust acquisitions accrued in 1981 

when the Tribe began asserting its beneficial ownership over the first parcel, and on July, 27, 1982 

when the United States accepted the second parcel “in trust for the Jamul Indian Village” [the 

Tribe]).8  

Plaintiffs’ various attacks on the Tribe’s status are also time-barred and meritless. The 

Tribe’s recognition has been a matter of public record since 1982. 9 Plaintiffs’ assertion that the 

                                                                                                                                                                   
tribes and the contents of their tribal ordinances subject to review by the Chairman of NIGC. Pls.’ Opp’n 15.  
Likewise Plaintiffs fail to state a claim with respect to their alleged ability to enforce the IGRA Compact  
between the Tribe and the State of California. Pls.’ Opp’n 16-17. Only one of the five so-called “facts”  
alleged in support of this claim is actually a fact: “The 1991 JIV Compact was approved by the Secretary  
in 2000.” Id. 17. The balance are yet more legal conclusions couched as facts. Contrary to Plaintiffs’  
conclusory legal assertions, the Compact is clear: It is enforceable only by the parties to the Compact –  
the State and the Tribe. See Compact §§ 9, 15.1. See also Shobar v. Calif., 134 Fed. Appx. 184 (9th Cir.  
2005) (affirming district court’s dismissal of claim for lack of a private right of action to enforce a tribal- 
state compact under either compact terms or IGRA). 
 
8  Plaintiffs also mistakenly assert as fact that “Congress specifically limited the number of reservations that could 
be in California and they do not include the property identified by the NIGC to be the JIV reservation.” Pls.’ Opp’n 
4. Again, this statement is not a fact, but an erroneous legal characterization of the Indian Reservation Act of April 
8, 1864, 13 Stat. 39. That Act granted the President discretionary authority to reserve from the public domain four 
areas to be held as reservations for Indians in California. See, e.g. Karuk Tribe v. Ammon, 209 F.3d 1366, 1375 
(Fed. Cir. 2000), cert. den. Karuk Tribe of Cal. v. United States, 532 U.S. 941 (2001) (explaining that President 
Grant through executive order described the Hoopa Reservation as “withdrawn from public sale and set apart for 
Indian purposes”) (citation omitted). Assuming the Act even remains effective today, the Tribe’s reservation was 
not “reserved” in violation of it. Instead, the two parcels comprising the reservation were acquired in trust by the 
Secretary pursuant to the IRA from private land holders, not the public domain.    
 
9 Plaintiffs’ invocation of Wind River Mining Corp. v. United States, 946 F.2d 710 (9th Cir. 1991) as justification  
for their challenges brought outside the statute of limitations is unavailing. Pls.’ Opp’n 20. The so-called Wind  
River exception to the statute of limitations has no application here. In Wind River the Ninth Circuit set forth  
narrow criteria under which a “late-comer” can challenge the substance of an agency action more than six years  
after it was finalized. Specifically, Wind River countenanced tolling of the statute of limitations when it would  
have been impossible for a potential claimant to know of an agency rule or decision until the rule or decision was  
later applied to them personally. Wind River, 946 F.2d at 715. Allowance of limited as-applied challenges to “late- 
comers” who are the specific target of an agency regulatory action because the agency took the action “long  
before anyone discovered the true state of affairs,” id. at 715-16, is fundamentally distinguishable from the  
circumstances of this case (footnote omitted). There has been no adverse application of a regulation to Plaintiffs,  
who, unlike the challenger in Wind River, are not regulated entities, and no basis for assuming that Plaintiffs did  
not have at least constructive notice of matters of public record, namely the trust deeds for the parcels comprising  
the Tribe’s reservation and the Federal Register list of federally recognized tribes which has, since 1982, included  
the Tribe. See Shiny Rock Mining Corp. v. United States, 906 F.2d 1362, 1364 (9th Cir. 1990) (“publication in the  
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Tribe must have proceeded through the 25 C.F.R. Part 83 acknowledgment process to secure federal 

recognition entirely ignores the IRA tribal organization process that was undertaken and is explained 

above. They also baldly assert that the Secretary’s Federal Register list of federally recognized tribes 

(upon which the Tribe has appeared since 1982) “does not purport to be a list of federally recognized 

tribes.” Pls.’ Opp’n 22. They support this proposition by reference to the Federally Recognized 

Indian Tribe List Act of 1994 (“FRITLA”), 25 U.S.C. 479a. The definition section of that Act, 

however, directly undermines Plaintiffs’ argument. The section defines the list Congress has 

entrusted the Secretary to maintain and publish accordingly: “(3) The term “list” means the list of 

recognized tribes published by the Secretary pursuant to section 479a-1 of this title.” (emphasis 

supplied). Congress is presumed to have been aware of the contents of the Secretary’s lists published 

prior to enactment of FRITLA, which lists included the Tribe. Notably, Congress has expressed no 

concern with the Tribe’s appearance on either pre or post-1994 lists.       

3.  The Tribe is a sovereign with sovereign immunity. Plaintiffs’ assertions that the Tribe is not a 

required party pursuant to Rule 19 of the Federal Rules of Civil Procedure and lacks sovereign immunity 

from suit, Pls.’ Opp’n 25, are in direct tension with the Ninth Circuit’s determination in Rosales v. 

United States, 73 F. App’x 913, 914 (9th Cir. Aug. 11, 2003) (No. 02-55800. Indeed the Circuit Court 

previously found the Tribe both necessary and indispensable to a challenge to its beneficial ownership of 

lands comprising its reservation, and immune from suit as federally recognized sovereign tribe. Id. See 

also Rosales v. United States, No. 07cv0624, 2007 WL 4233060 at *4 (S.D. Cal. Nov. 28, 2007) 

("Rosales IX"); Rosales v. United States 89 Fed. Cl. 565, 584-86 (2009) (noting the court’s view that the 

Tribe “must be a party to this or any litigation in which its ownership interests are implicated”). 

Plaintiffs’ assertions also ignore this Courts’ conclusions regarding the Tribe’s required party status and 

sovereign immunity. Aug. 5, 2014 Order 25-26.   

Plaintiffs’ reliance on Michigan v. Bay Mills Indian Community., 134 S. Ct. 2024, 2030 

                                                                                                                                                                   
Federal Register is legally sufficient notice to all interested or affected persons regardless of actual knowledge or  
hardship resulting from ignorance”)(quotation marks and citation omitted); Sisseton-Wahpeton Sioux Tribe v.  
United States, 895 F.2d 588, 595 (9th Cir. 1990) (a statute of limitations “is not tolled by litigative timidity,”  
(citing Welcker v. United States, 752 F.2d 1583 (Fed. Cir.), cert. denied, 474 U.S.826 (1985)). The interests in  
finality and repose embedded in the six year statute of limitations are particularly potent where, as here, the  
Tribe’s very existence and the existence of its reservation are challenged. 
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(2014), for the proposition that the Tribe lacks sovereign immunity is yet another 

mischaracterization of case law. The Supreme Court did not, as Plaintiffs suggest, “hold” that tribal 

sovereign immunity is limited to pre-constitutional tribal sovereigns. Pls.’ Opp’n 25. Rather it 

described the historical and theoretical underpinnings of tribal sovereign immunity, describing it as 

“a necessary corollary to Indian sovereignty and self-governance.” 134 S. Ct. at 2030 (quoting Three 

Affiliated Tribes of Fort Berthold Reservation v. Wold Eng’g, 476 U.S. 877, 890 (1986)). The Court 

further described tribal sovereignty as subject only to constriction by Congress and its plenary 

authority over Indian affairs. Bay Mills, 134 S. Ct. at 2030. Notably, Congress has never acted to 

restrict tribal sovereign immunity among tribes and indeed has prohibited federal agencies from 

interpreting or implementing Congressional Acts in a manner that “classifies, enhances, or 

diminishes the privileges and immunities available to a federally recognized tribe relative to the 

privileges and immunities available to other federally recognized tribes. . .  .” 25 U.S.C. § 476 (f), 

(g). For the reasons set forth in in Federal Defendants’ papers, this case remains an improper APA 

challenge. As such, Federal Defendants cannot adequately represent the Tribe as Plaintiffs allege, 

Pls.’ Opp’n 25, and the Tribe remains a required party that cannot be involuntarily joined. 

4.   There is no waiver of sovereign immunity for Plaintiffs’ nuisance claims. Finally 

Plaintiffs contend that the Federal Tort Claims Act (“FTCA”) does not apply to their nuisance claims 

in the Second Amended Complaint because they are not seeking money damages. Pls.’ Opp’n 26. 

This entirely misses, and, in fact, reinforces, Federal Defendants’ argument. Absent a waiver of 

sovereign immunity, the Court lacks subject matter jurisdiction to review Plaintiffs’ claims. The 

FTCA provides a limited waiver for “civil actions on claims against the United States, for money 

damages” for tortious acts, i.e., “injury or loss of property, or personal injury or death” caused by the 

negligent or wrongful act or omission of . . . the Government . . . .”  28 U.S.C. § 1346(b)(1) 

(emphasis supplied). If Plaintiffs do not seek money damages, the FTCA does not provide a waiver 

of sovereign immunity and they have alleged no other source of law under which the United States 

has consented to suit and no other is apparent. If Plaintiffs do seek money damages under their 

nuisance claims, they have failed to exhaust the FTCA’s required claims procedures. Either way, the 

Court lacks subject matter jurisdiction.  
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Respectfully submitted this 15th day of April, 2016. 

JOHN C. CRUDEN 
Assistant Attorney General 
Environment & Natural Resources Division 
United States Department of Justice 
 
/s/ Barbara M.R. Marvin 
BARBARA M.R. MARVIN 
Natural Resources Section 
Environment and Natural Resources Division 
United States Department of Justice 
601 D. Street, NW 
Washington, DC 20530 
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JUDITH RABINOWITZ 
Indian Resources Section 
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United States Department of Justice 
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United States Attorney 
GREGORY T. BRODERICK 
Assistant United States Attorney 
501 I Street, Suite 10-100 
Sacramento, CA  95814 
Telephone:  (916) 554-2700 
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Attorneys for Federal Defendants 
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Washington, DC 20240 
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