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   vs. 
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a corporation, et al., 
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IN EQUITY NO. C-125-RCJ 
3:73-CV-00125-RCJ-WGC 
 
 
 
UNITED STATES’ MOTION TO 
RECUSE 
 

 

 
Pursuant to 28 U.S.C. §§144 and 455(a), the United States of America (“United States”), 

through counsel designated to represent the United States in this proceeding, moves to recuse the 

assigned judge, Hon. Robert C. Jones, from this case. This motion is both timely and sufficiently 
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supported by affidavit.1 As such, and pursuant to 28 U.S.C. § 144, the United States requests that 

Judge Jones proceed no further on this motion or in this action and that another district court 

judge for the Federal District Court for the District of Nevada be assigned to hear and decide this 

motion. 

For the reasons described below, this action should be reassigned to a judge who does not 

hold bias or prejudice against the United States. 

I. INTRODUCTION 
 
This case concerns water rights in the Walker River, an interstate river system that flows 

down from the Sierra Nevada Mountains in California through several Nevada counties and 

across the entire length of the Walker River Paiute Reservation (“Reservation”), before draining 

into Walker Lake, a desert terminal lake. In 1924, the United States initiated this proceeding to 

enjoin interference with the Reservation’s use of waters of the Walker River for irrigation, under 

the doctrine of Winters v. United States, 207 U.S. 564 (1908). The 1924 litigation resulted in a 

decree (the “1936 Decree” or “Decree”) that recognized a federal reserved irrigation right for the 

Reservation, and determined the relative surface-water irrigation rights in the Walker River of 

the Walker River Paiute Tribe (“Tribe”) and numerous other parties. Those water rights have 

since been actively administered under the 1936 Decree which provides that the court maintains 

continuing jurisdiction for purposes of “correcting or modifying this decree” and “for regulatory 

purposes.” Decree ¶XIV. 

In the 1990s, the Tribe and the United States sought to modify the 1936 Decree to reflect 

additional rights in Walker River basin waters that were reserved both before and after the 

Decree was entered. These rights included water rights for several tribes, including the Walker 

                                                           
1 Attached to this motion is Attachment A – Declaration in Support of United States’ Motion to 
Recuse (“Attachment A”). 
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River Paiute Tribe, and various other federal and Indian interests. On May 28, 2015, the district 

court summarily dismissed all of the United States’ and the Tribe’s claims as barred by the 

doctrine of res judicata, and in the alternative laches, without allowing the United States or the 

Tribe to develop the factual record underlying the claims. On the same day, the district court 

issued two other orders arising out of the 1936 Decree denying requests to modify the Decree, 

including temporary transfers of irrigation rights to instream use to implement a federal statute 

providing funding for that purpose. Those decisions are currently on appeal to the Ninth Circuit 

Court of Appeals. 

The Hon. Robert C. Jones (“Judge Jones”) is the most recent of many federal district 

court judges assigned to this case. His assignment began relatively recently, in 2012, when the 

previously assigned judge, Hon. Edward C. Reed, retired. Since being assigned, Judge Jones has 

taken a number of unusual steps against the United States, both in this case and in other cases. In 

this case, Judge Jones has interfered with the United States’ ability to appear and pursue its 

longstanding interests in this case by prohibiting, without basis, counsel for the United States 

from appearing. Further, he has expressed views on the record, both in this case and in other 

cases, that reflect bias against the United States concerning the United States’ land management 

practices and water rights. Finally, the action taken by Judge Jones on May 28, 2015, dismissing 

all United States’ water rights claims that had been pending before the court for more than two 

decades, was sweeping in scope. Yet, the action taken against the United States was sua sponte, 

not in response to any argument presented by any party, and the court provided the United States 

no opportunity to address the conclusions stated in the May 28th decision. The United States has 

appealed the May 28, 2015 decision to the Ninth Circuit and has requested that Judge Jones’s 
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decision be reversed in its entirety and that the case be reassigned because of Judge Jones’s 

established personal bias against the United States. 

Since the water right claims of the United States were dismissed on May 28, 2015, no 

substantive matter remained pending before the court that affected or concerned the rights of the 

United States; yet administration of decreed water rights was ongoing as it had been since the 

1930’s. On June 27, 2016, the United States Board of Water Commissioners, the board 

previously created by the Court to act as a water master in distributing the waters of the Walker 

River, and its Chief Deputy Water Commissioner (collectively, “Board of Water 

Commissioners”) filed their Verified Petition For Enforcement Of The Walker River Decree 

(ECF No. 1395) (“Verified Petition”) against the United States and the Nevada Department of 

Wildlife (“NDOW”). The Verified Petition seeks to enjoin the United States from completing a 

federal project intended to restore the riparian habitat of a small section of the Walker River. The 

project at issue, the Mason Valley Wildlife Area Pilot Channel Restoration Project (“Mason 

Valley Project” or “Project”), is a joint action by the U.S. Fish and Wildlife Service and NDOW 

on state-owned land. The Verified Petition alleges that the United States and NDOW, in 

proceeding with the Mason Valley Project, is in violation of the 1936 Decree and requests that 

the Court enjoin the Project based on alleged effects on decreed water rights.2 The Verified 

Petition presents the first substantive matter that concerns the rights and interests of the United 

States since May 28, 2015. 

II. ARGUMENT 

I. Judge Jones should not hear or preside over this case because a reasonable 
person with knowledge of all the circumstances would conclude that Judge 

                                                           
2 The United States filed its Response to the Petition on July 22, 2016 (ECF No. 1404), arguing, 
among other things, that because the Project does not affect decreed water rights, the Court lacks 
jurisdiction under the Decree to hear the Petition. 
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Jones holds a personal bias or prejudice against the United States with such a 
high degree of antagonism that a fair judgment appears impossible.  
 

A party may petition the district court to recuse the assigned judge under two different 

statutes. A party may allege bias of a district court judge pursuant to 28 U.S.C. § 144 and seek to 

have a neutral district court judge determine whether such bias exists. Also, a party may move to 

have a district court judge recused pursuant to 28 U.S.C. § 455, by establishing that the judge’s 

impartiality might reasonably be questioned. Here, the United States moves to recuse Judge 

Jones pursuant to both statutes. Nevertheless, the standard for recusal under both statutes is the 

same. United States v. Studley, 783 F.2d 934, 939 (9th Cir. 1986). The question is whether a 

reasonable person with knowledge of all the facts would conclude that the judge’s impartiality 

might reasonably be questioned. Id. (quoting Mayes v. Leipziger, 729 F.2d 605, 607 (9th Cir. 

1984)). Thus, on review, a court does not have to conclude that actual bias exists, but rather that 

a judge’s impartiality might reasonably be questioned. This standard is similar to that which the 

Ninth Circuit applies when considering whether to order that a case be reassigned when claims 

of bias by the district judge are raised on appeal. For reassignment, the relevant question is 

whether circumstances establish that “to a reasonable outside observer . . . reassignment ‘to 

maintain the appearance of justice’ is necessary.” Nat.l Council of La Raza v. Cegavske, 800 

F.3d 1032, 1045-46 (9th Cir. 2015) (quoting United States v. Kyle, 734 F.3d 956, 966–67 (9th 

Cir. 2013).3 Although recusal often requires extrajudicial evidence, a party can establish a proper 

basis for recusal without such evidence where on-the-record statements demonstrate a “deep-

                                                           
3 The circuit court, in addition to the recusal statutes, has another basis to consider. “A federal 
court of appeal’s ability to assign a case to a different judge on remand rests not on the recusal 
statutes alone, but on the appellate courts’ statutory power to “require such further proceedings 
to be had as may be just under the circumstances.” Liteky v. United States, 510 U.S. 540, 554 
(1994) (quoting 28 U.S.C. § 2106). 
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seated . . . antagonism that would make fair judgment impossible.” Liteky v. United States, 510 

U.S. 540, 554-55 (1994).  

Judge Jones has expressed firmly held and unwarranted hostility against the United States 

in this case and in other instances where he believes federal government representatives and/or 

land management/water right programs pose a threat to private property rights. In this action, 

Judge Jones has wrongfully interfered with the United States’ ability to assign counsel to 

represent the United States. See Attachment A at ¶¶ 11 – 15. Further, without any evidentiary 

basis and going far beyond any argument raised by any opponent to the United States’ claims, he 

has summarily dismissed all water rights claims of the United States. See id. at ¶¶ 18-19. Judge 

Jones should be recused from this case because his bias or prejudice against the United States 

makes fair judgment impossible. 

Finally, the Ninth Circuit has very recently concluded that Judge Jones’ impartiality 

could reasonably be questioned in a case similar to this one; one that also involved the land 

management practices of the United States and water rights. United States v. Estate of Hage, 810 

F.3d 712, 722 (9th Cir. 2016); see also Attachment A at ¶¶ 22 – 25. Just as in Hage, to address 

the Verified Petition now pending before the court, the presiding judge here must substantively 

review the land management practices of the United States and water rights in the Walker River 

Basin. Judge Jones’ established personal bias toward the United States under such circumstances 

requires that he be recused from this case as well. 

Certainly, a reasonable person with knowledge of all facts would conclude that Judge 

Jones’ impartiality might reasonably be questioned. 

A. This Motion to Recuse is Well-Supported By Affidavit and an Established 
Public Record and It is Timely Filed. 
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A distinction between 28 U.S.C § 144 and 28 U.S.C. § 455(a) can be found in certain 

prerequisites imposed by section 144. Section 144 requires that the motion be supported by a 

“sufficient affidavit” and provides for a neutral judge’s review of a recusal motion and the 

allegations of bias. 

1. Sufficiency of Attachment A 

An affidavit is considered “sufficient” when the affidavit “specifically alleges facts that 

fairly support the contention that the judge exhibits bias or prejudice directed toward a party.” 

United States v. Sibla, 624 F.2d 864, 868 (9th Cir. 1980) (citations omitted).4 The affidavit that 

accompanies this motion is sufficient to support the United States’ motion pursuant to 28 U.S.C. 

§ 144. See Attachment A. The affidavit details the specific circumstances that establish Judge 

Jones’ bias against the United States; circumstances that would lead a reasonable observer to 

conclude that Judge Jones’ degree of antagonism towards the United States, particularly in a land 

management case involving water rights, make a fair judgment by him impossible. As 

characterized in subsection B, below, Attachment A provides the relevant statements of Judge 

Jones in this case, events in this case, statements made in similar cases, and the findings of bias 

                                                           
4 Although the Sibla court included a requirement that the bias or prejudice “[stem] from an 
extrajudicial source,” id., the Supreme Court has subsequently clarified that this is not always the 
case, Liteky v. United States, 510 U.S. 540, 554-55 (1994). Where on-the-record statements 
demonstrate a “deep-seated . . . antagonism that would make fair judgment impossible,” recusal 
is appropriate. Id. at 555. Liteky specifically holds that the absence of an extrajudicial source 
does not necessarily preclude recusal, and that what had been considered the “extrajudicial 
source doctrine,” is better considered as a significant “factor,” rather than an unbending 
requirement. Id. at 554-55. The Court stated that, although judicial rulings alone almost never 
constitute a valid basis for recusal, comments or opinions expressed by a judge are a different 
matter. Id. at 555. Although such judicial remarks ordinarily do not support a bias challenge, 
they will do so if they “reveal such a high degree of favoritism or antagonism as to make fair 
judgment impossible.” Id. As an example, the Court cites an instance where a judge noted that it 
would be very difficult not to be prejudiced against particular parties. Id. (describing a World 
War I espionage case in which the judge disparaged German Americans). 
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toward the United States that have been made by the Ninth Circuit. In fact, as detailed in 

Attachment A, events occurring in this case are the same events that the Ninth Circuit has 

already recognized as forming the basis for concluding that Judge Jones holds a broader bias 

against the United States that is “both well-established and inappropriately strong.” United States 

v. Estate of Hage, 810 F.3d 712, 722 (2016); see also id. at 723 (relying on United States v. 

United States District Court, 791 F.3d 945, 949-50 (9th Cir. 2015) in which the Ninth Circuit 

found Judge Jones’ refusal to permit government attorneys, including undersigned counsel in this 

case, from appearing in court as without basis and improper). This motion and its supporting 

affidavit sufficiently alleges facts that fairly support the contention that Judge Jones exhibits bias 

or prejudice directed toward the United States and making a fair judgment impossible. 

2. Timeliness of This Motion 

When analyzing the “timeliness” component of the analysis, the Ninth Circuit has 

imposed no strict timeframe within which a recusal motion must be filed. Preston v. United 

States, 923 F.2d 731, 732-33 (9th Cir. 1991). At the center of the analysis, the court must give 

consideration to whether the motion would result in a waste of judicial resources and whether the 

motion is a result of a party merely seeking some strategic gain. Id. at 733. Thus, where a motion 

to recuse comes after the judge has spent significant judicial resources and time or after an 

adverse decision has been rendered, such a recusal motion is necessarily untimely. 

Here, the United States’ request that Judge Jones be recused is timely. As stated above, 

this action was initiated by the United States in 1924 and Judge Jones is the most recent of many 

judges assigned. As established in Attachment A, Judge Jones’ bias against the United States 

emerged over time and only recently became clear to the United States in this case. This bias 

culminated in his decision on May 28, 2015, when all of the longstanding water right claims of 
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the United States were dismissed on sweeping grounds not presented or argued by any party and 

without giving the United States an opportunity to address the judge’s stated grounds. 

Attachment A at ¶ 20. Since May 28, 2015, the United States has pursued appeal to the Ninth 

Circuit. Id. at ¶ 19. There, the United States has articulated its allegation of bias and seeks 

reassignment of this case on remand. Id. at ¶¶ 20 –26. Until the Verified Petition was filed, no 

issue affecting the substantive rights of the United States remained pending before this Court. 

Thus, the United States has had no reason to file a recusal motion. 

Once the Verified Petition was filed, for the first time since May 28, 2015 the substantive 

interests of the United States were again before Judge Jones’ for his consideration. The Verified 

Petition seeks to enjoin the United States from completing a federal project to restore the riparian 

habitat of a small section of the Walker River. The Verified Petition alleges that the United 

States is in violation of the 1936 Decree. Only during the preparation of the United States’ 

response to the Verified Petition did it become clear that the United States must take this 

extremely unusual step and seek Judge Jones’ recusal at the district court level before any 

substantive action is taken on the Verified Petition. 

Accordingly, the United States presents this motion and its affidavit in support before 

Judge Jones has taken any substantive action on the Verified Petition. Furthermore, the court has 

expended no judicial resources to address the Verified Petition. Finally, the United States seeks 

no strategic gain from this motion as it has been filed well before briefing is complete on the 

Verified Petition and before the Court has rendered any positive or negative decision on the 

Verified Petition. Thus, this motion and its supporting affidavit are timely. 

B. Judge Jones’ statements and conduct in both this case and in similar cases 
involving federal government land/water management programs and 
representatives reveals such a high degree of antagonism towards the United 
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States that a reasonable observer would conclude that the judge’s 
antagonism makes a fair judgment impossible. 
 

Since the Decree was issued in 1936, as amended in 1940, this Court has maintained 

active management over the United States’ water rights and the many additional water rights 

decreed. The Verified Petition contends that the Mason Valley Project would improperly 

interfere with water rights decreed in the 1936 Decree. Necessarily, the judge who decides the 

Verified Petition must be free from bias and prejudice toward the United States. Yet, the 

circumstances of this case and those established in other cases establish that Judge Jones holds 

an improper bias against the United States, particularly in a case of this nature. 

Judge Jones was assigned to this case only relatively recently upon the retirement of the 

previous, longstanding district court judge, the Hon. Edward C. Reed. Since 2013, Judge Jones 

has expressed personal views concerning the merits of the United States’ position and its 

attorneys in this case and proceedings that are extrajudicial to the proceeding in this case that 

demonstrate the requisite lack of impartiality. Attachment A at ¶¶ 6 – 8. 

On several occasions, the Ninth Circuit has been required to address Judge Jones’ hostile 

conduct toward the United States and those programs and representatives that the United States 

acts through. Most relevant to this motion, the Ninth Circuit has recently addressed Judge Jones’ 

hostile conduct toward the United States in United States v. Estate of Hage, 810 F.3d 712 (9th 

Cir. 2016). There, the Ninth Circuit concluded that Judge Jones’ statements and actions reflected 

feelings that were broad, well-established, and inappropriately strong against the United States 

and required that the case be reassigned. Hage, 810 F.3d at 722-24; Attachment A at ¶¶ 22 – 25. 

Like the case here and the circumstances alleged in the Verified Petition, the Hage case also 

concerned federal land management and private water right claims. Hage, 810 F.3d at 714-15. In 

Hage, Judge Jones accused federal land managers generally of misusing their authority to the 
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detriment of private property rights, expressing strongly-held negative opinions: “[E]ven though 

the government in many cases didn’t have the right to insist upon a permit … nevertheless, the 

government in many cases has insisted upon it. ... I don’t like and never have liked the BLM’s or 

Forest Service’s arrogant presumption that they could assess to people for … trespass, their own 

travel costs, office costs, sitting in their big chair already paid for by the American taxpayer.” 

Hage, 810 F.3d at 723; Attachment A at ¶ 23. 

The Ninth Circuit reversed Judge Jones on his conclusions concerning all substantive 

land and water rights issues decided by him. The Court concluded that “‘a reasonable observer 

could conclude that the judge’s feelings against [the federal agencies] are both well-established 

and inappropriately strong.’” Hage, 810 F.3d at 722 (quoting Nat'l Council of La Raza v. 

Cegavske, 800 F.3d 1032, 1046 (9th Cir. 2015)) (bracket insertion original); Attachment A at ¶ 

20. The Ninth Circuit found compelling Judge Jones’ statement that “[i]n my opinion, not only in 

this case but in many cases, the government has been all too ready . . . to impair otherwise 

suspected and substantiated rights of landowners.” Hage, 810 F.3d at 722-23; Attachment A at ¶ 

23.  

In Hage, the Ninth Circuit concluded that “a reasonable observer would conclude that the 

district judge harbored animus toward the federal agencies,” and that “the judge’s bias and 

prejudgment are a matter of public record.” Hage, 810 F.3d at 722; Attachment A at ¶¶ 23 – 24. 

The Court observed that “Judge Jones’ improper treatment of government officials and his 

improper statements about federal agencies” were the subject of previous circuit court decisions 

including, specifically, the mandamus proceeding in this case. Hage, 810 F.3d at 723 (citing La 

Raza, 800 F.3d at 1046 (looking to the conduct and statements of the district judge in other cases 

as grounds for reassignment)); Attachment A at ¶ 25; see also Benvin v. U.S. Dist. Court (In re 
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Benvin), 791 F.3d 1096, 1104 (9th Cir. 2015) (per curiam); Townley v. Miller, 693 F.3d 1041, 

1043-45 (9th Cir. 2012) (Reinhardt, J., concurring); Blackrock City LLC v. Pershing County Bd. 

of Comm’rs, 2016 WL 806289 (Mar. 2, 2016).  

Judge Jones’ bias against the United States is further revealed by his unusual conduct in 

this case; conduct that has been expressly found to be arbitrary and improper by the Ninth 

Circuit. In re United States, 791 F.3d 945 (9th Cir. 2015); Attachment A at ¶ 25. Shortly after 

Judge Jones’ assignment, Justice Department attorneys assigned to the case appeared before 

Judge Jones, and he informed them that he was “developing a policy” of “disallowing” or 

“debarring” federal attorneys from Washington, D.C., because of concerns about their adherence 

to “ethical standards.”  In re United States, 791 F.3d at 950; Attachment A at ¶ 8. Then, after 

assuring the United States’ attorneys that he would allow them to appear in this case, Judge 

Jones issued an order denying them permission to practice before the district court without a 

showing that the local Assistant United States Attorneys were “incapable of handling this 

matter.” In re United States, 791 F.3d at 950; Attachment A at ¶ 11. The United States responded 

by making several requests to reconsider this decision but, hearing no response from the court, 

the United States ultimately took the extraordinary action of filing a mandamus action with the 

Ninth Circuit.5 In re United States, 791 F.3d at 951; Attachment A at ¶¶ 12 - 14. The Ninth 

Circuit addressed the merits of the United States’ mandamus petition, and concluded that Judge 

Jones had acted arbitrarily. In re United States, 791 F.3d at 957; Attachment A at ¶ 16. The Ninth 

                                                           
5 Only after the United States filed its mandamus petition and after the Ninth Circuit directed an 
order to this Court, did Judge Jones take action concerning appearance of counsel for the United 
States. Without explanation, he issued an order permitting delegated counsel for the United 
States to appear. Nevertheless, the Ninth Circuit found it necessary to substantively review the 
conduct of Judge Jones in this case. Attachment A at ¶¶ 14 – 16. 
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Circuit determined that Judge Jones had singled out attorneys representing specific federal 

departments for greater scrutiny motivated by a personal “disagreement with the enforcement 

priorities of specific federal agencies.” In re United States, 791 F.3d at 958; Attachment A at ¶ 

18. 

Ultimately, Judge Jones’ bias against the United States in this case is apparent in the 

manner in which he swept aside all of the longstanding water rights claims of the United States.6 

In the 1990s, the United States had brought dozens of individual water right claims widely varied 

in nature, basis, origin, and characteristics. For example, water right claims on behalf of the 

Tribe stem back to federal land reservations made in 1859, while other water right claims made 

on behalf of federal agency interests (the Forest Service, Bureau of Land Management, Army, 

and Marines) are based on twentieth-century federal land reservations and permits issued 

relatively recently under state law. The court had called for the parties to file motions against the 

United States that challenged the jurisdictional basis for its water rights claims. Minutes of 

Proceedings, ECF No. 1958, at 3. The motions filed by opponents generally raised no more than 

the question of whether the district court maintained ongoing jurisdiction under the 1936 Decree 

to hear the United States’ water right claims. See ECF No. 2160 (Nevada Department of 

Wildlife); ECF No. 2161-1 (Walker River Irrigation District); ECF No. 2162 (Circle Bar Ranch, 

LLC, et al.). 

                                                           
6 As described above, the United States has appealed the May 28, 2015 decision to the Ninth 
Circuit and the matter remains pending. On appeal, the United States seeks complete reversal of 
the decision and requests that the Ninth Circuit order the case reassigned to a different judge on 
remand. Attachment A at ¶¶ 14, 21. Nevertheless, the court here is capable of considering the 
unseemly haste with which Judge Jones dispensed with the United States’ water right claims as a 
reflection of the bias that the United States faces when appearing before Judge Jones. 
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In ruling on the motions to dismiss, Judge Jones determined, sua sponte, that all of the 

water right claims of the United States were barred by res judicata or, in the alternative, laches. 

Yet, no motion to dismiss was based on either res judicata or laches and the United States never 

had the opportunity to substantively address the legal and factual merits of any such claims. 

Notably for the purposes of this motion, the defense of laches is necessarily an intensive, fact-

dependent consideration. See Jarrow Fromulas, Inc. v. Nutrition Now, Inc., 304 F.3d 829, 835 

(9th Cir. 2002) (the party asserting laches must establish that the delay in filing suit was 

unreasonable and that the party has suffered prejudice caused by the delay if the suit were to 

continue). But the law is quite clear that laches simply does not apply against the United States. 

Board of County Comm'rs v. United States, 308 U.S. 343, 350–51 (1939) (“state notions of 

laches and state statutes of limitations have no applicability to suits by the Government, whether 

on behalf of Indians or otherwise”); see also United States v. Ahtanum Irrigation Dist., 236 F.2d 

321, 334 (9th Cir. 1956) (“No defense of laches or estoppel is available to the defendants here 

for the Government as trustee for the Indian Tribe, is not subject to those defenses”). 

Nevertheless, a laches claim ultimately asks a court to bar the actions of a claimant based on the 

balance of a broad scope of equitable considerations. But in his May 28th decision, Judge Jones 

raised, performed, and resolved this equitable analysis on his own, based exclusively on the 

beliefs he held; his analysis was unsupported by any argument or fact presented by any party. 

Judge Jones concluded that laches applied against the United States and mandated that all water 

right claims of the United States were time-barred, in apparent disregard of established law, 

regardless of character and public interest involved, and with no showing at all. Ultimately, 

Judge Jones simply “granted” a motion to dismiss against the United States that had never been 

presented. 
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As explained above, Judge Jones’ rulings on the United States’ claims are conclusory and 

generally display an unseemly haste to rule against the government in favor of upstream 

appropriators. The rulings on the motions to dismiss “derived from an extrajudicial source” or 

“reveal such a high degree of favoritism or antagonism as to make fair judgment impossible.” 

Liteky, 510 U.S. at 555. Particularly when considered in the context of other examples of bias, 

the rulings provide evidence that Judge Jones’ antagonism toward the United States would 

actively and improperly affect his performance in this matter. Id. “Findings by a trial judge 

unsupported by the record are evidence that the judge has relied on extrajudicial sources in 

making such determinations indicating personal bias and prejudice.” Peacock Records, Inc. v. 

Checker Records, Inc., 430 F.2d 85, 89 (7th Cir. 1970). And, although those rulings were not the 

result of any argument presented by any party, they were consistent with views previously 

expressed by Judge Jones. Judge Jones stated that “I believe in constitutional rights. I believe in 

protecting the rights of the Native Americans and in property rights that have been recognized 

over time, I believe in that and that’s my agenda.” Attachment A at ¶ 7 (emphasis added). 

Earlier, before he had been assigned to the case, Judge Jones had presided over oral 

argument in this case and had volunteered that he perceived the “threat” from adjudicating the 

federal and Indian water rights at issue “is that many of these already adjudicated [private 

irrigation] rights will become worthless because, if they're [the federal and Indian rights] all 

granted, these priority rights, allegedly prior, subsume many of those junior use rights.”  

Attachment A at ¶ 5 (emphasis added). Later, just before he dismissed all of the United States’ 

water right claims, Judge Jones emphasized his belief that only by buying junior water rights can 

additional interests, such as Walker Lake, be secured.  “Because I do want to commend them for 

what they’re doing. They’re doing exactly what Judge Reed, I think, and I said they ought to do, 
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buy up water rights if you want to protect Walker.” Attachment A at ¶ 17.7 He further remarked, 

“Walker Lake, bless its heart, is a desert lake. . . . It may be destined to become a dry lake bed. I 

hope not, you hope not. But one thing’s for sure, I cannot impair and will not impair upstream 

appropriated rights to save a desert dry lake.” Id. (emphasis added). And that “So if the [ ] 

objective here is to restore Walker Lake at the loss to everyone else in between – I don’t think 

that’s your objective, but if that’s your objective, that’s a lost cause, and you’re going to hurt a 

lot of people in the process.” Attachment A at 19 .These comments reflect Judge Jones’s 

personal view of the paramount nature of real and perceived private property rights and the threat 

to those rights presented by the United States. 

Judge Jones holds strong personal beliefs that cases involving federal government 

programs and representatives pose a threat to private property rights. Both in this case and in 

similar land management cases involving water rights in which the United States is a party, 

Judge Jones has an established pattern of hostility toward the United States and the federal 

government programs and representatives involved. He has amassed a unique and substantial 

record of anti-federal government sentiment in other cases, indicating that he can reasonably be 

expected in the future to have difficulty putting out of his mind his hostility to federal public 

lands programs and his predisposition to act to protect private property rights, such as 

consumptive use of water by irrigators over and at the unjustified expense of public and 

                                                           
7 In his orders on other parties’ claims in this case, Judge Jones also demonstrated a lack of 
impartiality. Judge Jones relied on unsupported theories of state law to reject requests to transfer 
irrigation rights to instream use for species protection in favor of consumptive use by private 
irrigators. Order at 13 - 15 (73-cv-00125, ECF No. 1340). In addition, he expressed his personal 
opinion that applying the public-trust doctrine to the Walker River system would result in 
compensable takings, although the Nevada Supreme Court has ruled that the doctrine is a 
background limitation on the state’s authority to grant water rights in the first instance. Order at 
15 - 19 (73-cv-00128 ECF No. 814). 
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conservation interests. Judge Jones should be recused from this case and this case should be

reassigned to a different federal district judge.

III. CONCLUSION

For the reasons articulated in the paragraphs above, this motion to recuse should be

granted.

Dated: August 9, 2016

Respectfully submitted,

JOHN C. CRUDEN
Assistant Attorney General

Andrew "Guss" Guarino, Trial Attorney
David L. Negri, Trial Attorney

By /s/ Andrew "Guss" Guarino
Andrew "Guss" Guarino

Attorneys for the United States of America
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participants.
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Office: (303) 844-1343 Fax: (303) 844-1350 
E-mail: guss.guarino@usdoj.gov 
David L. Negri 
Trial Attorney, Natural Resources Section 
c/o U.S. Attorney’s Office 
800 Park Blvd., Suite 600 
Boise, Idaho 83712 
Tel: (208) 334-1936; Fax: (208) 334-1414 
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Environment and Natural Resources Division 
United States Department of Justice 

 

Attorneys for the United States  
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEVADA 

 
UNITED STATES OF AMERICA, 
 
 Plaintiff, 
  
WALKER RIVER PAIUTE TRIBE, 
 
 Plaintiff-Intervenor, 
     vs. 
 
WALKER RIVER IRRIGATION DISTRICT, 
a corporation, et al., 
 
              Defendants. 
_____________________________________ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN EQUITY NO. C-125-RCJ 
3:73-CV-00125-RCJ-WGC 
 
 
 
DECLARATION IN SUPPORT OF 
UNITED STATES’ MOTION TO 
RECUSE 
 

 

 
1. I, Andrew “Guss” Guarino, make this declaration in support of the United States’ Motion to Recuse 

pursuant to 28 U.S.C. § 144 and state that I am familiar with events, directly and indirectly associated 
with this case and transpiring since the fall of 2012. 
 

2. I am an attorney and have been licensed to practice law since 1992. I have been admitted to practice 
law and am a member in good standing in the following jurisdictions: Colorado (attorney reg. no. 
21864 (admitted 1992, currently active)); New Mexico (attorney reg. no. 7920 (admitted 1994, 
currently inactive); Utah (attorney reg. no. 6738 (admitted 1994, currently inactive)); and Navajo 
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Nation (admitted 1994, currently inactive). 
 

3. I have been employed by the United States Department of Justice, Environment and Natural Resources 
Division, (“USDOJ/ENRD”) Indian Resources Section since December 20, 2007. Since being 
employed, I have been primarily assigned to represent the United States in law suits in federal and state 
courts throughout western United States that involve the water rights of federally recognized Indian 
Tribes. 
 

4. Before I was assigned to this case, the United States’ interests in this case were primarily the 
responsibility of assigned counsel Susan L. Schneider of the USDOJ/ENRD Indian Resources Section 
and David L. Negri of the USDOJ/ENRD Natural Resources Section. On or about December 2012, I 
was assigned to represent the United States in this case because Ms. Schneider was retiring. On 
December 11, 2012, I caused to be filed the United States’ Notice of Entry of Appearance (ECF No. 
1120) informing the court of my appearance and handling of this action. 
 

5. Ms. Schneider first appeared before the Hon. Robert C. Jones (“Judge Jones”) in conjunction with this 
case on February 21, 2012 when Judge Jones presided over oral argument in absence of the then 
assigned judge, the Hon. Edward C. Reed. In discussing the successors-in-interest to those who had 
already been served by the United States, Judge Jones stated: 
 

Because, let's take the example of someone who is a successor-in-
interest, let's say a nearby town that purchased a rancher's water use 
right, let's take before 2009. No, no, after 2009.  
 
They have not been served. They may or may not be aware -- I'm sure 
they're aware of the lawsuit, but they may or may not be aware or 
apprised of the lawsuit, but their right was owned, the use right was 
owned by the rancher at the relevant date in 2009, and clearly their right 
is going to be affected. 
 
Nobody is going to terminate their use right, but if we are going to 
declare a priority right much larger, practically what we're saying is your 
right is gone. 
 
The threat here is that many of these already adjudicated rights will 
become worthless because, if they're all granted, these priority rights, 
allegedly prior, subsume many of those junior use rights. So you are 
definitely going to be affected, city or town. You are not named in the 
lawsuit, you have not been served. 
 

Transcript of Hearing, February 21, 2012, at 19, lines 6-24. 
 

6. Subsequent to the hearing of February 21, 2012, Judge Jones was assigned to 
this case upon Judge Reed’s retirement. On or about May 21, 2013, Mr. Negri, 
Ms. Schneider, and I appeared telephonically before Judge Jones. At that time, 
we were informed by Judge Jones: 
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You folks will see in other cases, not in this case, you will see that I am 
entering orders disapproving Washington, D.C., counsel appearance, in 
particular in tax cases and in some environmental cases, and insisting 
upon appearance only by the local U.S. Attorney or adjacent districts of 
the U.S. Attorney. 
 
I'm doing that for a variety of reasons as stated in the order. You'll figure 
that out sooner rather than later. But those orders will not apply to this 
case. 

 
 Transcript of Budget Hearing, May 21, 2013, at 12, lines 7-15. 
 

7. On that same date, Judge Jones informed us of his agenda: 
 

In conclusion, I'm a pretty conservative jurist. I believe in constitutional 
rights. I believe in protecting rights of the Native Americans and in 
property rights that have been recognized over time, I believe in that, and 
that's my agenda. 

 
 Id. at 21, lines 15-19. 
 

8. On July 25, 2013, Mr. Negri, Ms. Schneider, and I appeared before Judge Jones who informed 
us: 

 
Just so you know, I am developing a policy where I am disallowing or, if 
you will, debarring U.S. Attorneys from Washington for various reasons, 
especially in IRS cases, because of concerns about adherence to Nevada 
Bar standards and ethical standards. 
 
It does not apply -- I'm not entering those orders in various cases relative 
to Assistant United States Attorneys appearing from other districts, it's 
mainly just the United States, Washington, D.C., Assistant U.S. 
Attorneys, so that's why I asked the clarifying question, and you will 
need to make that motion for anybody appearing from Washington. 

 
 Transcript of Status Conference, July 25, 2013, at 6, lines 6-16. 
 

9. On that same day, I informed Judge Jones that neither Mr. Negri, Ms. Schneider, nor I were 
from Washington, D.C. offices. Judge Jones responded: “Very good, and I have no problem 
with your -- and I will in fact grant the motion of the local U.S. Attorney to allow you to 
appear.” Id. at 7, lines 2-4. 

 
10. Because Judge Jones referenced granting a motion that the United States had not filed, Mr. 

Negri and I caused to be filed on August 7, 2013 the United States’ Motion to Admit 
Government Attorneys (David L Negri and Andrew “Guss” Guarino) (73-cv-00127, ECF. No. 
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1919) (“Motion to Admit Government Attorneys “) to ensure that no question remained that we 
could continue to appear in this case and continue to represent the United States many interests. 
 

11. Subsequent to August 7, 2013, Mr. Negri and I continued to appear and represent the United 
States’ interests in this action. But on January 15, 2014, Judge Jones issued his Order (73-cv-
00127, ECF No. 1968) in which he denied the Motion to Admit Government Attorneys. 
Contrary to what he stated on July 25, 2013, Judge Jones stated in the Order at 2: 
 

The Court denies the motion to permit appearance at this time. Before 
the Court will permit Mr. Negri and Mr. Guarino to practice before this 
Court, the Court requires a showing that the Nevada admitted Assistant 
United States Attorneys in our judicial district are incapable of handling 
this matter. 

 
12. Subsequent to January 15, 2014, the United States quickly and repeatedly asked that Judge 

Jones reconsider his Order denying the Motion to Admit Government Attorneys. See Motion 
for Expedited Reconsideration of Order (#1968) Regarding Admission of Government 
Attorneys (73-cv-00127, ECF No. 1970) (“Motion to Reconsider”); United States’ Response to 
Walker River Irrigation District’s Motion to Vacate Schedule (73-cv-00127, ECF No. 1979); 
United States’ Motion to Stay Briefing Deadline (73-cv-00127, ECF No. 1988); United States’ 
Reply in Support of Its Motion to Stay Briefing Deadline (73-cv-00127, ECF No. 1995); and 
United States’ Reply to Mineral County’s Response to Motion to Stay Briefing Deadline (73-
cv-00127, ECF No. 1999). 

 
13. Pursuant to the Court’s previous orders establishing a briefing schedule on motions to dismiss, 

the United States was required to respond by May 30, 2014 to several motions to dismiss filed 
against its water right claims. However, Judge Jones’ Order denying the Motion to Admit 
Government Attorneys prevented Mr. Negri and me from filing any response on the United 
States’ behalf. And, despite the United States’ many requests that Judge Jones reconsider his 
Order, Judge Jones took no action on the Motion to Reconsider. 
 

14. On May 16, 2014, the United States filed its Petition for Writ of Mandamus (73-cv-00127, ECF 
No. 2000) with the Ninth Circuit Court of Appeals and requested that the Order denying the 
Motion to Admit Government Attorneys be reversed. Further, in response to the United States’ 
motion, the Ninth Circuit ordered that the May 30, 2014 deadline to file responses to pending 
motions to dismiss be stayed. Order (73-cv-00127, ECF No. 2001). The Ninth Circuit also 
order that Judge Jones had 14 days to respond to the United States’ Petition for Writ of 
Mandamus. Id. 
 

15. On June 2, 2014, Judge Jones issued several orders on previously pending motions and without 
explanation approved Mr. Negri and my appearance in this action. See Orders (73-cv-00127, 
ECF Nos. 2006, 2007, 2008, and 2009). On that same day, Judge Jones issued his Judicial 
Response (73-cv-00127, ECF Nos. 2010) to the Ninth Circuit’s order.  In the Judicial 
Response, Judge Jones simply attached a copy the United States’ August 7, 2013 Motion to 
Admit Government Attorneys signed by him and approving Mr. Negri’s and my admission in 
this case. 
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16. Despite Judge Jones’ action permitting Mr. Negri’s and my appearance, the Ninth Circuit Court 

of Appeals went on to address the merits of the United States’ several outstanding petitions for 
writ of mandamus filed in this case and in other cases in which Judge Jones had similarly 
prevented assigned government attorneys from appearing to represent the interests of the 
United States. 
 

17. On January 6, 2015, I appeared at an oral argument before Judge Jones that concerned a motion 
to modify the Decree presented by the National Fish and Wildlife Foundation. Judge Jones 
informed the parties: 
 

Because I do want to commend them for what they're doing. They're 
doing exactly what Judge Reed, I think, and what I said they ought to do, 
buy up water rights if you want to protect Walker Lake. 
 
And just as a final overall, you know, Walker Lake, bless its heart, is a 
desert lake. It's not Lake Lahontan and never will be. It may be destined 
to become a dry lake bed. I hope not, you hope not. 
 
But one things' for sure, I can not impair and will not impair upstream 
appropriated rights to save a desert dry lake. I will enforce the law as it 
is, but I think we all need to work, and I think you have the tools, and 
you're demonstrating that you have the tools, you're doing exactly 
what the Court -- this isn't the whole solution, you don't have enough 
money to buy up all the water rights you need to replenish Walker Lake, 
but you're doing what you should do, and you're using the moneys given 
to you by Congress very wisely, and you're doing exactly what Congress 
encouraged you to do. 

 
Transcript of Hearing January 6, 2015, at 110, line 16 through page 111, line 9. 
 

18. On January 16, 2015, the Ninth Circuit issued its opinion in In re United States v. United States 
District Court for the District of Nevada, 791 F.3d 945 (9th Cir. 2015) (“In re United States”). 
In its opinion, the Ninth Circuit determined that “the district court committed clear error and 
that guidance is necessary.” Id. at 951. The court found that it was clear from the record that 
Judge Jones’ action had been arbitrary and that he had abused his discretion by barring 
government attorneys from appearing before him. Id. at 957. The court went on to observe: 

 
[s]ome of Judge Jones's comments risked giving the impression that his 
admission policy was motivated by his disagreement with the 
enforcement priorities of specific federal agencies. For instance, during a 
proceeding in In re Hofsaess, No. 2:13–cv–01161–RCJ (D. Nev.), Judge 
Jones stated: 
 

My experience has been, in a number of cases, that when I admit 
out-of-state licensed attorneys for the U.S. Government, that they 
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feel no obligation to me under the ethical standards of the Nevada 
Bar.... And some of the directions taken by the Internal Revenue 
Service and attorneys out of and licensed out of Washington with 
respect to that is just abhorrent to me. 

 
Similarly, an order denying a motion for reconsideration in Great Basin 
Resource Watch v. U.S. Bureau of Land Management, No. 13–cv–
00078–RCJ–VPC (D. Nev.), stated: ‘[t]he local United States Attorney, 
Mr. Daniel G. Bogden, serves under an Attorney General who, under the 
guise of prosecutorial discretion, selectively enforces laws to further 
political objectives that ought to be left to the legislature. There is 
simply no presumption that his subordinates are above ethical reproach.’ 
Because Judge Jones did not articulate a valid reason for his pro hac vice 
admission policy, comments like these created a real risk that the policy 
would, rightly or wrongly, be viewed as an encroachment on the domain 
of the political branches. 

 
Id. at 958 (emphasis original). 

 
19. On March 16, 2015, Mr. Negri and I appeared at a case management conference before Judge 

Jones at which the court scheduled a hearing on the pending motions to dismiss filed against 
the United States’ additional water right claims. During the course of the hearing, Judge Jones 
described that he had been reviewing the briefs filed associated with the motions to dismiss 
filed in case 73-cv-00127 and case 73-cv-00128.  Judge Jones revealed: 
 

And here's what I'm  pondering. You know, my ultimate objective here, 
my ultimate objective, and I know you have varying objectives, is to 
protect the greatest number of present property right holders. 
 
I want to protect the California side communities and reservoirs. I want 
to protect the farmers up there. I want to protect the farmers and ranchers 
in the Mason and Smith Valleys, especially in expectations -- long-lived 
expectations, the people of Yerington. 
 
I want to protect the Indians in their rights on their reservation giving 
them the greatest use possible, and, of course, finally, I want to protect, 
to the extent I can, Hawthorne and Walker Lake and even the recreation 
users. 
 
But one thing I'm struggling with is, like -- and I mentioned it the last 
time, is there's no way in the world we're ever going to restore Walker 
Lake. We all know that. So if the Wildlife's objective here is to restore 
Walker Lake at the loss to everybody else in between – I don't think 
that's your objective, but if that's your objective, that's a lost cause, and 
you're going to hurt a lot of people in the process. 
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 Transcript of Status Conference, March 16, 2015, at 6 – 7. 
 

20. On May 28, 2015, Judge Jones issued his decision on the motions to dismiss as they pertain to 
the water right claims that the United States filed in the 1990s on behalf of the Indian and 
federal agency interests that exists throughout the Walker River Basin. See Order (73-cv-
00127, ECF No. 2223). In his decision granting the Walker River Irrigation District’s motion to 
dismiss (73-cv-00127, ECF No. 2161), Judge Jones concluded that the United States’ claims 
are barred by the doctrine of res judicata, Order at 11 - 12, and, in the alternative, that the 
United States’ claims are barred by the equitable doctrine of laches, id. at 12. But no motion to 
dismiss filed against the United States’ water right claims raised either a res judicata challenge 
or a laches defense. The two grounds for dismissing the United States’ water right claims were 
raised by Judge Jones sua sponte in the very order in which he dismissed the United States’ 
claims. At no time before dismissing the United States’ water right claims did Judge Jones call 
for the United States, or any party, to address the applicability or basis of support for res 
judicata or laches. 
 

21. The United States timely appealed Judge Jones’ May 28th decision to dismiss the United 
States’ water right claims (Case 15-16478) and on June 15, 2016, the United States filed with 
the Ninth Circuit its opening brief seeking reversal of the May 28, 2015 Order. In its opening 
brief, the United States requested that the Ninth Circuit reverse Judge Jones’ decision. The 
United States has also requested that that the Ninth Circuit order this case reassigned to another 
district court judge on remand because of Judge Jones’ established bias against the United 
States in cases that involve federal land/water management action that might be perceived to 
pose a threat to private property rights. 
 

22. On January 15, 2016, the Ninth Circuit issued its opinion in United States v. Hage, 810 F.3d 
712 (9th Cir. 2016). Again, the Ninth Circuit considered the conduct of Judge Jones toward the 
United States and determined not only that his decision should be reversed, but concluded that 
“a reasonable observer could conclude that the judge’s feelings against [the federal agencies] 
are both well-established and inappropriately strong.” Id. at 722 (quoting Nat'l Council of La 
Raza v. Cegavske, 800 F.3d 1032, 1046 (9th Cir. 2015)) (insertion original). 
 

23. In Hage, the Ninth Circuit found that “[Judge Jones’] bias and prejudgment are a matter of 
public record.” The court specifically reviewed Judge Jones’ comments that revealed his bias 
against the United States that applied not only to the United States’ alleged conduct in the Hage 
case but also to the United States’ conduct more broadly. The Ninth Circuit observed: 

 
At a separate pretrial motions hearing, the judge stated: ‘In my opinion, 
not only in this case but in many cases, the government has been all too 
ready to-in the name of revoking or suspending or limiting grazing 
licenses, the government has been all too ready in the history of Nevada 
to impair otherwise suspected and substantiated rights of landowners.’ 
The judge explained in detail: 
 

We all know what that game is about.... And the game, just for 
the record, even though the government in many cases didn't 
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have the right to insist upon a permit, because asking for a permit 
would be an additional limitation on the right of use of a property 
right[ ], nevertheless, the government in many cases has insisted 
upon it, and then, when they denied or suspended or revoked the 
right, they said you no longer have the right. So that's what that 
game is all about. 

 
During the contempt hearings, the judge stated: ‘I don't like and never 
have liked the BLM's or Forest Service's arrogant presumption that they 
could assess to people for [animal unit months], for trespass, their own 
travel costs, office costs, sitting in their big chair already paid for by the 
American taxpayer.’ 

 
 Id. at 722 – 723. 
 

24. The court concluded that “[a] dispassionate observer would conclude that the district judge 
harbored animus toward the federal agencies.” Id. at 722. 

 
25. Further, Judge Jones’ established conduct in this case has already been identified by the Ninth 

Circuit in the Hage case as an additional, supportive instance for establishing Judge Jones’ 
prejudgment and bias against the United States. The following is the relevant passage issued by 
the Ninth Circuit: 
 

Judge Jones' improper treatment of government officials and his 
improper statements about federal agencies were the subject of In re 
United States v. United States District Court (In re United States), 791 
F.3d 945 (9th Cir. 2015). See La Raza, 800 F.3d at 1046 (looking to the 
conduct and statements of the district judge in other cases, when 
deciding whether to remand for reassignment). In that case, Judge Jones 
had refused to admit out-of-state Assistant United States Attorneys to 
practice before the court under a personal policy that such admissions 
were not warranted unless the local Assistant United States Attorneys 
were unavailable. In re United States, 791 F.3d at 949–50. After the 
government filed a mandamus action, Judge Jones reversed his decision 
in that particular case but continued to apply the policy in at least one 
other case. Id. We held that district courts have discretion to deny 
admission, but that Judge Jones “clear[ly]” had acted outside that 
discretion. Id. at 955. The following is the passage most relevant to this 
case: 
 

[S]ome of Judge Jones's comments risked giving the impression 
that his admission policy was motivated by his disagreement with 
the enforcement priorities of specific federal agencies. For 
instance, during a proceeding in [a different case], Judge Jones 
stated: 
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My experience has been, in a number of cases, that when 
I admit out-of-state licensed attorneys for the U.S. 
Government, that they feel no obligation to me under the 
ethical standards of the Nevada Bar.... And some of the 
directions taken by the Internal Revenue Service and 
attorneys out of and licensed out of Washington with 
respect to that is just abhorrent to me. 

 
(emphasis added). Similarly, an order denying a motion for 
reconsideration in [a second case] stated: “[t]he local United 
States Attorney, Mr. Daniel G. Bogden, serves under an Attorney 
General who, under the guise of prosecutorial discretion, 
selectively enforces laws to further political objectives that ought 
to be left to the legislature. There is simply no presumption that 
his subordinates are above ethical reproach.” (emphasis added).... 
[C]omments like these created a real risk that the policy would, 
rightly or wrongly, be viewed as an encroachment on the domain 
of the political branches. 

 
Id. at 958. We held that, in an appropriate case, mandamus is a viable 
remedy. Id. at 960. We also noted that “Judge Jones's practice ... may 
itself qualify as the type of conduct properly addressed by the Judicial 
Council.” Id. at 959; see also id. at 964 (Wallace, J., concurring in the 
judgment) (“Judge Jones's pattern of denying admission and then 
reversing himself only after the government files a petition for a writ ... 
likely qualifies ... as the type of conduct that is most properly addressed 
by the Circuit Council.”). 
 

 Id. at 723-24. 
 

26. Consistent with 28 U.S.C. § 144, the statements and action of Judge Jones described in the 
paragraphs above are those circumstances that the United States believes establish his personal 
bias against the United States in this case. 
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