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“Only Congress has the power to diminish a reservation.”  

Nebraska v. Parker, ___ U.S. ___, 136 S. Ct. 1072, 1082 (2016). 

 

I. This Court should grant partial summary judgment against the Defendants’ Sherrill 
defenses or should strike those defenses under Rule 12(f). 

This year, the Supreme Court unanimously reaffirmed its “well-settled” three-step test to 

determine whether Congress diminished a reservation boundary. Id. at 1078. That test focuses 

solely on congressional intent because, as the Supreme Court has long recognized, “only 

Congress can alter the terms of an Indian treaty by diminishing a reservation.” South Dakota v. 

Yankton Sioux Tribe, 522 U.S. 329 343 (1998) (citing cases).  

But the defendants seek to litigate defenses that have nothing to do with congressional 

intent and that as a matter of law cannot apply to this treaty-rights case. Their initial disclosures 

identify nearly 90 witnesses, the bulk of whom appear to be addressed to defenses that appear to 

arise under City of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197 (2005) but that 

are irrelevant under controlling diminishment law. Defense Witness Roster, Ex. A. Disposing of 

defenses that a unanimous Supreme Court has made clear have no bearing on treaty-reservation-

boundary determinations would bring this case back in line with controlling law and spare the 

parties the considerable time and expense of conducting discovery on 89 witnesses addressed to 

defenses that cannot lie in this case.  

A. Rule 56 motions for partial summary judgment can dispose of legally insufficient 
defenses. 

Under the Federal Rules of Civil Procedure, parties may seek summary judgment of any 
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“claim or defense—or part of each claim or defense,” and may do so “any time until 30 days 

after the close of all discovery.” Fed. R. Civ. P. 56(a) and (b). Summary judgment is appropriate 

where “there is no genuine dispute as to any material fact and the movant is entitled to judgment 

as a matter of law.” Id. at 56(a).  Said differently, even if facts are disputed, where an allegation 

“is an insufficient defense, or even if proved it is not a material fact, then summary judgment 

may be granted.” Office & Prof’l Emp. Int’l Union, Local No. 9, AFL-CIO v. Allied Indus. 

Workers Int’l Union, 397 F. Supp. 688, 691 (E.D. Wis. 1975), aff’d sub nom. Office & Prof’l 

Employees Intenatl, Local No. 9, AFL-CIO v. Allied Indust. Workers Int’l Union, 535 F.2d 1257 

(7th Cir. 1976) (citation omitted).  

For example, in U.S. ex rel. Roby v. Boeing Co., a relator alleged that Boeing violated 

the False Claims Act by manufacturing and selling defective transmission gears to the 

government. 73 F. Supp. 2d 897, 898 (S.D. Ohio 1999). Boeing’s Third Affirmative Defense 

argued that the “damages sought by the Government are barred by its inclusion of the High 

Value Items Clause in the prime contract with Boeing.” Id. at 899 (quotation omitted). The 

United States moved for partial summary judgment on the defense, and the court granted the 

motion. It held that, although the clause would be a valid defense to a breach-of-contract claim, 

“as a matter of law,” the High–Value Items Clause “provides no defense to the Government’s 

and Relator’s claims against Boeing for violations of the False Claims Act.” Id. at 909-10. 

Because the affirmative defense was no defense to the claim asserted, the court granted partial 

summary judgment dismissing the defense. Id. at 912. The Court of Appeals for the Sixth Circuit 

affirmed. 302 F.3d 637, 639 (6th Cir. 2002). This Court has applied the same principle. Oscar W. 

Larson Co. v. United Capitol Ins. Co., 845 F. Supp. 445, 449 (W.D. Mich. 1993), aff’d, 64 F.3d 

1010 (6th Cir. 1995) (granting partial summary judgment “to the extent that it asks this Court to 
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declare the defense legally insufficient”); Whirlpool Properties, Inc. v. LG Electronics U.S.A., 

Inc., No. 1:03-CV-414, 2005 WL 3088339, at *28-29 (W.D. Mich. Nov. 17, 2005) (attached as 

Ex. B) (granting partial summary judgment disposing of an unclean-hands defense based on 

“trademark misuse” because “the courts have not recognized an inequitable defense for 

trademark misuse”). 

B. Rule 12(f) motions are also appropriate to prune legally insufficient defenses. 

Under Fed. R. Civ. P. 12(f), this Court may “strike from a pleading an insufficient 

defense.” Although Rule 12(f) motions are not granted frequently, they are appropriate “if it 

appears to a certainty that plaintiffs would succeed despite any state of the facts which could be 

proved in support of the defense and are inferable from the pleadings.” Operating Engineers 

Local 324 Health Care Plan v. G & W Const. Co., 783 F.3d 1045, 1050 (6th Cir. 2015) 

(quotation omitted). The motion is an important tool “to avoid the expenditure of time and 

money that must arise from litigating spurious issues by dispensing with them early in the case.” 

Id. (quotation omitted); accord Ameriwood Industries Int’l Corp. v. Arthur Andersen & Co., 961 

F. Supp. 1078, 1083 (W.D. Mich. 1997) (“a motion to strike under Rule 12(f) is proper where it 

will eliminate spurious issues before trial and streamline the litigation”). Rule 12(f) motions are 

addressed to the court’s discretion.1  

                                                 
1 Although Fed. R. Civ. P. 12(f) requires motions to strike pleadings to be filed within 21 days of 
being served with the pleading, the rule also allows the Court to strike material from pleadings 
“on its own.” Fed. R. Civ. P. 12(f)(1). This Court recognizes that it may consider late motions 
because “[t]his grant of judicial discretion has been interpreted to allow the district court to 
consider untimely motions to strike and to grant them if doing so seems proper.” Ameriwood 
Indus. Int’l Corp., 961 F. Supp. at 1083. “This judicial discretion is appropriate since in many 
instances a motion to strike redundant, impertinent, immaterial, or scandalous matter is designed 
to eliminate allegations from the pleadings that might cause prejudice at some later point in the 
litigation.” Hill v. Herbert Roofing & Insulation, Inc., No. 13-CV-11228, 2014 WL 234217, at 
*1-2 (E.D. Mich. Jan. 22, 2014) (attached as Ex. C) (quoting § 1380 Motion to Strike—In 
General, 5C Fed. Prac. & Proc. Civ. § 1380 (3d ed.)).   
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Relevant here, “[a]n affirmative defense is insufficient if it is not recognized as a defense 

to the cause of action.” Kelley v. Thomas Solvent Co., 714 F. Supp. 1439, 1442 (W.D. Mich. 

1989). For example: 

• In response to the Attorney General’s allegation in a CERCLA action that defendants 
were joint and severally liable, a defendant countered that “there is no concert of action 
so as to impose joint liability.” Id. at 1448. Because “[c]ourts have consistently held that 
except where harm is divisible, liability under CERCLA is joint and several,” this Court 
struck the insufficient defense. Id. It similarly struck a defendant’s equitable defenses as 
legally insufficient “based on the body of precedent barring equitable defenses in this or 
similar contexts.” Id. at 1452.  

• Where a prisoner alleged First, Eighth, and Fourteenth Amendment claims, this Court 
struck the defense that the alleged conduct “does not ‘shock the conscience,’ and 
therefore there was no violation of substantive due process.” Zamboroski v. Karr, No. 
Civ.A. 04-73194, 2005 WL 2314011, at *1 (W.D. Mich. Sept. 22, 2005) (attached as Ex. 
D). This Court reasoned that because the prisoner did not allege a violation of substantive 
due process, and the claims he asserted “[we]re not scrutinized under a ‘shock the 
conscience’ standard,” it was appropriate to strike the defense as irrelevant. Id.  

• In an unfair-debt-collection case, the debt-collector responded that any loss “was due to 
the affirmative act or omission of plaintiff or other people,” and this Court struck the 
defense. Glover v. Mary Jane M. Elliot, P.C., No. 1:07-cv-648, 2007 WL 2904050, at *5 
(W.D. Mich. Oct. 2, 2007) (attached as Ex. E). That defense “may [have] be[en] 
appropriate in a state tort case but ha[d] no bearing on the [then] present case.” Id. 

Where controlling law establishes that an asserted defense is not a defense to the claims lodged 

in the complaint, it is reversible error to refuse to strike the insufficient defense. Operating 

Eng’rs Local 324, 783 F.3d at 1055-56 (reversing denial of motion to strike equitable defenses to 

ERISA claim). 

C. Equitable defenses cannot bar a tribe’s treaty-rights claim.   

 The U.S. Supreme Court has repeatedly held that only Congress can abrogate treaty 

rights, and that it must do so explicitly. See, e.g., South Dakota v. Yankton Sioux Tribe, 522 U.S. 

329 343 (1998) (“[O]nly Congress can alter the terms of an Indian treaty by diminishing a 

reservation, and its intent to do so must be ‘clear and plain.’”) (citing United States v. Celestine, 
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215 U.S. 278, 285 (1909); United States v. Dion, 476 U.S. 734, 738-739 (1986)).  

 Because only Congress can limit treaty rights, equitable defenses cannot bar tribal treaty-

based claims.  For example, in a case where two tribes had not exercised their treaty-based 

grazing rights for more than 70 years, the Ninth Circuit refused to apply equitable defenses:   

The failure of the Tribes to exercise their grazing rights from 1907, when local 
Forest Service officials ousted them, to 1978 has no effect on the vitality of their 
[treaty] rights.  Laches or estoppel is not available to defeat Indian treaty rights.  
Board of Commissioners v. United States, 308 U.S. 343 (1939); United States v. 
Ahtanum Irrigation Dist., 236 F.2d 321 (9th Cir. 1956), cert. denied, 352 U.S. 
988, 77 S. Ct. 386, 1 L. Ed. 2d 367 (1957).  This is true even where the Indians 
have long acquiesced in use by others of affected lands or have purported to grant 
away their occupancy and use rights without federal authorization.  United States 
v. Southern Pacific Transportation Co., 543 F.2d 676, 699 (9th Cir. 1976). 
 

Swim v. Bergland, 696 F.2d 712, 718 (9th Cir. 1983). Time and again, federal courts refuse to 

apply equitable defenses to treaty-rights claims—whether the United States is a co-plaintiff or 

not. United States v. Washington, 157 F.3d 630, 649 (9th Cir. 1998) (refusing to apply laches 

against Tribe’s treaty-based fishing-rights claim even though tribe “waited 135 years to assert 

their shellfishing right”); Williams v. Clark, 742 F.2d 549, 554 (9th Cir. 1984) (refusing to apply 

laches to treaty rights in suit by tribe against the Secretary of the Interior); Mille Lacs Band of 

Chippewa Indians v. Minnesota, 853 F. Supp. 1118, 1124 (D. Minn. 1994), aff’d 124 F.3d 904 

(8th Cir. 1997), aff’d 526 U.S. 172 (1999) (refusing to apply laches against Tribe or United 

States in treaty-based usufructory-rights claim); cf. Catawba Indian Tribe of South Carolina, 865 

F.2d 1444, 1448 (4th Cir. 1989) (“Except where Congress provides otherwise, claims based on 

Indian title are not subject to state law defenses such as statutes of limitations, adverse 

possession, or laches.”). 
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D. Reservation-diminishment law contrasts treaty rights (which are not subject to 
equitable defenses) and modern remedies (which are). 

Under a separate thread of Indian law, external factors can influence a court’s award of 

“disruptive remedies.”  Sherrill, 544 U.S. at 199. In the late 1700s, the Oneida Indian Nation 

surrendered their original homeland through treaties with the State of New York that violated the 

Non-Intercourse Act, a federal statute that required congressional approval of Indian land sales. 

Id. at 203-06. Historical forces pressed the Oneida away from their homeland, and by 1920, the 

vast majority of the Oneida population had moved west. Id. at 203, 206-07.  

In 1970, the Oneida commenced a series of claims based on the State of New York’s 

1795 violation of the Non-Intercourse Act. The Supreme Court agreed that the claims raised a 

federal question, Oneida Indian Nation of N.Y. v. Cnty. of Oneida (“Oneida I”), 414 U.S. 661 

(1974), and  rejected various defenses to the Oneida’s request for monetary damages to 

compensate the tribe for the unlawful dispossession. Cnty. of Oneida v. Oneida Indian Nation of 

N.Y. (“Oneida II”), 470 U.S. 226 (1985). But the Oneida II Court highlighted the right-remedy 

distinction, noting that “[t]he question of whether equitable considerations should limit the relief 

available to the present day Oneida Indians was not addressed by the Court of Appeals or 

presented to this Court.” 470 U.S. at 253 n.27 (emphasis added).  

Sherrill picked up where Oneida II left off. In the late 1990s, the Oneida repurchased two 

parcels of the long-ago-alienated land within their ancestral home. The Oneida refused to pay 

local taxes, arguing that the tribe’s purchase of the parcels rendered the parcels nontaxable, and 

the City of Sherrill sued the tribe. The Supreme Court did not disturb the Second Circuit’s 

holding that the tribe’s reservation boundaries remained intact and that the parcels were Indian 

country as a matter of law. Sherrill, 544 U.S. at 212, 215 n.9. Instead, it emphasized that “[t]he 

substantive questions whether the plaintiff has any right or the defendant has any duty, and if so 
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what it is, are very different questions from the remedial questions whether this remedy or that is 

preferred, and what the measure of the remedy is.” Id. at 213 (quotation omitted).  

The Sherrill Court noted that even disruptive land claims may be available where a tribe 

has maintained a consistent presence. Id. at 210 n.3 (citing United States v. Boylan, 265 F. 165 

(2d Cir. 1920) (restoring ejected Indians to possession following tax-forfeiture proceedings)). 

But under the unique circumstances of the Sherrill case, where the tribe voluntarily surrendered 

its land base to the State of New York and had not occupied the lands at issue for nearly 200 

years, the tribe’s claims “evoke[d] the doctrines of laches, acquiescence, and impossibility.” Id. 

at 221. These doctrines barred the tribe’s requested remedy: a unilateral parcel-by-parcel shift of 

taxability. Id. at 221. But they did not affect the Tribe’s treaty right; even after Sherrill, the 

Second Circuit stood by its conclusion that the disputed land was and is Indian country. Oneida 

Indian Nation of N.Y. v. Madison Cnty. (Oneida III), 665 F.3d 408, 443-44 (2d Cir. 2011), cert. 

dismissed, 134 S. Ct. 1582 (2014) (“It remains the law of this Circuit that the Oneidas’ 

reservation was not disestablished”) (quotation omitted). 

In Parker, Nebraska urged the Court to apply Sherrill defenses to the Omaha Nation’s 

treaty-created reservation boundary, but the Court refused. Parker arose when the Omaha Nation 

passed a liquor-control ordinance and sought to enforce the ordinance against non-Indian liquor 

retailers within a disputed portion of the Omaha Indian Reservation. 136 U.S. at 1078. The 

Omaha Nation further demanded that Nebraska share fuel-tax revenue from the disputed portion 

of the reservation with the tribe. Id. Nebraska and the liquor retailers sued the tribe and argued 

that the disputed area was not Indian country, emphasizing the tribe’s long-time absence from 

the area. The district and circuit court, though, found for the tribe, confirming the treaty 

reservation boundary. The non-Indian plaintiffs appealed this question: 
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whether Pender and surrounding Thurston County, Nebraska, are within the 
boundaries of the Omaha Indian Reservation or whether the passage of an 1882 
Act empowering the United States Secretary of the Interior to sell the Tribe’s land 
west of the right-of-way “diminished” the reservation’s boundaries, thereby 
“freeing” the disputed land of “its reservation status.”  
 

Id. at 1076.  

The Supreme Court’s decision was unanimous. Despite the tribe’s “longstanding 

absence” from the disputed area, the Omaha Nation’s treaty right to the Indian reservation 

continued. The Court reaffirmed that “‘[o]nly Congress can divest a reservation of its land and 

diminish its boundaries,’ and its intent to do so must be clear.” Id. (quoting Solem v. Bartlett, 465 

U.S. 463, 470 (1984)). To determine congressional intent, the justices applied the “well-settled” 

Solem diminishment test. Id. at 1078. Under that test, courts review (in descending order of 

importance), the text of any opening act, the immediate history surrounding passage of the 

opening act, and changing demographics and the United States’s treatment of the disputed land 

after the act. Id. at 1079-82.  

Because “[o]nly Congress has the power to diminish a reservation,” id. at 1082, each 

factor is addressed to determining the controlling question of congressional intent—without 

regard to equitable defenses. The justices unanimously refused to apply the separate Sherrill test 

to “the single question of diminishment.” Id. at 1082. 

In Parker, the plaintiffs did not raise the question of whether the tribe had the power to 

tax if the reservation was Indian country, the justices “express[ed] no view” about whether 

Sherrill’s “equitable considerations of laches and acquiescence may curtail the Tribe’s power to 

tax the retailers of Pender in light of the Tribe’s century-long absence from the disputed lands.” 

Id. That is, the plaintiffs only asked whether the area was Indian country (the right), not whether 

the tribe could tax within its Indian country (the remedy). To a justice, the Supreme Court 
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refused to apply remedial defenses to the distinct threshold question of whether the treaty 

boundary right existed.  

E. Courts appropriately strike or dismiss Sherrill defenses in treaty-boundary-right 
suits.  

In Saginaw Chippewa Indian Tribe v. Granholm, the Eastern District of Michigan 

followed the right-remedy distinction in a treaty-right boundary case, striking the proffered 

equitable defenses under Rule 12(f).  No. 05-10296-BC, 2008 WL 4808823 (E.D. Mich. Oct. 22, 

2008) (attached as Ex. F). In that case, as here, the tribe sought a declaration that its reservation 

is Indian country and an injunction prohibiting Michigan officials from acting inconsistent with 

the reservation’s Indian-country status. Id. at *2. On dueling motions, the court granted the 

defendants leave to amend their answers to assert the defenses of laches, acquiescence, 

impossibility, and impracticability. Id. at *7-8. But in the same order, the court granted the 

Saginaw tribe’s motion to strike these defenses under Rule 12(f) and the United States’s motion 

for partial summary judgment on the defense. Id. at *24.  

Judge Ludington noted that the Sherrill defenses can apply where “relief sought by 

Indian tribes is either impractical or impossible due to events subsequent to the execution of 

treaties with the United States government.” Id. at *7. But “[u]ltimately, each of the equitable 

defenses share the common characteristic” of relying on “events that are extraneous to the 

interpretation of the treaties and later acts of Congress.” Id. Judge Ludington struck the Sherrill 

defenses under Rule 12(f) because “as a matter of law, the time-based equitable defenses that 

Defendants wish to advance are inapplicable” to the treaty-interpretation boundary claims that 

the Saginaw tribe asserted. Id. at *23. 
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So it is here; this case, like Saginaw, is distinguishable from Sherrill as a matter of law.2 

The Tribe’s complaint does not ask this Court to fashion a jurisdictional remedy or to apportion 

jurisdiction between the parties. It has levied no liquor tax, demanded no motor-fuel tax share, 

and sought no tax exemption. It asks only the threshold rights question: what are the boundaries? 

And it seeks no remedy beyond recognition that federal Indian law (with all its provisos, caveats, 

and fact-specific situational details concerning jurisdiction) applies within the boundary—relief 

substantially identical to that requested in Saginaw. Saginaw Complaint, Ex. G. Like in Saginaw, 

the Tribe’s “claims here do not arise from a claim of entitlement to the land or damages from its 

loss.” Saginaw Chippewa, 2008 WL 4808823, at *22. Rather, they are treaty-boundary-right 

claims to which Sherrill defenses are inapplicable as a matter of law. Parker, 136 S. Ct. at 1082; 

Saginaw Chippewa, 2008 WL 4808823 at *23. 

F. The Defendants’ Sherrill defenses are only addressed to disruptive remedies and are 
legally insufficient defenses to this suit. 

In this case, the Tribe asserts just one claim: that Michigan and its officials’ refusal to 

recognize the Treaty-created boundaries of the Tribe’s reservation injures the Tribe. PageID.16-

17. To remedy this injury, the Tribe seeks two forms of relief: (1) a declaration that the treaty-

created reservation is Indian country under federal law; and (2) an injunction barring Michigan 

and its officials from acting inconsistent with federal law. PageID.17-18. That is, the Tribe asks 

the Court to determine the reservation boundaries and to order the parties to follow Indian law 

within those boundaries. The Defendants have responded with a bevy of equitable defenses (in 

                                                 
2 Apart from this legal issue, even judicially noticeable facts demonstrate that this case is night-
and-day factually different from the Oneida history at issue in Sherrill. E.g. 25 U.S.C. § 
1300k(3) (“The Little Traverse Bay Bands of Odawa Indians consists of at least 1,000 eligible 
members who continue to reside close to their ancestral homeland as recognized in the Little 
Traverse Reservation in the 1836 Treaty of Washington and 1855 Treaty of Detroit, which area 
is now known as Emmet and Charlevoix Counties, Michigan.”). 
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addition to a host of other defenses). None of these equitable defenses are valid defenses to this 

treaty-right boundary claim. 

1. The Defendants’ settled-expectations defenses are legally insufficient. 

Seventeen Defendants allege that “settled-expectations” bar recognition of the Tribe’s 

treaty right: 

• Gov. Snyder’s Affirmative Defense No. 4: “Plaintiff seeks relief that would be disruptive 
to longstanding observances or settled expectations concerning state versus tribal 
jurisdiction.” PageID.66. 

• City of Petoskey, City of Harbor Springs, Emmett County, and Charlevoix County’s 
Affirmative Defense No. 2: “Plaintiff seeks relief that would be disruptive to 
longstanding observances or settled expectations regarding municipal vs. tribal 
jurisdiction.” PageID.474. 

• Bear Creek Township, Bliss Township, Center Township, Cross Village Township, 
Friendship Township, Little Traverse Township, Pleasantview Township, Readmond 
Township, Resort Township, and West Traverse Township’s Affirmative Defense No. 5: 
“Plaintiff seeks relief that would disrupt long established observances and expectations 
regarding jurisdiction over the claimed land.” PageID.599. 

• Affirmative Defense of Charlevoix City and Charlevoix Township: “Intervening 
Defendants adopt the affirmative defenses raised by the State of Michigan and other 
intervening municipalities by reference, pursuant to FED.R.CIV.P. 10(c).” Page.ID.501. 

In Sherrill, the Supreme Court emphasized that concerns about settled expectations are not 

appropriate to determining boundary questions. See 544 U.S. at 215 n.9 (reaffirming that “only 

Congress can divest a reservation of its land and diminish its boundaries” and separating the 

treaty-boundary question from remedial issues (quotation omitted)). And in Parker, the Court 

specifically noted that despite the petitioners’ “compelling” concerns “about upsetting the 

‘justifiable expectations’ of the almost exclusively non-Indian settlers who live on the land,” 

these expectations “cannot diminish reservation boundaries.” Parker, 136 S. Ct. at 1082. The 

Tribe disputes that expectations concerning the Reservation boundaries are reasonably “settled.” 

But even if the defendants offered “compelling” evidence of their expectations as the petitioners 
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did in Parker, those expectations would be no defense to the Tribe’s claim. Id. The defendants’ 

settled-expectation defenses are legally insufficient and should be dismissed, or should be 

stricken because any factual dispute about these defenses is not material to the Tribe’s claim.  

2. The Defendants’ laches, acquiescence, impracticability, impossibility, and other 
equitable-doctrine defenses are legally insufficient. 

Nineteen Defendants assert a variety of equitable defenses, including laches, 

acquiescence, and impracticability: 

• Gov. Snyder’s Affirmative Defense No. 5: “Equitable and pragmatic concerns derived 
from laches, acquiescence, impracticability, impossibility, or other equitable doctrines 
[bar the Tribe’s suit].” PageID.66. 

• City of Petoskey, City of Harbor Springs, Emmett County, and Charlevoix County’s 
Affirmative Defense No. 3: Equitable and pragmatic concerns derived from laches, 
acquiescence, impracticability, impossibility, or other equitable doctrines [bar the Tribe’s 
suit].” PageID.474. 

• Bear Creek Township, Bliss Township, Center Township, Cross Village Township, 
Friendship Township, Little Traverse Township, Pleasantview Township, Readmond 
Township, Resort Township, and West Traverse Township’s Affirmative Defense No. 2: 
“Plaintiff’s claims are barred by laches, acquiescence, impossibility, impracticability and 
other legal and equitable doctrines.” PageID.599. 

• Affirmative Defense of Charlevoix City and Charlevoix Township: “Intervening 
Defendants adopt the affirmative defenses raised by the State of Michigan and other 
intervening municipalities by reference, pursuant to FED.R.CIV.P. 10(c).” PageID.501. 

• Emmet County Lakeshore Association and Protection of Rights Alliance’s Affirmative 
Defense No. 3: “Laches and Other Equitable Defenses. The lands within the Claimed 
Reservation have not been possessed by Plaintiff for many generations. The Claimed 
Reservation is predominantly non-Indian in property and land use. Governance of the 
Claimed Reservation has been provided by the State and local units of government, who 
together with Proposed Intervenors, have legitimately relied upon Plaintiff’s and its 
predecessors’ long inaction in asserting sovereignty over the land. Accordingly, 
Plaintiff’s requested relief is barred by the doctrines of laches, acquiescence, 
impossibility, impracticability, and related equitable doctrines. Plaintiff’s requested shift 
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in governance would be inequitable.”3 PageID.678. 

The Sherrill Court made clear when it introduced equitable concerns into its remedial analysis 

that those concerns do not affect boundary determinations. See 544 U.S. at 215 n.9. In Parker, 

the Supreme Court again distinguished “equitable considerations of laches and acquiescence,” 

Parker, 136 S. Ct. at 1082, from its “well settled” boundary analysis, id. at 1078-79. The Tribe 

disputes that any equitable doctrines would bar its exercise of jurisdiction over the reservation 

should a later case raise that question. But under controlling law, equitable defenses do not apply 

to the “single question” of reservation boundaries, id. at 1082, raised by this case. Accordingly, 

this Court should grant summary judgment dismissing the defenses because any factual dispute 

about these defenses is immaterial, or strike the defendants’ equitable-doctrine defenses as 

legally insufficient. 

3. The Defendants’ continuous-jurisdiction defenses are legally insufficient. 

Seventeen Defendants argue that the Tribe has not continually exercised jurisdiction over 

the reservation: 

• Gov. Snyder’s Affirmative Defense No. 7: “Plaintiff has not actually or continuously 
exercised jurisdiction over the entire area it claims as the alleged Reservation.” 
PageID.67. 

• City of Petoskey, City of Harbor Springs, Emmett County, and Charlevoix County’s 
Affirmative Defense No. 5: “Plaintiff has not actually or continuously exercised 
jurisdiction over the claimed reservation.” PageID.474. 

• Bear Creek Township, Bliss Township, Center Township, Cross Village Township, 
Friendship Township, Little Traverse Township, Pleasantview Township, Readmond 
Township, Resort Township, and West Traverse Township’s Affirmative Defense No. 4: 
“Plaintiff has not actually or continuously exercised jurisdiction over the claimed land.” 
PageID.599. 

                                                 
3 To the extent that the Associations’ Affirmative Defense No. 3 raises “settled-expectation” or 
continuous-jurisdiction defenses, those defenses are addressed supra at Section I.F.1 and infra at 
Section I.F.3. PageID.678. 
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• Affirmative Defense of Charlevoix City and Charlevoix Township: “Intervening 
Defendants adopt the affirmative defenses raised by the State of Michigan and other 
intervening municipalities by reference, pursuant to FED.R.CIV.P. 10(c).” PageID.501. 

The Tribe disputes these allegations, but that dispute is irrelevant to this treaty-right claim. In 

Parker, the Court noted the Omaha Nation’s “failure to assert jurisdiction” and “century-long 

absence from the disputed lands.” Parker, 136 S. Ct. at 1082. But the unanimous Court held that 

these facts—even when conclusively proven—“cannot diminish reservation boundaries.” Id. 

This Court should grant summary judgment dismissing the defenses because any factual dispute 

about these defenses is not material to determining the Tribe’s claim, or should strike the 

defendants’ continuous-jurisdiction defenses as insufficient under Rule 12(f).  

II. Even if Sherrill defenses were relevant to the Tribe’s treaty-based claim, the Court 
should strictly limit discovery concerning the defenses under Rule 26(b). 

If this Court dismisses or strikes the Defendants’ legally insufficient equitable and 

Sherrill defenses, then the Defendants must withdraw the witnesses they offer to support those 

defenses. See Clark Eng’g & Const. Co. v. United Bhd. of Carpenters & Joiners of Am., Four 

Rivers Dist. Council, 510 F.2d 1075, 1083 (6th Cir. 1975).4 But even if the Defendants’ 

proffered Sherrill defenses could lay against a treaty-rights claim, their witness lists would still 

seek to introduce inappropriate discovery that should be limited.  

Of the 81 defense witnesses addressed to the legally insufficient Sherrill defenses, the 

Defendants describe the knowledge of 37 of these witnesses as including the future “effects” of a 

ruling for the Tribe. Ex. A. The law, though, is concerned with what is and has been. Speculative 

testimony about the “effects” of a ruling is not relevant to this action.  Even if the Defendants 

                                                 
4 The Tribe suggests that if the Court grants the Tribe’s 12(f) motion, it should set a date by 
which the parties (including the Tribe, which identified “Sherrill witnesses” in anticipation of the 
Defendants’ equitable defenses before Parker clarified this issue) must revise their disclosures to 
comply with the order. 
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could show some minimal relevance of entertaining this future “effects” discovery, the Court 

should protect against discovery of these speculations because the undue burden outweighs any 

minimal importance of the discovery to this case.  

A. The Defendants’ proposed future “effects” discovery is not relevant to this action. 

1. Under the Federal Rules, a court should not allow discovery of matters not 
relevant to the parties’ claims or defenses. 

 “Parties may obtain discovery regarding any nonprivileged matter that is relevant to any 

party’s claim or defense . . . .” Fed. R. Civ. P. 26(b)(1).  Matters that do not tend to prove or 

disprove any element of a claim or defense at issue are not relevant. See, e.g., Goodyear Tire & 

Rubber Co. v. Chiles Power Supply, Inc., 332 F.3d 976, 982 (6th Cir. 2003) (discussing why 

settlement negotiations between manufacturers of a heating system and manufacturers of a 

rubber hose manufacturer were not relevant to third-party homeowners’ complaints against the 

heating system manufacturer, and prohibiting discovery). 

A court is well within its discretion to protect against discovery of irrelevant matters. 

E.g., Szarka v. Ohio Transmission Corp., 132 Fed. Appx. 581, 581, 2005 WL 1313525, at *1 

(6th Cir. 2005) (attached as Ex. H) (upholding district court’s decision to limit discovery and 

require the requesting party to “show[] that broader discovery requests bore some relevance to 

disputed issues”); Goodyear Tire, 332 F.3d at 982 (upholding prohibition of discovery where, 

inter alia, the requesting party “has not presented any evidence that the alleged statements are 

relevant to his Colorado case”) (emphasis in original).   

To manage discovery, a court must strike a witness whose proposed testimony has no 

relevance to the proof of any claim or defense, because that evidence is necessarily outside the 

scope of discovery. Fed. R. Civ. P. 26(b)(2)(C)(iii); see also Fairland, Inc. v. United States 

Fidelity & Guarantee Co., No. 05-CV-71491, 2007 WL 603377, at *2 (E.D. Mich. Feb. 22, 
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2007) (attached as Ex. I) (striking witness proffered only to testify regarding the foundation for 

materials previously ruled inadmissible). It is also appropriate to bar discovery of irrelevant 

matters and to bar references to those matters at trial. For example, in Eschenberg v. Navistar 

International, over objection the court allowed deposition of the plaintiff’s counsel regarding 

subjects related to the case, but not relevant to a claim or defense of any party. 142 F.R.D. 296 

(E.D. Mich. 1992).  The plaintiff moved to exclude the deposition testimony from introduction at 

trial, and the court revisited its initial decision to allow the discovery. On reconsideration, the 

court determined that in light of the claims and defenses asserted, the deposition testimony 

“[wa]s not relevant and therefore not admissible.”  Id. at 302. The court barred the introduction of 

the evidence at trial and further held that because it should have been clear when the plaintiff 

first objected to the deposition that “the information sought was irrelevant and not discoverable . 

. . . [t]he deposition of plaintiff’s counsel should never have been permitted.” Id. at 299, 302. 

2. The Defendants’ Sherrill defenses look to what has happened, not what may 
happen, so their proffered future-effects discovery is irrelevant. 

All of the elements of the Defendants’ proffered equitable defenses looks backward to 

what has happened and whether the past events make prosecution of the suit unjust. See Thomas 

v. Miller, 489 F.3d 293, 302 (6th Cir. 2007) (elements of estoppel); United States v. Mandycz, 

447 F.3d 951, 965 (6th Cir. 2006) (elements of laches); Hazard Coal Corp. v. Ky. W. Va. Gas 

Co., L.L.C., 311 F.3d 733, 740 (6th Cir. 2002) (elements of acquiescence); Bissell v. L. W. 

Edison Co., 156 N.W.2d 623, 626 (Mich. Ct. App. 1968) (elements of impossibility); Karl Wendt 

Farm Equip. Co. v. Int’l Harvester Co., 931 F.2d 1112, 1116 (6th Cir. 1991) (elements of 

impracticability). The “settled expectation” defenses, too, address “longstanding observances” 

that the Defendants say have already happened, and the “settled expectations” that they have 

today. PageID.66, 474, 501, 599. And the continuous-jurisdiction defenses also look at what 
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governments have exercised jurisdiction in the past. PageID.67, 474, 501, 599.  

Defendants set forth nearly 40 witnesses to discuss the “future effects” of a ruling, but 

none of their defenses look to the future. The law relies on proof of facts that are or were—not 

best guesses at what may come. Because speculation about the future “effects” of an eventual 

judgment are not relevant to determining any element of any of the defenses asserted, the 

discovery is not relevant to this action, and should be barred. 

B. The Court should issue an order protecting against the proposed future-effects 
discovery because any minimal relevance is outweighed by the undue burden of the 
discovery. 

Even if the Defendants could demonstrate some minimal relevance of future “effects” 

discovery of 35 lay and two expert witnesses, that discovery should be limited under Rule 26(b).  

In the Sixth Circuit, “[t]he desire to allow broad discovery is not without limits and the trial court 

is given wide discretion in balancing the needs and rights of both plaintiff and defendant.” Surles 

ex rel. Johnson v. Greyhound Lines, Inc., 474 F.3d 288, 305 (6th Cir. 2007) (quotation omitted).  

Under 2015 rule revisions, discovery is appropriate only if a matter is relevant 

and proportional to the needs of the case, considering the importance of the issues 
at stake in the action, the amount in controversy, the parties’ relative access to 
relevant information, the parties’ resources, the importance of the discovery in 
resolving the issues, and whether the burden or expense of the proposed discovery 
outweighs its likely benefit. 
 

Fed. R. Civ. P. 26(b)(1) (emphasis added). The Court must prohibit discovery that does not meet 

these scope requirements.  Fed. R. Civ. P. 26(b)(2)(C)(iii); c.f. Seales v. Macomb County, 226 

F.R.D. 572, 575 (E.D. Mich. 2005) (“Under Rule 26(c), the Court may enter a protective order to 

limit or preclude discovery, with reference to the Rule 26(b) factors.”).  

The parties have identified over 100 witnesses before written discovery has even begun. 

The burden and expense of deposing nearly 40 individuals regarding what they speculate may (or 
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may not) be the future “effects” of a favorable ruling for the Tribe greatly outweighs the minimal 

benefit of such discovery. The Tribe does not underestimate the importance of the issues at stake 

in this action for all the stakeholders. But the Tribe’s claim turns solely on evidence of 

congressional intent; discovery of what people think might happen in the event that the Court 

rules for the Tribe has very little importance in resolving whether Congress intended to break the 

United States’s treaty promise to the Tribe. In light of the relevant legal framework, the burden 

and expense of conducting discovery to determine what nearly 40 people think might happen 

greatly outweighs its likely benefit. In light of the proportionality factors set forth in Rule 

26(b)(1), the proposed future “effects” evidence is outside the scope of discovery permitted by 

Rule 26(b)(1) and should be barred under Rule 26(b)(2)(C)(iii). 

III. This Court should strike under Rule 12(f) the Defendants’ reservations of the right to 
add additional defenses. 

Rules 12 and 56 are also appropriate vehicles to strike a defendant’s attempt to reserve 

the right to add additional defenses at a later date without leave of the court. Kelley, 714 F. Supp. 

at 1452. The Governor has not asserted this reservation of rights, but each of the 18 intervenor 

Defendants has: 

• City of Petoskey, City of Harbor Springs, Emmett County, and Charlevoix County’s 
Affirmative Defense No. 8: “The Proposed Intervenors hereby reserve the right to bring 
further affirmative defenses as they may become known.” PageID.475. 

• Bear Creek Township, Bliss Township, Center Township, Cross Village Township, 
Friendship Township, Little Traverse Township, Pleasantview Township, Readmond 
Township, Resort Township, and West Traverse Township’s concluding paragraph: “The 
Emmet County Townships reserve the right to amend their affirmative defenses as 
necessary.” PageID.599. 

• Affirmative Defense of Charlevoix City and Charlevoix Township: “Intervening 
Defendants adopt the affirmative defenses raised by the State of Michigan and other 
intervening municipalities by reference, pursuant to FED.R.CIV.P. 10(c).” PageID.501. 

• Emmet County Lakeshore Association and Protection of Rights Alliance’s Affirmative 
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Defense No. 5: “Reservation of Rights. Proposed Intervenors reserve the right, until 
completion of their investigation and discovery, which is ongoing an incomplete, to 
identify such additional defenses as may be appropriate.” PageID.678. 

This Court has noted that Rule 8(c) of the Federal Rules of Civil Procedure “requires a party to 

set forth affirmative defenses in an answer. If a party wishes to assert additional affirmative 

defenses, it may seek to amend its answer under Rule 16.” Kelley, 714 F. Supp. at 1452. Against 

this backdrop, a reserved right to add additional defenses “serves no function.” Id. Rather, the 

“addition of defenses is properly achieved by the terms of the Rules described above.” Id. As the 

Kelley court noted, striking a reservation of right as legally insufficient does not mean “that if a 

party fails to raise an affirmative defense in his original response[ive] pleading, he is forever 

barred from raising it.” Id. at 1452 n.11 (quotation omitted). Rather, it clarifies that “the proper 

remedy is to move for leave to amend under Rule 15, F.R.C.P.” Id. (quotation omitted). 

The intervening Defendants’ unilateral claim to unrestricted rights to add new defenses—

at any time, in any number, and with or without leave—threatens the orderly prosecution of this 

case. As in Kelley, this Court should hold the intervening defendants to the Federal Rules by 

striking their legally insufficient reservations of rights.  

Conclusion 

The Tribe is the master of its Complaint. It narrowly tailored its Complaint to decide a 

single threshold issue: is the Reservation Indian country? If the Reservation is Indian country 

under federal law, then that threshold determination triggers various federal Indian-law rules 

concerning allocation of jurisdiction. But the threshold treaty-rights question does not itself raise 

the remedial questions that the defendants’ settled-expectation, equitable, and continuous-

jurisdiction defenses seek to answer. That is, an Indian-country determination is a necessary 

predicate to jurisdictional questions and their remedies; but an Indian-country determination 
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alone is not sufficient to answer those questions or fashion (or even request) their attendant 

remedies.  

This case is about the United States’s promise to the Tribe and whether Congress reneged 

on that promise. Because the Tribe has not sought the disruptive remedies to which Sherrill-type 

defenses are addressed, and because Sherrill-type defenses cannot affect the reservation-

boundary question presented by the Tribe, this Court should grant summary judgment dismissing 

the inapposite defenses because any factual dispute about these defenses is not material to 

determining the Tribe’s claim or strike the Defendants’ inapposite defenses under Rule 12(f) as 

legally insufficient defenses to this case. 
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