
DOCKET NO.  14-56909

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

===========================================================
TIFFANY AGUAYO, et al.

Plaintiffs/Appellants

v.

SALLY JEWEL, et al.

Defendants/Respondents.

===========================================================
Appeal from the District Court Order and Judgment

United States District Court, Southern District, California
Honorable Cynthia Bashant, Judge
Case No. 3:13-cv-01435-BAS-KSC

APPELLANT’S OPENING BRIEF

Tracy L. Emblem CSBN 145484
P.O. Box 300764
Escondido, CA 92025
Telephone: (760) 300-58371

Attorney for Plaintiffs/Appellants
Tiffany Aguayo, et al.

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 1 of 68



CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 26.1, Plaintiffs/Appellants, Tiffany Aguayo, et al., through

their counsel, make the following corporate financial disclosure:

Plaintiffs/Appellants are individuals. There are no corporate or publicly held

entities that have a financial interest in their case.

Dated: April 10, 2015.              s/ Tracy L. Emblem                                      
Attorney for Plaintiffs/Appellants
E-mail: TracyEmblemlaw@gmail.com

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 2 of 68

mailto:Thor@emblemlaw.com


STATEMENT OF RELATED CASES

Pursuant to Rule 28-2.6, Plaintiffs/Appellants advise the court of a

potentially related case : Ronald D. Allen, Jr. v. Robert H. Smith, Case No.

13-55552. A per curium opinion was filed in that case filed on March 16, 2015,

involving some of the same tribal documents and administrative record as in this

case, but that case does not involve the same issues or parties.  Appellants have

filed a motion requesting the same panel review this appeal.

Dated: April 10, 2015.                s/ Tracy L. Emblem                                      
Attorney for Plaintiffs/Appellants
E-mail: TracyEmblemlaw@gmail.com

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 3 of 68

mailto:Thor@emblemlaw.com


i

TABLE OF CONTENTS

INTRODUCTION   1

ISSUES PRESENTED 2

STATEMENT OF THE CASE 3

A. PROCEEDINGS AND DISPOSITION IN DISTRICT COURT 3

B. NATURE OF THE CASE 3

1. Basis for Subject Matter Jurisdiction in the District Court. 3

2. The Judgment is Appealable.  4

3. The Notice of Appeal was Timely Filed. 4

C. STATEMENT OF THE FACTS  4

1. The Administrative Record. 4

a. The Articles of Association.  4

b. The EC’s actions to adopt a new Constitution and 5
revise the original enrollment ordinance.   

c. The Assistant Secretary’s 1989 Final Decision 9
regarding Margarita Britten’s 4/4 blood
quantum.

d.   Appellants’ Appeal to Regional and Aguayo I and 11
Aguayo II.

e.   The Assistant Secretary’s June 12, 2013 Decision. 14

2. The District Court’s Order granting Summary Judgment.  16

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 4 of 68



ii

TABLE OF CONTENTS, cont.

D. LEGAL STANDARD OF REVIEW 19

E. SUMMARY OF APPELLANT'S’ ARGUMENT 21

ARGUMENT 

I. THE AS-IA’S JUNE 12, 2013 DECISION TO RECOGNIZE A 23
VOID ENROLLMENT ORDINANCE ENACTED BY A SIX 
MEMBER TRIBAL COMMITTEE PURSUANT TO 
AUTHORITY GRANTED  IN A CONSTITUTION WHICH 
WAS NEVER RATIFIED BY THE BAND AS A WHOLE, 
VIOLATED THE AS-IA’S TRUST RESPONSIBILITY.

A. The Federal Defendants’ duty to federally acknowledged 23
           Tribal Members.

B. The AS-IA abused his discretion under the Administrative 27
Procedures Act.

i. The AS-IA’s finding that the APA six year statute 27
of limitations is applicable to appellants’ case is 
arbitrary.

ii. The tribal documents are unambiguous as to the 29
 terms “meetings” and “elections.”

iii.  The AS-IA abused his discretion in finding “there 32
were two votes on the adoption of the Constitution.”

  
iv.  The AS-IA’s finding that assumed “elections” and 35

“meetings” were interchangeable used by the Band 
as its custom and practice was made despite the fact 
that the Band did not rely on this theory in the 
administrative proceeding.  

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 5 of 68



iii

TABLE OF CONTENTS, cont.

v. The AS-IA’s decision failed to explain why he 38
was rejecting credible evidence.

II.  THE DOCTRINE OF COLLATERAL ESTOPPEL APPLIES. 41

A. There was no evidence of any misrepresentation on 41
appellants’ membership applications. They became 
enrolled tribal members pursuant to the 1989 AS-IA 
“final” and “conclusive” decision about their ancestor’s 
4/4 blood quantum. 

B. The 1989 final AS-IA decision is binding on the Band. 42

C. The district court’s theory of “change in controlling law” 47
is inapplicable.

D. The federal defendants have a trust obligation to 49
appellants to honor and enforce the 1989 final AS-IA
decision.

III. THE AS-IA SHOULD HAVE JOINED THE TWO MINORS, 53
CHILDREN OF APPELLANT PATRICIA WALSH.

CONCLUSION 53

CERTIFICATE OF WORD COUNT 55

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 6 of 68



iv

TABLE OF AUTHORITIES

Cases

Alto v. Black 13, 20, 23 
738 F.3d 1111 (9th Cir. 2013)

Astoria Federal S. & L. Assn. v. Solimino 43
501 U.S. 104 (1991) 

Benton v. Bowen 39
820 F.2d 85 (3d Cir.1987)

Cabazon Band of Mission Indians v. City of Indio 28
694 F.2d 634 (9th Cir. 1982)

California v. Cabazon Band of Mission Indians 52
480 U.S. 202 (1987)
 
California Valley Miwok Tribe (CVMT II) v. United States 23
515 F. 3d 1262  (D.C. Cir. 2008)

Cherokee Nation v. Georgia 49
5 Pet. 1 (1831)
 
Citizens to Preserve Overton Park v. Volpe 20
401, U.S. 402, 415 (1971) 

Clark v. Yosemite Community College Dist.  47
785 F.2d 781 (9th Cir. 1986)

Comm’r of Internal Revenue v. Sunnen 48
333 U.S. 591 (1948) 

Conner v. U.S. Dept. of the Interior 29
73 F.Supp.2d 1215 (D. Nev. 1999) 

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 7 of 68



v

TABLE OF AUTHORITIES, cont.

Cases, cont.

Davids v. Coyhis 50
869 F.Supp. 1401 (E.D.Wis.1994)

De la Fuente v. FDIC 39
332 F.3d 1208 (9th Cir. 2003)

Desire v. Gonzalez 48
245 F.App’x 627 (9th Cir. 2007)

Friends of the Earth v. Hintz 36
800 F.2d 822 (9th Cir.1986)

Friends of Yosemite Valley v. Norton 20
348 F.3d 789, 793 (9th Cir. 2003)

Gila River Indian Community v. U.S. 30
729 F.3d 1139 (9th Cir. 2013)

Gober v. Matthews 39
574 F.2d 772 (3d Cir.1978) 

Hopi Indian Tribe v. Commr 30
4 IBIA 134 (1975) 

Kettle Range Conservation Group v. U.S. Forest Service 36
148 F.Supp.2d 1107 (E.D.Wash.2001)

Lujan v. Defenders of Wildlife 29
504 U.S. 555 (1992) 

Mayes v. Massanari 39
276 F. 3d 453 (9th Cir.2001) 

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 8 of 68



vi

TABLE OF AUTHORITIES, cont.

Cases, cont.

McClain v. Apodaca 47, 49
793 F.2d 1031 (9th Cir. 1986)

McFarland v. Kempthorne 20
545 F.3d 1106, 1110 (9th Cir. 2008)

McKay v. Kalyton 49
204 U.S. 458 (1907)

Milam v. United States Dept of Interior 23
10 I.L.R. 3013 (1982)

Miller v. County of Santa Cruz, 45
39 F. 3d 1030 (9th Cir. 1994)

Minnesota v. Hitchcock 49
185 U.S. 373 (1902) 

Minnesota v. United States 49
305 U.S. 382 (1939)  

Morris v. Watt 26, 34, 35
640 F.2d 404 (D.C. Cir. 1981)

Motor Vehicle Mfgs. Ass’n v. State Farm Mut. Auto. Ins. Co. 21
463 U.S. 29, 43 (1983)

Murray v. Alaska Airlines, Inc. 45
50 Cal.4th 860 [237 P. 3d 565] (2010) 

Natural Resources Defense Council v. U.S. Forest Service 32
421 F.3d 797 (9th Cir. 2005)

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 9 of 68



vii

TABLE OF AUTHORITIES, cont.

Cases, cont.

Nichols v. Rysavy 28
809 F. 2d 1317 (8th Cir. 1987) 

Occidental Eng’g Co. v. INS 20
753 F.2d 766, 769 (9th Cir.1985)

Parklane Hosiery Co. v. Shore 44
439 U.S. 322 (1979)

Plaine v. McCabe 43, 45
797 F.2d 713 (9th Cir. 1986)

Santa Clara Pueblo v. Martinez 10, 44, 47
436 U.S. 49 (1978)

Seminole Nation of Okla. v. Norton 23, 50
223 F. Supp. 2d 122 (D.D.C. 2002)

Seminole Nation v. United States 24, 26, 27, 49, 50
316 U.S. 286 (1942)

Sierra Club v. Mainella 20
459 F.Supp.2d 76, 90 (D.D.C.2006) 

Smith v. Babbitt 50
875 F.Supp. 1353 (D.Minn.1995) 

Sohappy v. Hodel 20
911 F.2d 1312, 1317 (9th Cir. 1990)

Udall v. Littell 23
366 F.2d 668 (D.D.C.1966) 

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 10 of 68



viii

TABLE OF AUTHORITIES, cont.

Cases, cont.

United Keetoowah Band of Cherokee Indians in Oklahoma v. 23
Muskogee Area Director
22 IBIA 75 (1992)

Universal Camera Corp. v. NLRB 39
340 U.S. 474 (1951)

United States v. Candelaria 49
271 U.S. 432 (1926)

United States v. Kagama 49
118 U.S. 375 (1886)

United States v. Lasky 46
600 F. 2d 765 (9th Cir. 1979)

United States v. Mason 49
412 U.S. 391 (1973) 

United States v. Shoshone Tribe 49
304 U.S. 111 (1938)

University of Tennessee v. Elliott 43
478 U.S. 788 (1986) 

United States v. Utah Constr. Co.  43, 45, 46
384 U.S. 394 (1966)

Wehrli v. County of Orange 46
175 F. 3d 692 (9th Cir. 1999)

Welmas, el al. v. Sacramento Area Director, BIA 51
24 IBIA 264 (1993) 

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 11 of 68



ix

TABLE OF AUTHORITIES, cont.

Cases, cont.

Wilderness Watch, Inc. v. U.S. Fish and Wildlife Service 20
629 F.3d 1024, 1032 (9th Cir. 2010)

Wind River Min. Corp. v. U.S. 28
(9th Cir. 1991) 946 F. 2d 710 

Statutes

5 U.S.C. § 551 (6) 51

5 U.S.C. § 551 (7) 51

5 U.S.C. § 551 (11)(A) 51

5 U.S.C. § 551 (11)(B) 51

5 U.S.C. § 701 3, 44

5 U.S.C. § 702 10

5 U.S.C. § 706 3, 10, 44

25 U.S.C. § 1A 23

25 U.S.C. § 2 24, 43

25 U.S.C. § 479 24

28 U.S.C. § 1291   4

28 U.S.C. § 1331   3

28 U.S.C. § 2401a 45

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 12 of 68



x

TABLE OF AUTHORITIES, cont.

Rules

Fed. Rule App. P. 4(a)(1)(B) 4
 
Regulations

25 CFR § 290.2 27, 50

Secondary Authority

http://www.bia.gov/FAQs/ 25, 26

(Modoc Tribe)
http://news.yahoo.com/victim-feared-tribal-evictions-could-turn-violent- 53
195536720.html 

New York Times (Chukchansi Tribe)
http://www.nytimes.com/2012/02/29/us/chukchansi-indian-tribe-dispute-   53
heats-up-in-california.html?_r=0

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 13 of 68

http://www.bia.gov/FAQs/


1

INTRODUCTION 

Tribal membership disputes have been proliferating in recent years, largely

driven by Indian gaming revenues.  Thousands of individuals from around the

nation have been stripped of their rights causing duress, increased poverty and

cultural genocide.  Potential “disenrollment” actions are often carried out by a

few individuals to remove families who have large voting blocks once leadership

is questioned about financial transactions benefitting only a few tribal leaders.  

Tribal membership on a federally approved roll and an individual’s status

as an “Indian” flows from the federal government’s recognition of the

individual’s name on a federally recognized Indian roll. Not only are there

benefits from tribal membership, but the status provides the individual with

federally funded benefits as a recognized Native American. 

In the instant case, appellants have been enrolled in the Pala Band of

Mission Indians (the Band) since 1989 after the Assistant Secretary Indian Affairs

(AS-IA) issued a “final” and “conclusive” decision about their ancestor’s 4/4

degree of blood.  For the past 23 years, the Band and federal defendants

recognized and acknowledged the 1989 final decision which placed appellants on

the federally acknowledged tribal roll. 
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This appeal involves an issue of final agency action and a question of

federal due process.  Appellants contend that the federal defendants have a

common law fiduciary duty to enforce the final 1989 AS-IA decision under res

judicata/collateral estoppel principles.  This appeal also involves a challenge to

tribal documents relied upon in the Band’s six member Executive Committee’s

(EC) attempt to “disenroll” appellants.  Appellants contend that the AS-IA

violated their due process rights by recognizing and applying a void revised tribal

enrollment ordinance and a void 1997 Constitution which was never adopted by

the band as a whole.  This appeal seeks review and reversal of the District Court’s

order granting summary judgment in favor of the federal defendants and

upholding the AS-IA’s June 12, 2013 decision.

ISSUES PRESENTED

1. Does the AS-IA’s June 12, 2013 decision to recognize a void
enrollment tribal ordinance enacted by a six member tribal committee pursuant to
authority stated in a tribal Constitution which was never ratified by the Band as a
whole, violate appellants’ due process rights and violate the Administrative
Procedures Act?

2. Does the doctrine of collateral estoppel require the AS-IA, as a
matter of federal law, to honor the 1989 AS-IA final decision which enrolled
appellants as federally acknowledged tribal members?

3. Does the AS-IA’s failure to enforce his predecessor’s 1989 final
decision, violate the government’s trust responsibility and appellant’s due process
rights under the Administrative Procedures Act?

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 15 of 68



“AR” refers to the administrative record.  “ECF” refers to electronically1

case filed documents in district court. “ER” refers to appellants’ excerpts of record
submitted in support of their appeal.
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STATEMENT OF THE CASE 1

A.      PROCEEDINGS AND DISPOSITION IN DISTRICT
     COURT

Appellants filed a complaint for declaratory relief seeking APA review of

the AS-IA’s June 12, 2013 decision. [ER 34-54] The District Court denied

appellants’ summary judgment motion and granted the federal defendants’

summary judgment motion. Judgment was entered against appellants. [ER 1-33;

137-139]

B.      NATURE OF THE CASE

1.     Basis for Subject Matter Jurisdiction in the District Court.

In June 2013, appellants timely sought APA review (5 U.S.C. § 706) of the

AS-IA’s June 12, 2013 decision.  The AS-IA’s June 12, 2013 decision was final

for the Department of Interior because there was no further agency review.  The

district Court exercised jurisdiction over the case pursuant to 28 U.S.C. § 1331

(federal question) and/or 5 U.S.C. § 701-706 (Administrative Procedure Act) and

granted summary judgment in favor of the federal defendants.
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2. The Judgment is Appealable.  The District Court entered judgment

in favor of the federal defendants and against appellants. [ER 137-139] This

Court has jurisdiction to review appellant’s appeal of the district court’s order and

judgment entered on November 18, 2014, pursuant to 28 U.S.C. § 1291.

3. The Notice of Appeal was Timely Filed.  Appellants timely 

appealed the order and judgment of the district court on December 3, 2014.  Fed.

Rule App. P. 4(a)(1)(B). [ER 140-146]

C. STATEMENT OF THE FACTS

1. The Administrative Record. 

a. The Articles of Association.   On November 6, 1960, the Pala Band

officially adopted the Pala Band Articles of Association [ER 360- 378 (AR

2097-2103)], previously approved by the Commissioner of Indian Affairs on

March 7, 1960.   The Articles of Association provided that the General Council of

the Band had the authority to enact tribal ordinances “governing future

membership, loss of membership and adoption of members into the Band.” [ER

364 (AR 2100)]  On March 19, 1961, the General Council enacted Ordinance No.

1, which delegated to the United States the authority to approve or deny tribal

membership determinations made by the EC of the Band. The decisions of the

Secretary under that ordinance were to be given “final and conclusive” effect.  
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Ordinance No. 1 became effective on November 26, 1961. [ER 380-383 (AR

2116-2119)]

b. The EC’s action to adopt a new Constitution and revise the

original  enrollment ordinance.  On December 19, 1994, the Pala Band sent a

letter to the Superintendent of the BIA which stated: “This is to certify that on

November 22, 1994, at the Tribal elections for the Pala Band of Mission Indians,

it was voted to accept the new Constitution for the Pala Band. The vote was Yes

131, No 65.”  The letter was signed by the “Chairperson” and three members of

an “Election Committee.” [ER 385 (AR 2121)]  On June 16, 1995, the Acting

Superintendent of the BIA Southern California Agency sent a letter to the Area

Director which stated in part:  

Forwarded for your review and subject to Area Director’s approval is the
original Constitution of the Pala Band. The revised document was adopted
through ballot vote on November 22, 1994. The Agency received the
document on March 21, 1995.

Please be further advised that a proposed draft of the revised Articles of
Association was submitted to the Agency on November 16, 1993. Review
of that document was completed on December 30, 1993 and returned to the
Band with recommendations for consideration.

Attached are Agency comments and/or recommendations. Agency
withholds its recommendation for approval.  

[ER 387 (AR 2123, emphasis added)]
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On December 8, 1997, the BIA Southern California Agency received a 

certified copy of Tribal Resolution No. 97-36.  Tribal Resolution No. 97-36 states

in part: 

NOW THEREFORE BE IT RESOLVED, that effective the twelfth day of
November, 1997 the Pala Band of Mission Indians, exercising our inherent
rights as a sovereign, federally-recognized Tribe, do hereby adopt the Pala
Tribal Constitution to supersede the Articles of Association which were
approved by the Commissioner, Bureau of Indian Affairs, on March 7,
1969. This is to certify that the above resolution was passed at a duly call
[sic] meeting of the Pala Band of Mission Indians General Council held on
the 19 day of November 1997, by a vote of 27 “For”, 0 “Against”, with a
quorum present said resolution not having been rescinded or amended in
any way.  

[ER 401 (AR 2137)]

The challenged 1997 Constitution which appellants claim is void ab initio states: 

This Constitution shall become effective immediately after its approval
by a majority vote of the voters voting at a duly called elections [sic] at
which this Constitution is approved by the Bureau of Indian Affairs. 

[ER 399 (AR 2135, emphasis added)]

          On December 23, 1997, the BIA forwarded the revised Constitution to the

Pacific Regional Agency, BIA, noting the Constitution’s effective date

requirement as set forth in Article IX of the Constitution. [ER 403 (AR 2139)] 

On July 26, 2000, the Regional Director of the BIA with authority “redelegated”

to him by the Assistant Secretary of Indian Affairs, issued a Certificate of
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Approval for the revised Constitution, and retroactively approved the  “adoption”

of the Constitution on November 12, 1997. [ER 404 (AR 2140)]

On October 4, 2000, the BIA sent a notification of the certification of the

revised Constitution to the Pala Band. [ER 405 (AR 2141)] There is no evidence

that the BIA’s approval was sent to individual tribal members.  The revised

Constitution substantially shifted the governing authority and delegated to the six

member EC the authority to “amend and/or replace its existing Enrollment

Ordinance with an Ordinance governing adoption, loss of membership,

disenrollment, and future membership....”  [ER 397 (AR 2127)]

On July 22, 2009, the EC adopted a revised version of Ordinance No. 1 

[ER 413- 422 (AR 2149-2158)] based on authority granted it in the Pala Band’s

Constitution approved retroactively by the Bureau of Indian Affairs. [ER 413 (AR

2149)]  The July 22, 2009 revised enrollment ordinance contains a “Whereas”

clause which states:

BE IT FURTHER RESOLVED, that the Executive Committee of the Pala
Band, by adoption of this revised Ordinance does not intend to alter or
change the membership status of individuals whose membership has
already been approved and who are currently listed on the membership roll
of the Pala Band of Mission Indians.  

[ER 414 (AR 2150)]
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Appellants were enrolled members at the time the Band revised the

enrollment ordinance.  Elsie Lucero was employed with the BIA Southern

California Agency during the period that the Band allegedly “adopted” its 1997

Constitution. She was responsible as the agency’s liaison to the Band.  Ms.

Lucero states under penalty of perjury that the revised 1997 Constitution was

required to be RATIFIED by an election held by the Band.  She further states that

the Band never submitted an agenda, meeting minutes of an election committee

which adopted the revised Constitution, and rules regarding how each voting

member were to cast their votes, including absentee ballots for voting adult tribal

members who do not live on the reservation. She states that the 1997 Constitution

was not ratified in an election, and that Tribal Resolution No. 97-36 would be

interpreted to send the Revised Constitution (as the Band had done in the past) to

the Southern California agency director for administrative review and comments. 

[ER 193-197 (AR 90-94)]  

The Band’s November 19, 1997 meeting minutes from the Special General

Council meeting state: 

Because the Articles of Association of the Tribe need to be updated and
revised the Executive Committee is recommending that they (Articles) be
changed to a Constitution.
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The Executive Committee has been working on the Constitution for the
past two (2) years and feels that what we are presenting to the General
Council is something that will work for the Tribe. 

[ER 199 (AR 96)]

c. The Assistant Secretary’s 1989 Final and Conclusive Decision
regarding Margarita Britten’s blood quantum.

In 1989, the uncontested governing document was the Band’s Articles of

Association.  Margarita Britten was named as a tribal member on the Band’s 1913

roll. [ER 424-426 (AR 2160-2162)]  From 1985 through 1989, several Margarita

Britten descendants with 1/16 Indian blood quantum made application to the

Band for tribal membership. The Band rejected those applications by reducing

Margarita Britten’s blood quantum from 4/4 to1/2, which decreased Britten’s

descendants’ blood quantum, making the 1/16 descendants ineligible for Band

membership. [ER 321, 430  (AR 1512, 2166)]  Under the enrollment ordinance

no. 1 provision which was in effect in 1989, the Secretary’s decision was FINAL

and conclusive for the Band. [ER 382 (AR 2118)]  In May 1989, the AS-IA

issued a letter to the Band advising it that the appeal of a Margarita Britten 1/16

descendant had been sustained. [ER 428-430 (AR 2164-2166)]  The AS-IA then

required the Band to enroll ALL Margarita Britten descendants as federally

acknowledged tribal members for distribution of tribal assets.  In another letter
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  The letter stated: “We have been directed to correct the blood degree2

for Mrs. Britten's descendants and add their names to the membership roll
being prepared for the distribution of tribal assets. This decision is based on
authority delegated the Secretary of the Interior to the Assistant Secretary for
Indian Affairs” and noted at the time that there were approximately seventy (70)
enrollment applications on file affected by the final decision.

10

dated June 7, 1989, the Southern California Agency, Tribal Relations, notified the

Band’s EC that the agency had been directed by Washington Central to correct

the blood degree of ALL of the descendants due to Margarita Britten’s 4/4 Indian

status.    [ER 213-214, 215 (AR 330-331, 333)]  By letter dated July 27, 1989, the2

Band protested the May 1989 AS-IA decision. [See ER 432 (AR 2168)] The

BIA’s employee, Elsie Lucero, met with the Band’s EC and provided the Band

with agency findings, charts and supporting documents. [ER 437 (AR2173, ¶ 9)] 

In September 1989, the AS-IA issued a letter notifying the Band of his FINAL

decision that the 1/16 degree applicants should be included on the federally

acknowledged roll. [ER 432-433 (AR 2168-2169)]   

Although the Band could have legally appealed the AS-IA’s 1989 final

decision and findings of Margarita Britten’s 4/4 blood quantum under the APA, 5

U.S.C. §§ 702-706 and under Santa Clara Pueblo v. Martinez, 436 U.S. 49

(1978), the Band did NOT appeal the 1989 final decision.  Instead, the Band

(through its government to government relationship with the agency) abided by
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and honored the 1989 AS-IA decision for the past 23 years.  The Band enrolled

approximately 164 of Margarita Britten’s 1/16 degree descendants, who then

became entitled to federal acknowledgment, federal benefits and entitled to share

in the Band’s assets, including later earned gaming revenues.  

In June 2011, when the Band’s Chairman became upset with another tribal

member (not a party to this litigation), the Band’s EC attempted to disenroll eight

of Margarita Britten’s 1/16 blood degree descendants. [ER 211-21 (AR 313-314)] 

Thereafter, on February 3, 2012, the EC attempted to disenroll almost all of

Margarita Britten’s 1/16 degree descendants, including appellants. [ER 353 (AR

2089)] The EC’s action removed  approximately 15 PERCENT of the Band’s

adult tribal voting members.  In attempting to disenroll appellants, the EC invited

the federal defendants’ scrutiny because it required appellants to “appeal” the

EC’s illegal action to the Regional Director.  Ibid.  About a year later, in January

2013, the EC disenrolled appellant, Patricia Walsh’s two children.  On February

13, 2012, appellants served an appeal for the Walsh minors on Regional and the

Band; a copy of the appeal was also served on the Assistant Secretary.  [ER 171,

191 (AR 68, 88)] 

d.   Appellants’ Appeal to Regional and Aguayo I and Aguayo II.   

As directed to do so by the EC’s February 3, 2012 letter, appellants

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 24 of 68



12

appealed to Regional BIA contending the original enrollment ordinance governed

their appeal because the 1997 Constitution was not ratified by the Band. [ER 340-

438 (AR2076 -2174)]  Appellants included a photographed and downloaded copy

of the Band’s website page which was printed on February 16, 2012.  Only days

after the EC’s unlawful action. The website stated the Band’s governing

document was the Articles of Association. [ER 355 (AR 2091)]    

In addition, appellants contended that the 1989 AS-IA decision was FINAL

and the Band was collaterally estopped from relitigating the issue of appellants’

enrollment based on Margarita Britten’s 4/4 blood quantum. [ER 153, 341-342,

347-348 (AR 7, 2077-2078, 2083-2084)]

The Band’s EC argued that it could disregard the 1989 AS-IA decision and

make an independent assessment of Margarita Britten’s blood degree. [ER 321-

325, 332 (AR 1512-1516, 1523)]  The Band’s EC also argued that appellants

lacked standing to challenge the 1997 Constitution because appellants failed to

timely exhaust their administrative their remedies; appellant’s appeal was

untimely; and that the Band was not required to hold a referendum vote or have

the Constitution approved by a majority of voters. [ER 328-321(AR 1519-1522)]

Along with submitting an appeal to Regional, appellants filed a

contemporaneous district court case, Aguayo v. Salazar (Aguayo I), Case No.
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12-cv-0551-WQH, seeking injunctive and declaratory relief. The complaint

sought an order requiring the AS-IA to take action to preserve appellants’ 

benefits as federally acknowledged tribal members.  Cf., Alto v. Black, 738 F.3d

1111 (9th Cir. 2013).  On June 7, 2012, while the district court case was pending,

the acting Regional director issued a letter regarding appellants’ administrative

appeal.  Regional concluded that it could only issue a “recommendation” that the

Band adhere to the 1989 AS-IA final decision.  Regional also “recommended”

that appellants remain federally enrolled tribal members. [ER 316 (AR 1267)]  

Appellants thereafter appealed to the AS-IA and Board of Indian Appeals

alleging that Regional had recognized and applied a void enrollment ordinance

against them.  Appellants contended the 1989 AS-IA decision should be enforced. 

Additionally, appellants claimed the 2009 revised enrollment ordinance did not

apply to their circumstances because it states that the enactment of the ordinance

did “not intend to alter or change the membership status of individuals whose

membership has already been approved and who are currently listed on the

membership roll of the Pala Band of Mission Indians.”  [ER 247-248, see also

245-315 (AR 1052-1053, 1050-1268)] 

During the pending administrative appeal, the federal defendants moved to

dismiss appellants’ district court complaint for lack of jurisdiction.  After oral
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argument, on November 19, 2012, the district court dismissed the case, allowing

appellants to exhaust their administrative review before the Assistant Secretary. 

When no date certain was set by the AS-IA, and appellants’ status quo was still

unprotected, in March 2013, appellants filed a second complaint in the District

Court of Southern California, Aguayo v. Salazar (Aguayo II), Case No.

13-cv-705-WQH.  The second complaint sought an injunctive order that the

federal defendants preserve appellants’ status quo and that the AS-IA set an

administrative review date certain.  The federal defendants then entered into a

written stipulation which preserved the parties’ status quo and set a date certain.

[ER 144-146 (See ECF 71, p. 6)]   As a result of the federal defendants’

stipulation, appellants remain federally acknowledged tribal members throughout

the pendency and resolution of this case including this appeal – they are not

disenrolled.  Id.

e.   The Assistant Secretary’s June 12, 2013 Decision.

On June 12, 2013, the Assistant Secretary issued a decision relating to

appellant’s administrative appeal of  Regional’s action and inaction. [ER 147-169 

(AR 1-23)] The AS-IA ruled that the Band validly adopted the Constitution in

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 27 of 68



  The Band has never contended that the challenged 1997 Constitution was3

passed by a majority of the adult voting members in 1994.  See, ER 329. 331 (AR
1520, 1522). 

15

1994.   The AS-IA further ruled that Regional had retroactively approved the3

Constitution in 2000, and that the federal statute of limitations precluded

appellants’ challenge to the 1997 Constitution. [ER 158 (AR 12)]  Despite

evidence contrary to the AS-IA’s finding, including the Band’s meeting minutes

submitted [ER 199 (AR 96)], the Band’s public website page [ER 355-356 (AR

2091-2092)], and the BIA’s employee, Elsie Lucero’s declaration that the

Constitution was never passed [ER 195-196 (AR 92-93)], the AS-IA ruled that

the Band’s Constitution had been effectively adopted.  [ER 160 (AR 14)]

 Additionally, appellants contend that the AS-IA arbitrarily concluded

through speculation (without asking for further briefing on the Band’s custom and

practice) that the terms “election” and “meetings” were used interchangeably. [ER

160-161 (AR 14-15)]  The AS-IA also rejected the plain meaning of the terms in

the challenged documents and rejected appellants’ interpretation of the 

“Whereas” clause [ER 162 (AR 16)] which states:

BE IT FURTHER RESOLVED, that the Executive Committee of the Pala
Band, by adoption of this revised Ordinance does not intend to alter or
change the membership status of individuals whose membership has 
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already been approved and who are currently listed on the 
membership roll of the Pala Band of Mission Indians. 

[ER 414 (AR 2150, emphasis added)]

Despite the fact that the Band acknowledged that the BIA and Band had

implemented the AS-IA’s 1989 final decision for several years {ER 324 (AR

1515)], the AS-IA also rejected appellants’ claim that the Band was legally bound

by the 1989 AS-IA final decision.  The AS-IA concluded that he could only make

a  “recommendation” under the Band’s revised 2009 enrollment ordinance. [ER

164 (AR 18)]

Lastly, despite no objection from Regional or the Band to join the two

minors, and no investigation into whether they had appealed [ER 171, 191 (AR

68, 88)], the AS-IA rejected appellants’ motion to join the minor children of

appellant, Patricia Walsh. [ER 166-167 (AR 20-21)]

2. The District Court’s Order granting Summary Judgment.

Appellants challenged the validity of the Pala Band’s Constitution on four

grounds:  (1) that the AS-IA’s finding that “elections” and “meetings” were

interchangeable used based on past customs and practice was made without a

factual inquiry; (2) that the AS-IA’s finding that the Pala Band voted to adopt the

1997 Constitution was arbitrary, capricious, and an abuse of discretion, in light of
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the Band’s purported admission to a federal agency and on its public website that

it operates under Articles of Association; (3) that it was an abuse of discretion for

the AS-IA to apply a definition of “elections” that runs counter to its plain

meaning in the 1997 Constitution; and (4) that the AS-IA’s finding that there

were two votes on the adoption of the 1997 Constitution was an abuse of

discretion. [ER 10-11 (ECF 69, pp. 10-11)]

Nonetheless, the district court affirmed the AS-IA’s decision and rejected

an important aspect of the case, the Declaration of King Freeman [ER 55-59 (ECF

1-1, p. 47-51)], who signed the majority of tribal documents relied upon by the

AS-IA to surmise that the Band used the terms “meetings” and “elections”

interchangeably based on past custom and practice. [ER 11 (ECF 69, p. 11)] The

district court also rejected the BIA’s own employee, Elsie Lucero’s Declaration

[ER 195 (AR 92, ¶ 13)] that states that both terms were NOT used

interchangeably.  [ER 13-15 (ECF 69, p. 13, 14-15)] The Band itself never argued

that it was its past custom and practice to hold “meetings” and “elections”

interchangeably to adopt a whole new tribal governing document. [See ER 331

(AR 1522)] In fact, it was the Band’s position in the administrative appeal that

the “Constitution neither required that it be adopted through a referendum

election, nor did it require a vote of the Tribe’s voting population.”  Id.
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The district court also rejected appellants’ challenge to to EC’s compliance

with the 14 day notice provision in the Articles of Association, finding appellants

raised this issue for the first time in the district court. [ER 13-14 (ECF 69, pp. 13-

14)] The district court adopted the AS-IA’s interpretation that a tribal vote at a

duly called “meeting” could substitute for a duly called “election” contrary to the

plain meaning rule. [ER 16-18 (ECF 69, pp. 16-18)] 

The Band’s public website page was photographed and downloaded after

the EC’s February 3, 2012 letter was sent to appellants. [ER 18-19 (ECF 69, pp.

18-19)] The Band’s public website stated that “The Tribe is organized under

Articles of Association....” [ER 178, 355-356 (AR 75, 2091-2092)]  The district

court found the Pala Band’s “admission” evidence was irrelevant.  The district

court also rejected evidence of  Tribal Resolution 99-39, posted on the National

Indian Gaming Commission’s website which referenced its Articles of

Association finding the AS-IA did not have to explain whey he was rejected these

two relevant items. [ER 18-19 (ECF 69, pp. 18-19)] The district further court

found that the AS-IA appropriately concluded that even if an election was

required to adopt the Constitution, an election occurred in 1994 [ER 20 (ECF 69,

p. 20)], desite the fact that the Band has never stated that it adopted the

Constitution in 1994. [ER 199, 331 (AR 96, 1522)]  In the alternative, the district
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court accepted the AS-IA’s finding that the Resolution 97-36 vote was to

supersede the Articles of Association. [ER 20 (ECF 69, p 20)]

The district court concluded that appellants’ APA claims about the validity

of the 1997 Constitution were barred by the six year statute of limitations. The

district court also ruled that appellants’ actual knowledge of Regional’s

“retroactive” approval was not required. [ER 21-23 (ECF 69, pp. 21-23)] 

The district court also found that the AS-IA’s interpretation of the

“Whereas” clause in the revised 2009 enrollment ordinance was appropriate. [ER

24 (ECF 69, p. 24)]  Additionally, the district court found that it was unclear from

the administrative record that Margarita Britten’s blood quantum was relevant

and the basis of the EC’s action to disenroll appellants. [ER 28 (ECF 69, p. 28)]

Although not argued by the parties, the district court further concluded that

appellants’ collateral estoppel argument was subject to the “change in controlling

law” exception. [ER 28-30 (ECF 69, pp. 28-30)] 

The district court found that it was not an abuse of discretion to not join

appellant, Patricia Walsh’s minor children. [ER 30 (ECF 69, p. 30)]

D. LEGAL STANDARD OF REVIEW

“The APA, by its terms, provides a right to judicial review of all ‘final

agency action for which there is no other adequate remedy in a court.’”) Alto v.
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Black, supra, 738 F.3d 1111, 1117.  The district court’s ruling on summary

judgment affirming the AS-IA’s decision is reviewed de novo.  McFarland v.

Kempthorne, 545 F.3d 1106, 1110 (9th Cir. 2008).  While the AS-IA’s decision is

entitled to a presumption of regularity, “that presumption is not to shield his

action from a thorough, probing, in-depth review.” Citizens to Preserve Overton

Park v. Volpe, 401, U.S. 402, 415 (1971). Administrative review must ensure that

the agency’s decision is founded on a reasoned evaluation of “relevant factors.” 

See, Wilderness Watch, Inc. v. U.S. Fish and Wildlife Service, 629 F.3d 1024,

1032 (9th Cir. 2010); Friends of Yosemite Valley v. Norton, 348 F.3d 789, 793

(9th Cir. 2003).

An agency case cannot be determined in a vacuum with the decision-maker

picking out one fact to support a theory.  Rather, a reviewing court must review

the entire record and hold unlawful and set aside agency findings and conclusions

found to be arbitrary, capricious, an abuse of discretion, or otherwise not in

accordance with law.  Sohappy v. Hodel, 911 F.2d 1312, 1317 (9th Cir. 1990).  A

court conducting APA review determines “whether or not as a matter of law the

evidence in the administrative record permitted the agency to make the decision it

did.” Sierra Club v. Mainella, 459 F.Supp.2d 76, 90 (D.D.C.2006) (quoting

Occidental Eng’g Co. v. INS, 753 F.2d 766, 769 (9th Cir.1985)). 
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An agency decision is arbitrary and capricious: if the agency entirely fails

to consider an important aspect of the problem; offers an explanation for its

decision that runs counter to the evidence before the agency; or is so implausible

that it could not be ascribed to a difference in view or the product of agency

expertise.  Motor Vehicle Mfgs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S.

29, 43 (1983).

E. SUMMARY OF APPELLANTS’ ARGUMENT

The AS-IA’s decision was arbitrary under the Administrative Procedures

Act because (i) the six year statute of limitations is inapplicable. Appellants did

not suffer an injury in fact until the BIA recognized and applied void tribal

governing documents on June 7, 2012; (ii) the AS-IA could not legally recognize

tribal governing documents that were not enacted as a tribe in a properly noticed

election, and adopted by the Band as a whole; (iii) the contested 1997

Constitution is unambiguous as to the terms “meetings” and “elections,” and

therefore, the AS-IA was required to apply the plain meaning rule in his

interpretation of tribal documents; (iv) the AS-IA abused his discretion in finding

“there were two votes on the adoption of the Constitution”; (v) the AS-IA’s

finding that assumed “elections” and “meetings” were interchangeable used by

the Band was made despite the fact the Band did not assert this theory in the
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administrative proceeding, despite conflicting evidence in the administrative

record, and it was made without a factual inquiry into the Band’s custom and

practice; (vi) the AS-IA failed to explain why he was rejecting credible evidence;

(vii) the district court incorrectly applied Section 6 of the challenged revised 2009

enrollment ordinance; (viii) under the challenged revised 2009 enrollment

ordinance, the AS-IA was required to apply the ordinance prospectively to

federally enrolled tribal members; (ix) the AS-IA was required to apply the

collateral estoppel doctrine and enforce the final 1989 agency decision between

governments; (x) the district court applied a new legal theory to reject appellants’

collateral estoppel argument, and that theory is inapplicable; (xi) the AS-IA

abused his discretion in not joining two minors related to appellant, Patricia

Walsh, where no objection to joinder was made.

* * *
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 I. 

THE AS-IA’S JUNE 12, 2013 DECISION TO RECOGNIZE A VOID
ENROLLMENT ORDINANCE ENACTED BY A SIX MEMBER TRIBAL
COMMITTEE PURSUANT TO AUTHORITY GRANTED  IN A
CONSTITUTION WHICH WAS NEVER RATIFIED BY THE BAND AS A
WHOLE, VIOLATED THE AS-IA’S TRUST RESPONSIBILITY.

A. The Federal Defendants’ duty to federally acknowledged
           Tribal Members. 

Congress has delegated to the Secretary broad power to carry out the

federal government’s unique responsibilities with respect to Indians.  25 U.S.C. §

1A; see also Udall v. Littell, 366 F.2d 668, 672 (D.C.Cir.1966); California Valley

Miwok Tribe (CVMT II) v. United States, 515 F. 3d 1262, 1267  (D.C. Cir. 2008)

(noting that the Secretary “has the power to manage all Indian affairs, and all

matters arising out of Indian relations.”) United Keetoowah Band of Cherokee

Indians in Oklahoma v. Muskogee Area Director, 22 IBIA 75, 76, 83 (1992); 

Seminole Nation of Okla. v. Norton, 223 F. Supp. 2d 122, 138 (D.D.C. 2002)

(discussing Milam v. United States Dept of Interior, 10 I.L.R. 3013, 3015, 3017

(1982)) “The Secretary of the Interior is charged not only with the duty to protect

the rights of the tribe, but also the rights of individual members.”  A federal court

can review the AS-IA’s final decision under the APA even when the agency

applies tribal law.  Alto v. Black, supra, 738 F.3d 1111, 1123-1124.
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Appellants are not “applicants.”  They are federally enrolled tribal members

subject to federal and tribal benefits as a result of their enrollment status in a

federally recognized tribe. [ER 145 (ECF 71, p.6)]  With regard to the

relationship between a tribal government and an “applicant” for enrollment, all

federal duties flow toward the tribal government.  However, the rights of

federally recognized tribal members invoke an entirely different set of

relationships.  There is a distinctive obligation of trust incumbent upon the

Government in its dealings with recognized Indian tribal members.  See Seminole

Nation v. United States, 316 U.S. 286, 296 (1942). Indian status, for purposes of

Native American benefits is dependent upon being recognized as a member of an

Indian tribe on a federally approved roll.  See 25 U.S.C. § 479.  4

In appellants’ case, the AS-IA has both a statutory duty (25 U.S.C § 2) and

a federal common law responsibility to interpret tribal law and uphold the final

and conclusive 1989 AS-IA decision. That decision determined appellants’

ancestor, Margarita Britten’s 4/4 blood quantum and directed the agency and the

Band to add their names to the membership roll being prepared for the

distribution of tribal assets. [ER 214  (AR 331)]  
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In regard to the federal defendants’ “retroactive” approval of the Band’s

Constitution, the district court reasoned, “[t]here is doubt whether such general

trust obligations apply in this circumstance because a rights-creating or duty

imposing statute or regulation has not been identified.” [ER 21 (ECF 69, at p.

21)] 

The Department of Indian Affairs acknowledges its common law duty as

follows:

The federal Indian trust responsibility is a legal obligation under which the
United States “has charged itself with moral obligations of the highest
responsibility and trust” toward Indian tribes (Seminole Nation v. United
States, 1942). This obligation was first discussed by Chief Justice John
Marshall in Cherokee Nation v. Georgia (1831). Over the years, the trust
doctrine has been at the center of numerous other Supreme Court cases,
thus making it one of the most important principles in federal Indian law.

The federal Indian trust responsibility is also a legally enforceable fiduciary
obligation on the part of the United States to protect tribal treaty rights,
lands, assets, and resources, as well as a duty to carry out the mandates of
federal law with respect to American Indian and Alaska Native tribes and
villages. In several cases discussing the trust responsibility, the Supreme
Court has used language suggesting that it entails legal duties, moral
obligations, and the fulfillment of understandings and expectations that
have arisen over the entire course of the relationship between the United
States and the federally recognized tribes. 

[ER 440 (See, http://www.bia.gov/FAQs/)]

Under the AS-IA’s management responsibility, “[t]he rights, protections

and services provided by the United States to individual American
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Indians...flow...because he or she is a member of a recognized tribe.” [ER 443

(See, http://www.bia.gov/FAQs/)].  “These special trust and government to

government relationships entail certain legally enforceable obligations and

responsibilities on the part of the United States to persons who are enrolled

members of such tribes.”  [ER 444 (See, http://www.bia.gov/FAQs/)]

The AS-IA has an obligation to ensure that the procedures used by the

Band in adopting governing documents are “designed to make the

[Constitutional] vote a meaningful and fully informed one.”  Morris v. Watt, 640

F.2d 404, 415 (D.C.Cir.1981). In CVMT II, supra, 515 F. 3d 1262, the Secretary,

relying on Seminole Nation v. United States, supra, 316 U.S. 286, to provide

authority for the government’s trust responsibility, held that the Secretary

appropriately rejected the Tribe’s constitution. The district court reasoned that a

cornerstone of the government’s trust responsibility obligation is to promote a

tribe’s political integrity, which includes ensuring that the will of tribal members

is not thwarted by rogue leaders when it comes to decisions affecting federal

benefits. Id. at 296.

In appellants’ case, the AS-IA’s enforcement of a void enrollment

ordinance against federally enrolled tribal members enacted by a six member

tribal committee pursuant to authority which was never granted by the Band as
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whole, violates the government’s management obligation and trust responsibility

to ALL enrolled tribal members. See, e.g., Seminole Nation, supra, 316 U.S. at

296 (noting the “distinctive obligation of trust” the federal government has with

respect to Indian tribes); CVMT II, supra, 515 F.3d at 1267 (noting that the

exercise of the Secretary's authority to manage all Indian affairs is especially vital

when the receipt of significant federal benefits is at stake). A fundamental

principle is that enforcement of tribal governing documents requires consent of

the governed.  Likewise, the federal defendants have a legal obligation to enforce

the final 1989 AS-IA agency decision that resolved the issue of Margarita

Britten’s 4/4 blood quantum. That final agency decision was enforced until

February 3, 2012, when the EC arbitrarily decided to take action to reduce

appellants’ ancestor’s blood quantum as a pretext to terminate appellants’ per

capita gaming revenues which it was legally required to pay to enrolled tribal

members under federal law.  See 25 CFR § 290.2.

B. The AS-IA abused his discretion under the Administrative
Procedures Act.

i. The AS-IA’s finding that the APA six year statute of
limitations is applicable to appellants’ case is arbitrary.

The  AS-IA’s finding that the six year federal statute of limitations under

the APA began to run on October 4, 2000 is arbitrary.  There was no evidence
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that individual appellant tribal members had NOTICE of the BIA’s “retroactive”

approval. [ER 405 (AR 2141)]  Moreover, if the 1997 Constitution and 2009

revised enrollment ordinance are void ab initio for lack of ratification, there

would be no prescribed statutory time to challenge these documents as the tribe’s

governing documents.  Action that is void ab initio does not accrue a statute of

limitations period. See Cabazon Band of Mission Indians v. City of Indio, 694

F.2d 634, 637 (9th Cir. 1982) concluding the Cabazon Band was not required to

take action within any prescribed statutory time to establish annexation invalidity

because Indio’s attempted annexation was void ab initio.  See also, Nichols v.

Rysavy, 809 F. 2d 1317, 1325 (8th Cir. 1987) “No cause of action could accrue on

a void transaction, and [the case was remanded] to the district court to determine

whether the sale was in fact void, thus barring the United States’ statute of

limitations defense.”

Furthermore, the district court did not correctly apply the controlling case

of Wind River Min. Corp. v. U.S., 946 F. 2d 710 (9th Cir. 1991). (See ECF 69, p.

23)  If a challenge contests the substance of an agency decision as exceeding

constitutional or statutory authority, the challenger may do so later than six years. 

Id. at 715. 
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Regional’s “retroactive” approval of the Constitution occurred in 2000.

However,  Regional recognized and applied the revised 2009 enrollment

ordinance enacted pursuant to the challenged Constitution on June 7, 2012. [ER

314 (AR 1267)]  Even assuming appellants could have reasonably known about

Regional’s  “retroactive” approval of the 1997 Constitution, appellants would

have lacked an “injury in fact” until the six member EC exercised its authority

granted in the 1997 Constitution, enacted the 2009 revised enrollment ordinance,

and Regional recognized the EC’s authority to do so causing appellants and injury

in fact.  An injury in fact is a requisite for making a challenge to the invasion of a

legally protected interest. See  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560

(1992) (the plaintiff must have suffered an "injury in fact"— an invasion of a

legally protected interest which is concrete and particularized.)  “[T]he challenge

to the initial action accrues when an agency issues a decision applying the initial

action to the challenged party.”  Conner v. U.S. Dept. of the Interior, 73

F.Supp.2d 1215, 1219 (D. Nev. 1999).  

ii. The tribal documents are unambiguous as to the terms
“meetings” and “elections.”  

 
Agency interpretation of governing tribal documents is analogous to

interpretation of a statute.  The plain meaning rule must be followed.  Under the
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plain meaning rule, where the words used in the document have a clear and

unambiguous meaning, the words must be given their ordinary meaning.  Gila

River Indian Community v. U.S., 729 F.3d 1139, 1148 (9th Cir. 2013).  The plain

meaning rule has been applied in interpreting tribal governing documents. See

Hopi Indian Tribe v. Commr, 4 IBIA 134, 140-141 (1975) (“[T]he organic law of

the Hopi Tribe found in the Constitution authorized by statute, formulated and

adopted by the tribal members and approved by the Secretary of the Interior

should be construed for its ultimate meaning under the same rules as are applied

in the construction of state and federal constitutions and statutes.”)

The district court rejected appellants’ plain meaning rule application and

found that the terms “elections” and “meetings” are unambiguous stating:

Looking to the plain language of the amendment provision, and given that
the provision does not specify the need for an election or meeting, it
appears that a majority vote of any kind by the General Council is
sufficient to amend the Articles of Association regardless of whether the
vote occurs in an election or meeting. [ER 30 (ECF 69, p. 17)]

However, the district court failed to recognize that Regional approved a whole

new governing document – not an “amendment” to the Articles of Association.

Rather, in 1997, the Band submitted was an entirely new governing document. 

Furthermore, the district court misconstrued Article IX of the challenged 1997

Constitution which states as follows:
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This Constitution shall become effective immediately after its approval by
a majority vote of the voters voting in a duly called election at which this
Constitution is approved by the Bureau of Indian Affairs.  

[ER 399 (AR 2135)]

Article IX requires an “election” not a “meeting” to ratify the Constitution

once it is approved by the Bureau of Indian Affairs.  The Southern California

agency actually acknowledged this fact upon receipt of the proposed Constitution

in 1997. [ER 403 (AR 2139)] 

The Band held a “meeting” at which a minority of tribal members were

present in November 1997 and voted to submit a whole new governing tribal

document.  As noted by the November 19, 1997 meeting minutes, the Band’s EC

was working on amending the Articles of Association and the Band’s EC was

also drafting a Constitution. [ER 199 (AR 96)]  

Indeed, the administrative record establishes that Tribal Resolution No. 

97-36 would be interpreted as a “vote” of approval to send the Constitution to

Southern California Agency for its recommendations and approval. The

Constitution was thereafter required to be ratified by an election by the majority

of adult voting tribal members. [ER 195-196 (AR 92-93)]  There is no evidence

that the new governing document was ratified by a majority of the adult voting

tribal members.  In fact, the Band, in its response to appellants’ administrative
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appeal claimed that the “Constitution neither required that it be adopted during a

referendum election nor did it require a majority vote of the Tribe’s voting

population.” [ER 331 (AR 1522)]  

“A clear error of judgment exists when the agency’s decision offers an

explanation that runs counter to the evidence before the agency.  Natural

Resources Defense Council v. U.S. Forest Service, 421 F.3d 797, 806 (9th Cir.

2005). Here, the AS-IA abused his discretion and reached a conclusion that ran

counter to the evidence.   In fact, in both the Articles of Association and

challenged 1997 Constitution, there are clearly defined sections with definitions

for “Elections” and “Meetings.” [ER 362, 365, 392, 394 (See AR 2098, 2101,

2128, 2130)]  The difference between a tribal “meeting” and a tribal “election” is

not merely one of semantics. For example, one requirement of an “election”

requires poling places, and absentee ballots. [ER 195 (AR 92, ¶ 13)]

iii.  The AS-IA abused his discretion in finding “there were
two votes on the adoption of the Constitution.”

The district court misconstrued appellants’ claim about the AS-IA’s

decision, finding appellants waived the “notice” argument by not raising it in the

administrative proceeding. [ER 14 (ECF 69, p. 14)]  However, appellants’

challenge in the APA review was to the AS-IA’s finding that the Band relied on
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its Articles of Association to adopt the new Constitution and that there were two

votes.  The evidence before the AS-IA was that there was a 14 day “meeting”

notice requirement as set forth in the Articles of Association. Therefore, there was

no evidence that proper notice had been given to the adult voting tribal members. 

[ER 72-73 (ECF 1-1, pp. 64-65)] 

The existent minutes appended to the Declaration of King Freeman state

that at the General Council meeting held on November 12, 1997, there was only a

tribal “announcement” about the Articles of Association.  [ER 58, 72 (ECF 1-1at5

50, 64)]  The November 19, 1997 Special General Council meeting would only

have been held 1-week after the “announcement,” which was not sufficient

notice.  Additionally, that notice did not inform tribal members that the

Constitution would be the subject of the November 19, 1997 meeting. [ER 72

(ECF 1-1, p. 64)]

As demonstrated by the administrative record, the Band was working on

both amending the Articles of Association and drafting a new Constitution. Both

revised governing documents were rejected by the Bureau of Indian Affairs. [ER

387 (AR 2123)] The November 19, 1997 meeting minutes state “the Executive
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Committee has been working on the Constitution for the past two (2) years and

feels that what we are presenting to the General Council is something that will

work for the Tribe.” [ER 199 (AR 96)]

The district court found that the “Assistant Secretary did not make any

determination regarding whether the 14-day notice provision was properly

followed.” [ER 14 (ECF 69, p. 14)] The district court missed the point.  The issue

was whether the AS-IA failed to consider an important aspect of the case.  The

two meeting minutes establish that there was insufficient notice to the Band’s

adult tribal voting members. Therefore, the district court’s finding upholding the

AS-IA’s decision that the 1997 Constitution was validly passed at the November

19, 1997 meeting should be overturned. 

The AS-IA also ignored the Declaration of Elsie Lucero which was part of

the administrative record.  Ms. Lucero states that she was responsible for the Pala

Band’s membership while employed with Southern California Agency and that in

1997, 27 votes was NOT a majority of the eligible adult voters. [ER 195 (AR 92,

¶ 12)]  There was no informed notice to adult voting tribal members. In adopting

governing documents, procedures must be “designed to make the vote a

meaningful and fully informed one.”  Morris v. Watt, supra, 640 F.2d 404, 415. 
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Consequently, the AS-IA’s enforcement of a void enrollment ordinance and

void Constitution violates appellants’ due process rights.  See Morris, 640 F.2d at

415 (remanding the case to district court where there had been “a general failure

on the part of the Choctaw and Chickasaw governments to allow tribal members

to decide basic questions concerning any fundamental changes in the proposed

new Constitutions.”)

iv.  The AS-IA’s finding that assumed “elections” and
“meetings” were interchangeable used by the Band as its
custom and practice was made despite the fact that the
Band did not rely on this theory in the administrative
proceeding.  

The Pala Band never asserted the AS-IA’s theory that it was its custom and

practice to interchangeably vote at general council meetings and duly called

elections to adopt a completely new governing documents. [ER 319-333 (AR

1510-1524)]  Moreover, the AS-IA assumed “meetings” and “elections” were

interchangeably held based upon the prior practice of the Band without making a

reasonable inquiry. [ER 161 (AR 15)]  The district court rubber stamped the AS-

IA’s decision, finding the AS-IA “deferred to the Pala Band’s interpretation of the

voting requirement in the amendment provision.” [ER 12-13 (ECF 69, at pp. 12-

13)]  As emphasized, this was not an “amendment” to the Band’s Articles of

Association. The Constitution was an entirely new governing document.
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The AS-IA speculated as to the Band’s custom and practice as to

“amendments.”  In arriving at his conclusion, the AS-IA failed to make a

reasonably inquiry and failed to fully consider an important aspect of the case –

the Band’s actual custom and practice.  Kettle Range Conservation Group v. U.S.

Forest Service, 148 F.Supp.2d 1107, 1115 (E.D.Wash.2001); Friends of the Earth

v. Hintz, 800 F.2d 822, 829 (9th Cir.1986).  King Freeman was Chairman and

signed most of the documents relied upon by the AS-IA.  Freeman’s declaration

states that the Band’s custom and practice was to hold a “referendum election”

wherein tribal members would have been mailed a copy of the proposed

Constitution, and an election held, wherein all eligible voters could vote by

ballots, including absentee ballots. The Band’s practice was to allow all eligible

tribal members the right to vote on substantial changes made in the Pala Band’

governing document.  [ER 56-59 (ECF 1-1at 48-51, ¶¶¶ 9, 10, 11, 13, 16, 20)]

Freeman’s declaration states:

It is not the Band’s custom and tradition to use the terms “elections” and
“meetings” interchangeably.  After the initial adoption of the Articles of
Association and Amendment No. 1 which related to the Certification of the
Roll for a one-year period after the Bureau of Indian Affairs had approved
the Band’s Articles of Association, we, on the Executive Committee, were
all well aware of the difference of amending our governing document by
voting at “meetings” and voting in referendum “elections,” the importance
of providing the entire Band with proposed amendments, and providing all
eligible voters the right to vote for changes to our governing document was
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and is our custom and tradition. [¶] ...When a tribal “election” is held,
ballots are sent to all eligible voters including those who reside off the
reservation, and who then can then return their ballots by mail.  This is
important because many eligible tribal member voters reside off the
reservation and are unable to attend General Council meetings. 

Likewise, Elsie Lucero’s declaration unequivocally states:

... “[E]lection” means tribal members are allowed to vote in a noticed,
balloted election.  My interpretation of the word “election” in the Band’s
Revised Constitution also comports with the plain language of Article IV
of the Constitution - Elections which states “election” means an established
election ordinance, polling places, an election committee, and absentee
ballots. [¶] I can say without hesitation, and to my knowledge, the Pala
Band never submitted an agenda, meeting minutes of an election committee
which adopted the revised Constitution, and rules regarding how each
voting member was to cast their votes, including absentee ballots for tribal
members who do not live on the reservation. [¶] In my experience, the
General Council's Resolution 97-36 would be interpreted as a “vote” of
approval to send the Revised Constitution to the Southern California
agency director for our review and comments. 

[ER 195-196 (AR 92-93)]

Nonetheless, the district court erroneously concluded:

The history of past amendments to the Articles of Association–including
the information provided in the Lucero and Freeman Declarations–suggests
that both elections and meetings were acceptable voting procedures for
adopting constitutions and amendments.  

[ER 17 (ECF 69, p. 17)]

This is not the case.  King Freeman who signed Resolution No. 97-36

states that he was Vice Chairman in 1997 when resolution No. 97-36 was
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certified.  That vote at the “General Council meeting was held to submit the 1997

Constitution to the Bureau of Indian Affairs for approval and was not meant to

replace a future referendum election.” [ER 58 (ECF 1-1, p. 50, ¶ 17)]  The district

court erred in finding both King Freeman and Elsie Lucero’s declarations were

consistent with the AS-IA’s custom and practice theory.  They were not.

v. The AS-IA’s decision failed to explain why he was
rejecting credible evidence. 

The AS-IA abused his discretion in finding the Band had effectively

adopted the Constitution in light of the Band’s gaming ordinance, Tribal

Resolution 99-39, passed on October 20, 1999.  Contrary to the district court’s

conclusion, the resolution is relevant because Tribal Resolution 99-39 expressly

identifies the Articles of Association as the Band’s governing document, and

makes no mention of the Band passing a 1994 Constitution.  

Similarly, the Band’s public website which was photographed and

downloaded on February 16, 2012, states that “The Tribe is organized under

Articles of Association....” [ER 178, 355-356 (AR 75, 2091-2092)]  The Band’s

public website page is particularly probative evidence because it is a public

admission posted after February 3, 2012, and several years after Regional gave its

“retroactive” approval of the 1997 Constitution.  
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The district court nonetheless found the lack of the AS-IA’s “specific

explanation” for rejecting this evidence “less than ideal clarity” and concluded

that plaintiffs provided no authority requiring the Assistant Secretary to

specifically identify every issue or every fact raised by the parties.” [ER 19 (ECF

69, p. 19)]  APA review requires reviewing the record as a whole.  Moreover,

citing De la Fuente v. FDIC, 332 F.3d 1208, 1290 (9th Cir. 2003) and Mayes v.

Massanari, 276 F. 3d 453, 459 (9th Cir.2001), appellants wrote  “APA review

involves the administrative record as a whole, weighing both evidence that

supports the agency’s determination as well as the evidence that detracts from it.”

[ER 119 (ECF 59, p. 7)] 

Furthermore, this Court reviews the agency decision de novo.  The U.S.

Supreme Court has found that administrative review requires review of the entire

administrative record as a whole, and the substantiality of evidence must take into

account whatever in the record fairly detracts from its weight.  See, Universal

Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951).  If the record contains

conflicting evidence, the fact-finder must adequately explain its reasons for

rejecting or discrediting competent evidence.  Benton v. Bowen, 820 F.2d 85, 88

(3d Cir.1987).  See also, Gober v. Matthews, 574 F.2d 772, 776 (3d Cir.1978)

(“Unless the Secretary has analyzed all evidence and has sufficiently explained
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the weight he has given to obviously probative exhibits, to say that his decision is

supported by substantial evidence approaches an abdication of the court’s duty to

scrutinize the record as a whole to determine whether the conclusions reached are

rational”).  

The district court found that “the administrative record shows that the

Assistant Secretary fulfilled his duties by considering the evidence in the

administrate record and issuing a thorough decision explaining his conclusion

regarding November 1994 election and November 1997 meeting adopting the

1997 Constitution” thereby fulfilling his general trust obligation. [ER 21 (ECF

69, p. 21)]  However, the administrative record demonstrates that the AS-IA

failed to provide an explanation or give any weight at all to conflicting credible

evidence showing the Band acknowledged that it was operating under its original

Articles of Association.  The AS-IA also failed to give any weight to Elsie

Lucero’s declaration that the 1997 Constitution was not ratified by a majority of

voting adult tribal members. The AS-IA failed to explain the weight of evidence

that detracted from his decision.  Accordingly, the case should be remanded back

to the Assistant Secretary for further consideration in light of the evidence in the

administrative record. 
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II.  

THE DOCTRINE OF COLLATERAL ESTOPPEL APPLIES.

 A. There was no evidence of any misrepresentation on appellants’
membership applications. They became enrolled tribal members
pursuant to the 1989 AS-IA “final” and “conclusive” decision
about their ancestor’s 4/4 blood quantum.  

The challenged revised 2009 enrollment ordinance contains a “Whereas”

clause which states:

BE IT FURTHER RESOLVED, that the Executive Committee of the Pala
Band, by adoption of this revised Ordinance does not intend to alter or
change the membership status of individuals whose membership has
already been approved and who are currently listed on the membership roll
of the Pala Band of Mission Indians.  

[ER 414 (AR 2150)]

The district court found that the “Whereas” clause was not controlling

because “[t]he Assistant Secretary’s decision also refers to a highly relevant

provision in the ordinance–Section 6–which authorizes the ‘Reevaluation of

Approved [Membership] Applications’ should the EC ‘subsequently find that an

applicant or the person filing the application on his/her behalf misrepresented or

omitted facts that might have made him/her ineligible for enrollment....’” [ER 24

(ECF 69, p. 24)]
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While Section 6, assuming the 2009 revised enrollment ordinance was

enacted pursuant to the lawful authority granted the six member EC, might 

potentially apply, the plain language of the “Whereas” clause unequivocally states

that the revised enrollment ordinance is not intended to alter or change

membership status for those members currently listed on the Band’s membership

roll. Therefore, Section 6 has prospective application and is not applicable in

appellants’ case.

Moreover, the district court, in reaching its erroneous finding, ignored the

fact that appellants made no misrepresentations of material fact in their original

applications which would thereafter make them ineligible for tribal enrollment in

February 2012.  Rather, appellants’ membership applications were processed

pursuant to the 1989 AS-IA “final” and “conclusive” decision.  As 1/16

descendants of Margarita Britten, appellants became eligible and were enrolled in

the Band.  There were no misstatement of any membership eligibility facts, and

therefore, Section 6 has no applicability in appellants’ case. 

B. The 1989 final AS-IA decision is binding on the Band.

According to Elsie Lucero, under well established department policy:

“[T]hat final decision by the Assistant Secretary in 1989 must be honored as

‘final’ between the government and the Band.” [ER 197 (AR 94, ¶ 20)]  Indeed the
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Band acknowledged that the 1989 final decision had been implemented for many

years. [ER 324 (AR 1515)]

The collateral estoppel doctrine applies if: (1) the issue necessarily decided

at the previous agency proceeding is identical to the one sought to be relitigated;

(2) the previous proceeding resulted in a final judgment on the merits; and (3) the

party against whom collateral estoppel is asserted was a party or in privity with a 

party at the prior proceeding.  Plaine v. McCabe, 797 F.2d 713, 720 (9th Cir.

1986).

In this respect, the AS-IA was required to make more than a

“recommendation.” The AS-IA was required to honor the 1989 final decision

under the BIA’s broad management responsibility (25 U.S. C. § 2) because the

1989 AS-IA decision was made in a quasi-judicial capacity.  Astoria Federal S. &

L. Assn. v. Solimino, 501 U.S. 104, 107 (1991) [extending the doctrine to the final

adjudications of both state and federal agencies]; United States v. Utah Constr.

Co., 384 U.S. 394, 421-422 (1966).  Collateral estoppel applies as a matter of

federal law -- it is not a procedure left to agency “discretion.”  The doctrine of

collateral estoppel, or issue preclusion, is firmly embedded in federal common

law.  See also, University of Tennessee v. Elliott, 478 U.S. 788, 799 (1986) finding

the rule of federal common law applies the policy of the Full Faith and Credit
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Clause to state agency decisions. This doctrine is grounded on the premise that

“once an issue has been resolved in a prior proceeding, there is no further

fact-finding function to be performed.” Parklane Hosiery Co. v. Shore, 439 U.S.

322, 336, fn. 23 (1979).  Collateral estoppel has the dual purpose of protecting

litigants from the burden of relitigating an identical issue with the same party or

his privy and of promoting judicial economy by preventing needless litigation. Id.

at p. 326, fn. omitted. 

The Band’s EC’s pretextual challenge to Margarita Britten’s blood quantum

is based on the same factual challenge made by the Band’s EC years ago.  The

Band delegated the authority to the Secretary to make that final decision; the

decision was abided by between governments for years; in 2012, the Band’s EC

cannot arbitrarily change Margarita Britten’s blood quantum based on the same

stale facts. Final means final. The Band could have legally appealed the 1989 final

AS-IA determination of Margarita Britten’s 4/4 blood quantum under the APA, 5

U.S.C. §§ 701-706, but the Band did not.  

The AS-IA’s 1989 final decision was also issued long after the U.S.

Supreme Court decision in Santa Clara Pueblo v. Martinez, supra, 436 U.S. 49,

but the Band did not appeal based on this legal theory either. The Band’s failure to

take any further action to appeal the 1989 final agency decision created a final,
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nonappealable order, by operation of law.  28 U.S.C. Section 2401a.  A losing

party cannot obstruct the preclusive use of a final administrative decision simply

by foregoing the right to appeal.  Cf., Murray v. Alaska Airlines, Inc., 50 Cal.4th

860, 877 [237 P. 3d 565] (2010) [applying a preclusive effect to a state

administrative decision]; see also, Miller v. County of Santa Cruz, 39 F. 3d 1030,

1038 (9th Cir. 1994) an unreviewed agency determination is equivalent to a final

judgment and it is entitled to res judicata and collateral estoppel effect. “Any other

result would render the administrative forum a place for meaningless dry runs.” 

When an administrative agency acts in a adjudicatory capacity and resolves

disputed issues of fact properly before it which the parties have had an adequate

opportunity to address, courts have not hesitated to apply res judicata and

collateral estoppel principles.  Plaine v. McCabe, supra, 797 F.2d 713, 720.

Importantly, the Band gave up its inherent authority to the Secretary  to

determine its membership based on Margarita Britten’s blood quantum in 1989

under its Articles of Association and then existing enrollment ordinance.  Indeed,

the Band abided by the AS-IA “final” and “conclusive” decision for over 23 years

and enrolled appellants as federally acknowledged tribal members.

In United States v. Utah Constr. Co., supra, 384 U.S. 394, 398, a contract 

stated “all disputes concerning questions of fact arising under this contract” shall
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be decided by the contracting officer subject to written appeal to the head of the

department, “whose decision shall be final and conclusive upon the parties

thereto.” Although that decision rested upon the agreement of the parties to have

final and conclusive effect, the United States Supreme Court found it was

harmonious with general principles of collateral estoppel.  Id. at p. 421. Since the

endorsement of this proposition by the Supreme Court in United States v. Utah

Construction Co., supra, 384 U.S. 394, 421, courts have increasingly given res

judicata and collateral estoppel effect to the determinations of administrative

agencies acting in a judicial capacity.  United States v. Lasky, 600 F. 2d 765, 768

(9th Cir. 1979).  The Ninth Circuit accords preclusive effect to prior

administrative decisions where judicial review of the administrative decision is

available whether or not sought. Wehrli v. County of Orange, 175 F. 3d 692, 694,

695 (9th Cir. 1999). 

The district court rejected appellants’ collateral estoppel argument stating

that it would require the district court to speculate as to the EC’s justification to

disenroll Plaintiffs. (ECF 69, p. 28) There is no speculation here. The Band’s EC’s

response to appellants’ administrative appeal states that the EC reduced

appellants’ ancestor, Margarita Britten’s blood quantum from 4/4 to 1/2 making

appellants ineligible for membership. [ER 322-324 (AR 1513-1515)] 
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The district court also stated that “it is not entirely apparent to this Court

that discussing collateral estoppel is relevant.” [ER 28 (ECF 69, p. 28)] The

collateral estoppel doctrine and its application to the facts in this case is entirely

relevant.  Indeed, the district court erred in taking the position that Section 6

should apply to appellants when appellants were enrolled pursuant to a “final” and

“conclusive” agency decision. 

 Nonetheless, the Band claimed it can relitigate under Santa Clara Pueblo,

supra, 436 U.S. at p. 54-55. [ER 326 (AR 1517)] Having relniquished the right to

the Secretary in 1989 to make a final and conclusive decision about Margarita

Britten’s 4/4 blood quantum, the Band cannot avoid the application of this defense

by merely pleading a new legal theory at a later date.  See McClain v. Apodaca,

supra, 793 F.2d 1031, 1034. Claim preclusion applies to those claims which could

have been litigated as part of the prior cause of action. See Clark v. Yosemite

Community College Dist., 785 F.2d 781, 786 (9th Cir. 1986). 

As argued, the federal defendants have a duty to enforce the final agency

decision under their government to government relations.

 C. The district court’s theory of “change in controlling law” is
inapplicable.

Additionally, although not raised in any of the administrative proceedings,
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nor briefed by the parties in district court, the district court raised a new legal

theory – that appellants’ collateral estoppel defense did not apply because of a

“change in controlling law”– i.e., the revised 2009 enrollment ordinance. [ER 28

(ECF 69, p. 28)]  The district court erred in applying this new legal theory because

it is inapplicable in appellants’ case.  The district court cited Desire v. Gonzalez,

245 F.App’x 627 (9th Cir. 2007), a criminal case, which does not involve a final

and conclusive agency decision.  Additionally, the facts in appellants’ case are

also distinguishable from Comm’r of Internal Revenue v. Sunnen, 333 U.S. 591,

599 (1948) cited by the district court.  In a tax case, the Supreme Court found that

when the second action between the same parties is upon a different cause, the

principle of res judicata is applied much more narrowly.  Id. at pp. 597-598.  The

U.S. Supreme Court reasoned:

Income taxes are levied on an annual basis. Each year is the origin of a new
liability and of a separate cause of action. Thus if a claim of liability or
non-liability relating to a particular tax year is litigated, a judgment on the
merits is res judicata as to any subsequent proceeding involving the same
claim and the same tax year.  But if the later proceeding is concerned with a
similar or unlike claim relating to a different tax year, the prior judgment
acts as a collateral estoppel only as to those matters in the second
proceeding which were actually presented and determined in the first suit.

However, unlike an individual’s tax liability which may change from year to

year, appellants’ right to tribal membership has always remained static.  It is based
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upon their ancestor, Margarita Britten’s 4/4 blood quantum.  The doctrine of

collateral estoppel and res judicata “bars all grounds for recovery which could

have been asserted, whether they were or not, in a prior suit between the same

parties on the same cause of action.” McClain v. Apodaca, supra, 793 F.2d 1031,

1033. In sum, the Band does not have a sovereign right to relitigate factual issues

that were legally decided years ago and have become binding between

governments. 

D. The federal defendants have a trust obligation to appellants to 
honor and enforce the 1989 final AS-IA decision.

Appellants are federally enrolled and acknowledged tribal members who are

being exploited by the EC’s illegal action. The Supreme Court has recognized that

the federal government has a general trust obligation as follows:

[There is a] distinctive obligation of trust incumbent upon the Government
in its dealings with these dependent and sometimes exploited people.
Seminole Nation v. United States, 316 U.S. 286, 296 (1942). This principle
has long dominated the Government’s dealings with Indians. United States
v. Mason, 412 U.S. 391, 398 (1973); Minnesota v. United States, 305 U.S.
382, 386 (1939); United States v. Shoshone Tribe, 304 U.S. 111, 117-118
(1938); United States v. Candelaria, 271 U.S. 432, 442 (1926); McKay v.
Kalyton, 204 U.S. 458, 469 (1907); Minnesota v. Hitchcock, 185 U.S. 373,
396 (1902); United States v. Kagama, 118 U.S. 375, 382-384 (1886);
Cherokee Nation v. Georgia, 5 Pet. 1, 17 (1831).

Here, the Band’s EC has withheld appellants’ per capita income from

substantial gaming revenues as a result of the EC’s arbitrary action for over three

  Case: 14-56909, 04/10/2015, ID: 9490757, DktEntry: 13-1, Page 62 of 68



50

years.  For purposes of per capita distribution, “[m]ember of an Indian tribe means

an individual who meets the requirements established by applicable tribal law for

enrollment...and is listed on the tribal rolls of that tribe if such rolls are kept.”  (25

C.F.R. § 290.2)  See, Seminole Nation v. United States, supra, 316 U.S. 286, 297 

(“Payment of funds at the request of a tribal council which, to the knowledge of

the Government officers charged with the administration of Indian affairs and the

disbursement of funds to satisfy treaty obligations, was composed of

representatives faithless to their own people and without integrity would be a clear

breach of the Government’s fiduciary obligation.”) 

As enrolled members, the Band is required to pay appellants their per capita

revenues.  This is a matter of federal law.  25 C.F.R. § 290.2. “ Per capita payment

means the distribution of money or other thing of value to all members of the

tribe.” Tribes do not have any authority to conduct gaming in violation of IGRA,

and as a result, individual tribal officials are not immune from suit for IGRA

violations.”  Davids v. Coyhis, 869 F.Supp. 1401, 1410-1411 (E.D.Wis.1994);

Smith v. Babbitt, 875 F.Supp. 1353, 1363 (D.Minn.1995)

The federal defendants have a duty to protect the rights of individual

members. Seminole Nation of Okla. v. Norton, supra, 223 F. Supp. 2d at 137. 

Indeed, the previous Assistant Secretary, Larry EchoHawk, has acknowledged that
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the federal government has a duty to protect tribal members even from their own

tribe. [ER 227 (AR 1017)] Here, the band invited the government’s review and

jurisdiction over appellants’ appeal of the EC’s actions.  Therefore, the federal

government has a duty to protect the rights of appellants, enrolled tribal members. 

The final agency decision at issue is similar to a binding judgment. 

However, the Assistant Secretary found that there is “no role for the Department”

to enforce the binding final decision. [ER 165 (AR 19)]  Not true.  The

administrative record establishes that appellants argued that the AS-IA has legal

authority to issue a declaratory relief order under 5 U.S.C. §§§§ 551 (6), (7),

(11)(A) and (11)(B). [ER 184 (AR 81)] The administrative record establishes that

appellants have established a prima facie case for collateral estoppel and a

declaratory relief order.   A remand with instructions would be consistent in

granting relief by requiring the agency to take action as requested in the

administrative appeal.  The AS-IA has ancillary jurisdiction to issue a declaratory

relief order. 

Welmas, el al. v. Sacramento Area Director, BIA, 24 IBIA 264 (1993) cited

by the AS-IA in footnote 55 of the decision actually supports appellants’ position. 

In that case, the Interior Board of Indian Appeals rejected an independent cause of

action against the Secretary for ICRA violations based on sanctions imposed on
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tribal members. The Board reasoned that ICRA does not authorize “the BIA to

scrutinize tribal action not otherwise properly within its jurisdiction.”  24 IBIA

272.  In Welmas, the appellants were asking the BIA to exercise jurisdiction.  In

contrast, the AS-IA has exercised jurisdiction over appellants’ membership appeal. 

Having exercised jurisdiction, the AS-IA has the authority to enforce the 1989

final agency decision as an ancillary function to his jurisdiction exercised over the

parties to resolve the administrative matter. Indeed, there is no discretionary act

involved.  AS-IA Washburn cannot legally ignore the legal effect of the final 1989

AS-IA decision which is binding on his office in his official capacity.  

Pursuant to the 1989 AS-IA decision, the Band abided by that decision for

23 years and enrolled appellants in its government to government relationship with

the federal defendants;  providing appellants with all the rights and benefits of

federal recognition as an Indians named on a federally recognized roll.  There is

no reason to believe that the Band will not abide by the AS-IA decision enforcing

the 1989 AS-IA decision.  “Tribal sovereignty is dependent on, and subordinate

to...the Federal Government.”  California v. Cabazon Band of Mission Indians,

480 U.S. 202, 207 (1987).

/ / /

/ / /
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III.

THE AS-IA SHOULD HAVE JOINED THE TWO MINORS,
CHILDREN OF APPELLANT PATRICIA WALSH.

Appellants served a letter dated March 28, 2013, asking the AS-IA to take

jurisdiction over an appeal by two minors related to appellant, Patricia Walsh, who

were disenrolled a year later. [ER 308-309 (AR 1123-1124)]  Both the Pala Band

and Regional lodged no objection to the AS-IA joining the minors.  Plaintiffs

argued and submitted evidence that the minors’  appeal was served on the Pala

Band, Regional and the AS-IA by overnight mail delivery. Their appeal remains

sitting in Regional’s Office. [ER 171, 191 (AR 68, 88)]  Since their appeal

involves the same facts as appellants and they are the minor children of appellant,

Patricia Walsh, the AS-IA should have joined the minors as parties to the decision.

CONCLUSION

Inaction by the federal government in its trust and management

responsibility sparks unnecessary violence on reservations around the nation.  6
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Accordingly, this Court should order the AS-IA to honor and enforce the 1989

final decision pursuant to the federal government’s legal obligation to appellants.  

Additionally, the AS-IA’s decision affirming Regional’s “retroactive” approval

and recognition of a 1997 Constitution which was not adopted by the Band as a

whole, violates the federal defendants’ trust responsibility.  Consequently, this

Court should find that the AS-IA’s June 12, 2013 decision was arbitrary and

capricious under the Administrative Procedures Act and remand the case to the

district court to remand to the agency with instructions. 

Dated: April 10, 2015.                 s/ Tracy L. Emblem                                      
Attorney for Plaintiffs/Appellants
E-mail: TracyEmblemlaw@gmail.com
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I certify, pursuant to Federal Rule of Appellate Procedure

32(a)(7)(C) and Ninth Circuit Rule 32-1, that the attached Opening Brief for the

Aguayo Appellants is proportionately spaced, has a typeface of 14 points, and

contains 11,847 words, as counted by WordPerfect.

Dated: April 10, 2015.                 s/ Tracy L. Emblem                                      
Attorney for Plaintiffs/Appellants
E-mail: TracyEmblemlaw@gmail.com
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